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Hazelton  V.  Porter  et  ax.. 

Corporations — Failure  to  File  Annual  Report — Liability  of  Direc- 
tors— Limitation. 
The  liability  of  directors  of  a  corporation,  under  section  491» 
Mills'  Ann.  Stats.,  for  failure  to  file  the  annual  report  as  therein 
required  is  a  statutory  penalty  and  is  barred  by  the  statute  of 
limitations  one  year  after  the  penalty  Is  incurred,  and  the  stat 
ute  begins  to  run  at  the  time  of  the  default  of  the  directors  and 
not  at  the  time  the  debt  against  the  corporation  matures  or  is 
made  payable. 

Error'to  the  District  Court  of  Arapahoe  County. 

Messrs.  Benedict  &  Phelps  and  Mr.  Horace 
Phelps,  for  plaintiff  in  error. 

Mr.  Charles  H.  Toll  and  Mr.  William  E.  Bar- 
bour, for  defendant  in  error,  Henry  M.  Porter. 
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Mr.  W.  C.  KiKGSLET,  for  defendants  in  error, 
Moritz  Bartfa  and  Leonard  H.  Eicholtz. 

Wilson,  P.  J. 

In  1890  the  plaintiff  Hazelton  contracted  with 
The  Denver  Steam  Heating  Company,  a  corporation 
organized  and  doing  business  under  the  laws  of  Col- 
orado, to  erect  and  eonstmct  for  it  a  boiler  for  steam 
heating  purposes.  In  February,  1891,  the  work  was 
completed,  and  the  boiler  after  having  been  tested 
in  accordance  with  the  agreement,  was  then  accepted 
by  the  company,  at  the  same  time  the  price  to  be  paid 
therefor  being  agreed  upon  and  fixed  by  the  parties,  to 
be  paid  monthly  in  installments  of  certain  sums  there- 
after, the  time  of  payment  extending  over  a  period  of 
several  years.  The  corporation  did  not  within  sixty 
days  from  January  1, 1891,  file  nor  cause  to  be  filed 
its  annual  report  as  required  by  section  491,  Mills' 
Ann.  Stats.,  section  252,  Gen.  Stats.,  nor  was  any 
such  report  filed  at  any  time  thereafter  prior  to  the 
bringing  of  this  suit,  nor  had  there  been  previous  to 
March  2,  1891 ;  nor  was  there  at  any  time  thereafter 
filed  a  certificate  of  the  paid-up  capital  stock  of  the 
corporation.  The  defendants  were  during  all  of  the 
times  mentioned  directors  of  the  corporation,  and 
this  action,  commenced  January  30, 1897,  was  brought 
to  recover  the  amount  of  the  debt  from  them,  on  ac- 
count of  their  personal  liability  incurred  for  failure 
to  make  such  report  Section  491  referred  to  reads 
as  follows : 

**  Every  such  corporation  shall,  annually,  within 
sixty  days  from  the  first  day  of  January,  make  a  re- 
port, which  shall  state  the  amount  of  its  capital  and 
the  proportion  actually  paid  in,  and  the  amount  of 
existing  debts;  which  report  shall  be  signed  by  the 
president,  and  shall  be  verified  by  the  oath  of  the 
president  or  secretary  of  said  company,  under  its  cor- 
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porate  seal,  and  filed  in  the  office  of  the  recorder  of 
deeds  of  the  county  where  the  business  of  the  com- 
pany shall  be  carried  on.  And  if  any  such  corpora- 
tion shall  fail  so  to  do,  unless  the  capital  stock  of 
such  corporation  has  been  fully  paid  in,  and  a  certifi- 
cate made  and  filed  as  provided  in  section  twelve 
(12)  of  this  act,  all  the  directors  or  trustees  of  the 
company  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  that  shall  be  contracted  dur- 
ing the  year  next  preceding  the  time  when  such  re- 
port should,  by  this  section,  have  been  made  and  filed, 
and  until  such  report  shall  be  made.'' 

None  of  the  allegations  in  the  complaint  with 
reference  to  the  contracting  of  the  indebtedness  are 
disputed,  and  it  is  not  denied  that  there  was  a  fail- 
ure to  make  the  annual  report  required  by  the  stat- 
ute. It  is  claimed,  however,  that  this  action  is  barred 
by  the  statute  of  limitations,  which  reads  as  follows : 

**A11  actions  and  suits,  for  any  penalty  or  for- 
feiture of  any  penal  statute  brought  by  this  state,  or 
any  person  to  whom  the  penalty  or  forfeiture  is  given, 
in  whole  or  in  part,  shall  be  commenced  within  one 
year  next  after  the  offense  is  committed,  and  not  after 
that  time." — Section  2907,  Mills'  Ann.  Stats.,  section 
2170,  Gen.  Stats. 

The  plaintiff  concedes,  it  having  been  so  express- 
ly decided  by  the  appellate  courts  of  this  state,  that 
section  491  is  a  penal  statute,  and  that  the  limitation 
statute  which  applies  to  actions  under  it,  is  that  which 
we  have  just  quoted.  The  sole  question  to  be  de- 
termined is :  When,  under  the  facts  of  this  case,  did 
the  limitation  statute  begin  to  runt  It  is  claimed  by 
the  plaintiff  that  it  did  not  begin  to  run  until  a  cause 
of  action  accrued  to  him  against  the  company  for  the 
collection  of  the  debt  The  defendants  insist  that  the 
statute  began  to  run  at  the  time  when  the  default  of 
the  directors  occurred,  which  made  them  liable  for 
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a  penalty,  it  being  in  tl^s  case,  under  the  conceded 
facts,  March  2,  1891.  In  this  contention  we  believe 
that  the  defendants  are  correct. 

Counsel  for  plaintiff  have  made  a  very  able  and 
forcible  argument  in  support  of  their  theory,  but  in 
our  opinion,  the  question  is  definitely  settled  against 
them  not  only  by  the  plain  reading  of  the  statutes, 
but  by  the  express  adjudications  of  both  appellate 
courts  in  this  jurisdiction.  It  will  be  observed  that 
the  penalty  imposed  by  section  491  is  twofold  in  its 
character :  First,  for  all  debts  of  the  company  con- 
tracted during  the  year  next  preceding  the  time  when 
such  report  should  have  been  made ;  and  second,  for 
all  debts  which  might  be  thereafter  contracted,  until 
the  report  should  be  made.  The  statute  says  nothing 
about  the  maturity  of  the  debts.  This  question  was 
under  consideration  by  this  court  in  a  case  very  re- 
cently decided. — Thatcher  v.  Salomon,  16  Colo.  App. 
150,  64  Pac.  369. 

We  there  declared  the  true  doctrine  to  be  that  a 
debt  is  contracted  when  in  consideration  of  value  re- 
ceived by  the  corporation,  a  payment  is  to  be  made, 
no  matter  whether  at  once  or  at  a  future  period. 
When,  therefore,  in  this  instance,  the  corporation 
failed  to  make  its  annual  report  on  March  2, 1891,  the 
directors  instantly  became  liable  for  the  whole 
of  the  debt  due  to  the  plaintiff.  At  that  time  a  cause 
of  action  arose,  in  favor  of  the  plaintiff  and  against 
these  defendants,  for  the  collection  of  this  penalty 
imposed  by  law.  The  universal  rule  is  that  a  statute 
of  limitations  begins  to  run  when  the  right  of  action 
which  is  embraced  in  its  provisions,  accrues,  and  the 
running  of  the  statute  is  not  arrested  except  by  certain 
well  recognized  circumstances,  which  there  can  be  no 
pretense  of  obtaining  in  this  case,  and  which  is  not 
claimed.  No  fraud  nor  concealment  is  alleged.  This 
court  in  G.  F.  S  I.  Co.  v.  Lenhart,  6  Colo.  App.  515, 


Jan., '02.]  Hazelton  v.  Porteb.  5 

said  in  considering  this  section:  **When  the  liability 
to  the  penalty  is  incurred,  the  creditor's  cause  of 
action  for  its  recovery  accrues,  and  the  statute  is  set 
in  motion,  and  does  not  stop  until  the  action  is  com- 
fhenced  or  barred. ' '  We  do  not  think  language  could 
be  plainer.  To  the  same  effect  is  Clough  v.  R.  M.  Oil 
Co.y  25  Colo.  528,  also  in  a  case  involving  the  con- 
struction of  the  same  section.  The  liability  of  the 
director  does  not  arise  from  any  promise  to  pay,  ex- 
press or  implied,  or  from  any  contractual  relation 
whatever.  The  law  imposes  it  upon  them  as  a  penalty 
for  an  offense  committed  by  them  in  disobeying  its 
mandates,  and  the  measure  of  the  penalty  is  the 
amount  of  the  indebtedness  contracted  during  the 
preceding  year. 

Plaintiff  insists  that  this  construction  of  the  law 
would  enable  directors  to  evade  it  by  the  simple  de- 
vice of  so  arranging  that  debts  contracted  shall  not 
become  due  until  more  than  one  year  after  the  time 
when  their  next  annual  report  is  required.  .We  see 
no  force  in  the  argument.  It  is  not  to  be  presumed 
that  either  party  had  in  contemplation  at  the  time 
when  the  debt  was  contracted,  or  at  any  time,  that 
there  would  be  such  a  failure  to  do  something  which 
would  impose  a  personal  liability  upon  the  directors, 
when  they  could  so  easily  escape  it  by  causing  a  re- 
port to  be  made.  However,  if  the  creditor  had  it  in 
contemplation,  he  might  have  insisted  that  the  times 
of  payment  should  be  fixed  to  give  him  the  benefit 
of  the  happening  of  such  an  event  if  it  should 
happen.  Moreover,  we  do  not  have  before  us 
the  question  as  to  whetlier  the  plaintiff  by  reason 
of  defendants'  default,  could  have  maintained 
a  suit  against  them  before  the  debt  had  ma- 
tured so  as  to  give  him  a  cause  of  action  against 
the  company.  That  question  is  not  in  the  case.  We 
are  simply  holding  that  in  this  case  for  a  failure  of 
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the  defendants  to  have  caused  the  annual  report  of 
the  company  to  have  ben  filed  on  or  before  March  2, 
1891,  a  cause  of  action  accrued  to  plaintiff  against 
them  for  the  penalty  prescribed  in  section  491 ;  and 
the  measure  of  that  penalty,  for  the  recovery  of  which 
plaintiff  then  became  entitled  to  sue,  was  the  amount 
of  the  debt  involved  in  this  action;  and  that  such 
being  the  case,  the  limitation  statute  then  began  to 
run,  and  continued  without  interruption  for  one  year 
thereafter,  when  the  bar  of  the  statute  was  complete. 
If  this  works  any  hardship,  the  responsibility  must 
be  with  the  legislature,  and  not  with  the  courts. 

Again,  this  debt  was  owed  by  the  corporation, 
and  not  by  the  defendants.  It  was  recoverable  from 
the  latter  as  a  penalty,  and  not  as  an  indebtedness, 
and  they  are  therefore  under  all  authorities,  entitled 
to  a  strict  construction  of  the  statute. — C.  F.  &  /.  Co. 
V.  Lenhart,  supra;  Larsen  v.  James,  1  Colo.  App. 
319. 

It  must  be  confessed  that  in  Larsen  v.  James, 
supra,  there  are  some  indefinite  and  obscure  expres- 
sions which  might  be  construed  to  favor  the  conten- 
tion of  appellant.  An  examination  of  the  case  will 
show  that  it  did  not  involve  the  question  which  is  the 
vital  point  of  this  case.  The  only  issue  there  pre- 
sented was  whether  the  six-year  or  one-year  statute 
of  limitations  to  actions  applies  under  a  statute  simi- 
lar to  that  now  under  consideration.  In  such  case 
the  language  used,  whatever  its  construction,  cannot 
be  considered  of  any  binding  force  or  effect.  Espe- 
cially is  this  true  since  thereafter  the  question  was 
squarely  presented  to  this  court  in  C.  F.  <&  7.  Co.  v. 
Lenhart,  supra,  and  was  decided  in  accordance  with 
the  views  which  we  have  expressed. 

As  this  court  said  in  Thatcher  v.  Salomon,, 
supra,  directors  of  corporations  in  view  of  the  spe- 
cial privileges  granted  to  them  should  be  held  to  the 
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strictest  observance  of  all  the  duties  and  obligations 
imposed  upon  them  by  law.  There  is  no  room,  how- 
ever, for  judicial  construction  when  the  provisions 
of  the  statute  are  expressed  in  plain  and  unambigu- 
ous language,  and  creditors  and  directors  alike  must 
take  notice.  If  under  its  terms  circumstances  might 
arise  wherein  it  might  seem  to  work  a  hardship  or 
injustice,  the  remedy  is  with  the  legislature  alone. 
The  judgment  is  aflBrmed.  Afjfirmed. 


[No.  2026.] 

Baldwin  bt  al.  v.  The  Central  SA^^NGS  Bank. 

1.  Contracts — Settlement  by  New  Contracts — Evidence. 

Where  a  contract  was  settled  and  supplanted  by  a  new  con- 
tract, all  questions  as  to  the  validity  of  the  old  contract  were 
adjusted  by  the  settlement,  and  In  an  action  upon  the  new  con- 
tract, evidence  tending  to  Impeach  the  validity  of  the  old  con- 
tract was  Inadmissible  In  defense  In  the  absence  of  proof  of 
fraud  or  mistake  In  the  settlement. 

2.  Same. 

Where  one  party  to  a  contract  assigned  all  her  Interest 
therein  to  a  bank  for  the  purpose  of  securing  a  debt  owed  by  her 
to  the  bank,  and  the  bank  and  the  other  party  to  the  contract 
entered  into  a  new  contract  In  settlement  of  the  old  one,  in  an 
action  by  the  bank  upon  the  new  contract,  evidence  of  a  conver- 
sation between  plaintiff's  cashier  and  defendant  relating  to  the 
debt  owed  by  the  assignor  to  the  bank  was  properly  excluded  in 
the  absence  of  a  showing  of  Its  materiality. 

3.  Principal  and  Agent — Evidence — Declarations  of  Agent. 

The  declarations  of  an  agent  are  not  admissible  in  evidence^ 
against  his  principal  unless  made  with  reference  to  business  in 
which  he  is  authorized  to  act,  and  at  the  time  of  Its  transaction. 

4.  Practice— Instructions — Mathematical   Computation. 

Where  the  amount  of  recovery,  if  any,  is  merely  a  matter  of 
mathematical  computation,  it  is  not  error  for  the  court  to  make 
the  computation  and  instruct  the  Jury,  if  they  find  for  plaintiff, 
they  should  estimate  the  damage  at  a  specified  sum. 

5.  lyieasure  of  Damage — Bills  and  Notes — Presumption. 

In  an  action  for  damage  for  breach  of  contract  by  failure  to 
deliver  certain  securities,  where  the  securities  consisted  of  se- 
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cured  promissory  notes,  the  presumption  Is  that  the  securities 
are  worth  their  face  value. 

6.  Instructions — Measure  of  Damage. 

Where  the  court  had  already  instructed  the  jury  that  if  they 
found  for  plaintiff  they  should  estimate  the  damage  at  a  specified 
sum,  an  instruction  requested  upon  the  measure  of  damage  was 
properly  refused. 

7.  Instructions. 

It  is  not  error  to  refuse  to  give  instructions  requested  if  they 
are  substantially  given  in  other  instructions. 

8.  Tender. 

In  an  action  for  damage  for  breach  of  contract  in  failing  to 
deliver  certain  securities  where  the  complaint  alleged  a  demand 
of  the  securities  and  an  offer  to  pay  the  agreed  price  and  a  re- 
fusal by  defendant  to  deliver  the  securities  on  the  ground  of  the 
invalidity  of  the  contract  and  defendant's  answer  admitted  the 
demand  and  offer  to  pay  but  denied  any  agreement  of  any  kind 
with  plaintifF,  a  tender  by  plaintiff  of  the  amount  agreed  to  be 
paid  for  the  securities  was  not  necessary  to  sustain  plaintiff's 
action. 

9.  Statute  of  Frauds — Pleading. 

In  an  action  for  damage  for  breach  of  contract,  where  the 
complaint  fails  to  disclose  whether  or  not  the  contract  is  in 
writing,  if  the  defendant  desires  to  avail  himself  of  the  statute 
of  frauds,  he  must  specially  plead  it. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Carpenter  &  McBird  and  Mr.  Willis  B. 
Herr,  for  appellants. 

Mr.  A.  J.  Rising,  for  appellee. 

Thomson,  J. 

The  complaint  of  the  appellee  alleged  that  the 
appellants  were  copartners,  doing  business  under  the 
firm  name  of  The  Wabash  Cattle  Company ;  that  on 
the  27th  day  of  June,  1897,  the  defendants  delivered 
to  Mrs.  M.  J.  Mills,  at  or  near  the  city  of  Denver, 
392  cattle,  under  an  agreement  between  them  and 
Mrs.  Mills  that  the  latter  should  drive  the  cattle  into 
the  county  of  Grand,  and  turn  them  upon  the  range  in 
that  county,  and  that,  in  the  fall  of  1897,  and  at  the 
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time  of  marketing  certain  cattle  described  in  a  chattel 
mortgage  theretofore  given  by  Mrs.  Mills  to  the  de- 
fendants, she  should  have  the  privilege  of  buying  the 
cattle  first  mentioned  at  the  price  of  twenty  dollars 
per  head,  of  which  five  dollars  should  be  paid  in  cash, 
and  the  residue  in  a  note  secured  by  a  chattel  mort- 
gage on  the  cattle,  or  if  Mrs.  Mills  should  decline  that 
privilege,  and  the  cattle  should  be  sold  to  other  per- 
sons for  cash,  then  she  should  receive  the  excess  real- 
ized for  the  cattle  over  twenty  dollars  per  head,  but 
if  the  sale  to  such  other  persons  should  be  on  time, 
then  she  should  receive,  in  cash,  one-half  of  such  ex- 
cess; that  she  fully  performed  her  agreement;  that 
on  the  6th  day  of  November,  1897,  the  defendants  sold 
369  of  the  cattle,  on  time,  for  $9,257.87 ;  that  Mrs. 
Mills  was  then  indebted  to  the  plaintiff  in  the  sum 
of  $3,169.30  on  a  promissory  note  made  by  her;  that 
oh  the  22d  day  of  November,  1897,  for  the  purpose  of 
securing  the  payment  of  that  note,  she  assigned  to 
the  plaintiflf  all  her  interest  in  her  agreement  with 
the  defendants,  and  the  profits  accruing  to  her  from 
the  agreement;  that  on  the  23d  day  of  November, 
1897,  the  plaintiff  notified  the  defendants  of  the  as- 
signment, and  about  the  same  time,  for  the  purpose 
of  a  settlement  of  Mrs.  Mills  ^  claim  under  the  agree- 
ment, proposed  to  them  that  they  should  deliver  to  it 
the  notes  and  securities  taken  by  them  in  payment  for 
the  cattle,  and  that  it  would  pay  them  for  those  notes 
and  securities  the  aggregate  sum  to  which  twenty  dol- 
lars per  head  for  the  cattle  would  amount,  which  of- 
fer was  then  accepted  by  them;  that  they  were  not 
then  in  possession  of  such  notes  and  securities,  but 
that  afterwards,  when  they  had  come  into  such  pos- 
session, the  plaintiff  demanded  of  the  defendants,  and 
they  refused,  the  performance  of  their  agreement 
with  it,  the  reason  given  for  the  refusal  being  that 
the  contract  with  Mrs.  Mills  was  invalid. 
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The  answer  of  the  defendants  admitted  the  sale 
of  the  cattle  as  alleged  in  the  complaint ;  the  offer  of 
the  plaintiff  to  pay  them  twenty  dollars  per  head  for 
the  cattle ;  its  demand  on  them  for  the  securities,  and 
their  refusal  to  receive  the  money  or  deliver  the  se- 
curities ;  and  admitted  by  not  denyii^  that  the  reason 
for  their  refusal  was  that  the  contract  with  Mills 
was  invalid.  All  the  other  allegations  of  the  com- 
plaint were  denied. 

At  the  trial  the  plaintiff  proved  the  assignment, 
and  produced  testimony  that  on  the  24th  day  of  No- 
vember, 1897,  there  was  a  meeting  between  Willis 
M.  Marshall,  cashier  of  the  plaintiff,  and  C.  O.  Howe, 
one  of  the  defendants,  at  which  an  agreement  was 
reached  between  Marshall  and  Howe  that  in  settle- 
ment of  the  claim  of  Mrs.  Mills,  the  bank  would  carry 
out  the  contract  of  Mrs.  Mills  so  as  to  make  the  sale 
a  sale  for  cash,  and  would  pay  the  defendants  a  sum, 
in  cash,  equal  to  twenty  dollars  per  head  for  the  cat- 
tle, and  the  defendants  should  turn  over  to  the  plain- 
tiff the  notes  and  securities  they  had  received  for  the 
cattle,  the  notes  to  be  assigned  without  recourse.  This 
testimony  was  contradicted  by  the  witnesses  for  the 
defendants.  The  verdict  was  for  the  plaintiff,  and  if 
the  evidence  was  properly  submitted  to  the  jury,  and 
there  was  no  prejudicial  error  at  the  trial,  their  opin- 
ion upon  the  facts  concludes  us. 

A  number  of  offers  were  made  by  the  defendants 
to  prove  that  the  contract  between  Mrs.  Mills  and 
them  was  different  from  that  alleged  by  the  plaintiff, 
and  that  at  the  time  of  the  assignment  to  the  plain- 
tiff, the  defendants  owed  her  nothing;  but  the  court 
refused  to  receive  the  evidence.  It  is  urged  that  the 
refusal  was  error.  The  suit  was  upon  the  alleged 
agreement  between  the  plaintiff  and  the  defendants, 
and  not  upon  that  between  Mrs.  Mills  and  the  de- 
fendants.   Her  claim  under  the  latter  agreement  had 
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been  assigned  to  the  plaintiff ;  as  assignee,  the  plain- 
tiff approached  the  defendants  for  a  settlement  of 
that  claim;  the  defendants  accepted  the  plaintiff's 
proposition,  and  agreed,  in  consideration  of  its  prom- 
ise to  pay  them  a  certain  sum  of  money,  to  turn  over 
to  it  certain  notes  and  securities ;  they  afterwards  re- 
fused to  perform  their  agreement.  The  contract  be- 
tween Mrs.  Mills  and  the  defendants  was  supplanted 
and  satisfied  by  a  new  contract  between  the  plaintiff 
and  the  defendants ;  the  terms  and  conditions  of  the 
first  contract  were  set  forth  in  the  complaint,  not  for 
the  purpose  of  a  recovery  upon  that  contract,  but  for 
the  purpose  of  description,  so  as  to  show  what  con- 
tract it  was  that  was  assigned  to  the  plaintiff  and 
afterwards  displaced  by  the  new  agreement  By  the 
settlement  they  recognized  the  claim  under  the  agree- 
ment with  Mrs.  Mills  as  valid  and  subsisting,  and  the 
settlement  can  not  be  impeached,  except  by  proof  of 
fraud  or  mistake.  All  questions  concerning  the  va- 
lidity and  terms  of  the  contract  with  Mrs.  Mills,  were 
adjusted  by  the  parties  when  they  made  their  settle- 
ment. The  purpose  of  this  suit  is  to  enforce  that  set- 
tlement. No  proof  was  offered  that  it  was  accom- 
plished without  a  full  knowledge,  on  the  part  of  the 
defendants,  of  all  the  facts,  or  that  they  were  in- 
fluenced by  any  unfair  practices  of  the  plaintiff ;  and 
the  evidence,  by  which  it  was  sought  to  go  behind  the 
settlement  and  open  up  questions  which  the  parties 
themselves  had  adjusted,  was  properly  rejected. 

The  defendants  complain  that  the  court  refused 
to  receive,  in  evidence,  a  *  conversation  between  Mr. 
Marshall,  the  plaintiff 's  cashier,  and  Mr.  Howe,  some 
time  in  November,  which,  it  was  asserted,  related  to 
the  debt  owing  to  the  plaintiff  by  Mrs.  Mills.  This 
was  not  the  conversation,  or  part  of  the  conversation, 
which  resulted  in  the  agreement  between  the  plain- 
tiff and  the  defendants.    What  time  in  November  it 
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took  place,  does  not  appear.  But  inferentially  it  oc- 
curred before  the  assignment  by  Mrs.  Mills  to  the 
plaintiff.  If  so,  the  plaintiff  was  not  then  the  owner 
of  her  claim;  and  in  what  respect  the  conversation 
was  material  or  relevant,  or  could  be  made  material 
or  relevant,  to  the  issue,  we  are  unable  to  conjecture. 
If  it  occurred  after  the  agreement  between  theplaintiff 
and  the  defendants  was  concluded,  it  was  certainly- 
inadmissible.  The  transaction  in  which  the  cashier 
represented  the  bank  being  closed,  the  latter  was  not 
bound  by  his  utterances.  The  declarations  or  acts 
of  an  agent  are  not  admissible  against  his  principal, 
unless  they  are  made  with  reference  to  business  in 
which  he  is  authorized  to  act,  and  at  the  time  of  its 
transaction. — Greenleaf  on  Evidence,  §  131 ;  Wharton 
on  Agency,  §  162 ;  Tootle  v.  Cook,  4  Colo.  App.  111. 

There  was  nothing  in  the  question  propounded  to 
indicate  that  the  answer  would,  or  might,  be  relevant 
or  material,  and  as  counsel  made  no  statement  of 
what  he  proposed  to  jirove,  and  offered  no  explanation 
from  which  it  could  appear  that  the  evidence  might 
become  material,  its  exclusion  was  not  error. — Far- 
tvell  Co.  V.  McGraiv,  13  Colo.  App.  467. 

The  court  instructed  the  jury  that  if  they  should 
find  for  the  plaintiff,  they  should  estimate  its  dam- 
ages at  $1,877.87.  Counsel  say  that  the  amount  of  re- 
covery was  for  the  determination  of  the  jury,  and 
that  it  was  error  to  take  the  question  from  them.  The 
answer  admitted  the  sale  of  369  head  of  cattle  for 
$9,257.87.  A  verdict  for  the  plaintiff  meant  that  the 
plaintiff  was  entitled  to  the  difference  between  this 
sum  of  $9,257.87  and  $7,380.00,  the  price  of  the  cattle 
at  twenty  dollars  per  head.  What  that  difference 
was,  was  mere  matter  of  computation,  and  was  not 
a  question  for  the  jury  at  all.  It  was  exactly  $1,. 
877.87,  and  the  court  proi)erly  so  told  the  jury. 

Of  the  remaining  instructions,  the  objection  to 
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one  is  that  it  said  to  the  jury  that  allegations  of  the 
complaint  were  admitted  by  the  answer  which  that 
pleading  denied.  Such  was  not  the  fact.  Nothing 
which  was  not  explicitly  admitted,  was  stated  in  the 
instruction  to  have  been  admitted.  The  same  objec- 
tion is  made  to  the  other,  and  is  equally  foundation- 
less.  To  the  latter,  however,  an  additional  objection 
is  made  that  it  assumed  that  the  contract  between  the 
plaintiff  and  the  defendants  was  not  within  the  stat- 
ute of  frauds.  The  defendants  offered  an  instruction, 
which  was  refused,  that  the  agreement  was  within  the 
statute  of  frauds.  The  argument  on  both  sides  deals 
largely  with  the  question  whether  the  agreement  was 
obnoxious  to  that  statute;  and,  after  disposing  of 
some  other  matters,  we  shall  address  ourselves  to 
that  question. 

The  defendants  asked  an  instruction  that  if  the 
plaintiff  was  entitled  to  a  recovery,  the  measure  of 
his  damages  was  the  difference  between  the  value  of 
the  securities  to  be  delivered,  and  the  price  of  the  cat- 
tle at  twenty  dollars  per  head.  Upon  the  facts,  the 
presumption  is  that  the  securities  were  worth  their 
face. — Fenton  v.  Perkins,  3  Mo.  23 ;  Davies  v.  Stev- 
enson, 59  Kan.  648 ;  Thayer  v.  Manley,  73  N.  Y.  305 ; 
see  also  Hallack  L.  &  M.  Co.  v.  Gray,  19  Colo,  149. 

If  the  instruction  had  so  stated,  it  would  have 
been  unassailable;  but  it  also  would  have  been  un- 
necessary, because  the  court  had  already,  by  compu- 
tation, ascertained  the  exact  difference  between  the 
face  value  of  the  securities  and  the  price  of  the  cat- 
tle, and  directed  the  jury,  if  they  should  find  for  the 
plaintiff,  to  estimate  his  damages  at  the  sum  so  ascer- 
tained. The  remaining  request  was  properly  denied, 
because  it  was  substantially  embraced  in  another  in- 
struction. 

It  is  contended  that  a  tender  by  the  plaintiff  of 
the  amount  he  had  agreed  to  pay  the  defendants  was 
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necessary  to  enable  him  to  maintain  his  action.  The 
complaint  alleged  that  the  plaintiff  demanded  the  se- 
curities from  the  defendants,  and  offered  to  pay  them 
the  money  to  which  the  cattle,  at  twenty  dollars  per 
head,  would  amount,  but  they  refused  to  comply  with 
the  demand,  declaring  that  the  contract  with  Mills 
was  invalid,  and  they  would  refuse  to  recognize  any 
of  its  stipulations.  The  answer  expressly  admitted 
the  demand,  the  offer  to  pay,  and  the  refusal  to  com- 
ply with  the  demand ;  but  it  denied  any  agreement  of 
any  kind  with  the  plaintiff.  The  defendants  are 
hardly  in  a  position  to  object  that  there  was  no  ten- 
der; and  upon  the  admitted  facts,  a  tender  would 
have  been  useless.  It  certainly  was  unnecessary. — 
Smith  V.  Lewis,  26  Conn.  109. 

Whether  the  agreement  between  the  plaintiff 
and  the  defendants  should  have  been  in  writing  or 
not,  is  a  question  of  which  no  decision  is  now  neces- 
sary. The  evidence  was  suffered  to  go  to  the  jury 
without  objection,  and,  ordinarily,  where  one  party 
acquiesces  in  the  introduction  by  the  other  of  his  evi- 
dence, he  will  not  be  afterwards  heard  to  complain  of 
the  result.  But  for  another  reason  the  question 
whether  the  agreement  was  in  writing,  can  not  be 
raised  by  the  defendants.  As  it  did  not  appear  from 
the  complaint  whether  the  agreement  was  in  writing 
or  not,  it  was  incumbent  upon  the  defendants,  if  they 
desired  to  avail  themselves  of  the  statute,  to  specially 
plead  it  Such  is  the  rule  here,  whatever  may  be  the 
practice  elsewhere.— iff iiw<  v.  Hayt,  10  Colo,  278;  Ty- 
non  V.  Despain,  22  Colo.  240. 

It  was  not  pleaded,  and  it  would  have  been  gross 
error  to  give  the  instruction  which  the  defendants  re- 
quested respecting  the  statute,  or  to  sustain  any  of 
their  objections,  in  whatever  form  made,  based  upon 
the  statute. 

Let  the  judgment  be  aflSrmed.  Affirmed. 
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The  Gates  Iron  Works  v.  The  Denver  Engineer- 
ing Works  Company. 

1.  Principal  and  Agent — Ottenaible  Authority  of  Agent. 
Where  a  person  holds  out  another  to  the  public  as  having 

a  general  authority  to  act  for  him  in  the  particular  business  in 
which  he  is  engaged,  third  persons  may  safely  deal  with  the 
agent  in  the  transaction  of  such  business.  But  no  matter  how 
extensive  the  agent's  authority  may  be  in  the  transaction  of  his 
principal's  business,  it  is  confined  to  that  business,  and  the  prin- 
cipal is  not  bound  by  any  act  of  the  agent  outside  the  boundary 
by  which  the  business  is  circumscribed. 

2.  Same-*Agent  to  Sell  Not  Authorized  to  Buy. 

The  general  agent  of  a  manufacturing  company  whose  busi- 
ness is  to  manufacture  and  sell  mining  machinery,  has  no  ap- 
parent authority  to  buy  such  machinery  for  his  principal.  And 
one  who  sold  machinery  to  such  agent  knowing  his  principal  was 
engaged  in  the  manufacture  and  sale  of  such  machinery  must, 
in  order  to  bind  the  manufacturing  company,  show  that  the  pur- 
chase was  specially  authorized  by  the  company. 

3.  Same — Custom  and  Usage— Evidence. 

The  mode  of  transacting  business  by  an  agent  may  be 
afFected,  but  the  character  or  nature  of  the  business  cannot  be 
changed,  by  custom  or  usage.  In  an  action  against  a  manufactur- 
ing company,  located  in  Chicago  and  engaged  in  the  manufacture 
and  sale  of  mining  machinery,  for  the  value  of  mining  machinery 
purchased  by  its  agent  in  the  city  of  Denver,  a  custom,  amongst 
agencies  handling  mining"  machinery  in  Denver  of  purchasing 
goods  from  local  companies  is  inadmissible  as  tending  to  estab- 
lish the  agent's  authority  to  purchase  the  machinery  for  his  prin- 
cipal. 

4.  Principal  And  Agent — Authority  of  Agent — Evidence — l-larm- 

less  Error. 
In  an  action  against  a  company  engaged  in  the  manufacture 
and  sale  of  mining  machinery  for  the  value  of  machinery  pur- 
chased by  its  agent,  it  was  error  to  exclude  evidence  ofPered  by 
defendant  that  it  knew  nothing  of  the  purchase  having  been  made 
for  it  and  that  its  agent  had  no  authority  to  make  the  purchase, 
but  where  plaintiff  failed  to  prove  any  authority  of  the  agent  to 
make  the  purchase,  the  error  was  harmless,  as  there  was  no  issue 
to  submit  to  the  jury. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  Westbrook  S.  Decker,  for  appellant. 
Messrs.  Cranston,  Pitkin  &  Moore,  for  appellee. 
Thomson,  J. 

Action  by  The  Denver  Engineering  Works  Com- 
pany against  The  Gates  Iron  Works.  The  complaint 
alleged  that  between  the  26th  day  of  November,  1896, 
and  the  4th  day  of  February,  1897,  the  plaintiff,  at 
the  request  of  the  defendant,  sold  and  delivered  to 
the  defendant  certain  goods,  wares  and  merchandise 
of  the  reasonable  value  of  $685.92,  which  sum  the 
defendant  promised  and  agreed  to  pay  to  the  plain- 
tiff. The  complaint  further  stated  that,  of  the  in- 
debtedness so  contracted,  on  February  18,  1897,  the 
defendant  paid  $100,  and  on  March  27,  1897,  $250; 
and  that  no  part  of  the  balance  was  ever  paid.  The 
answer  denied  all  the  allegations  of  the  complaint. 
At  the  close  of  the  evidence,  the  court  instructed  the 
jury  that  their  finding  should  be  in  favor  of  the  plain- 
tiff for  the  unpaid  residue  of  the  account,  with  in- 
terest. They  returned  their  verdict  accordingly.  A 
motion  by  the  defendant  for  a  new  trial  was  denied ; 
and  from  the  judgment  entered  upon  the  verdict,  the 
defendant  prosecutes  this  appeal. 

The  evidence  showed  that  the  headquarters  of 
the  defendant,  The  Gates  Iron  Works,  were  in  Chica- 
go, Illinois ;  that  B.  L.  Berkey  was  its  agent  in  Den- 
ver ;  that  the  property  sold  by  the  plaintiff,  and  with 
which  it  seeks  to  charge  the  defendant,  was  mining 
machiner>'^ ;  and  that  it  was  sold  to  Mr.  Berkey,  who 
bought  it  in  the  name  of  the  defendant.  It  was  not 
shown  that  Berkey  had  any  actual  authority  from  the 
defendant  to  purchase  the  machinery;  or  that  the  de- 
fendant derived  any  benefit  from  the  purchase,  or 
knew  anything  whatever  about  the  use  of  its  name  in 
the  transaction.  So  far  as  the  record  discloses,  there 
was  neither  original  authority  nor  ratification.    The 
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sole  ground  upon  which  the  liability  is  asserted  is  that 
the  defendant  clothed  Berkey  with  an  appearance  of 
authority  upon  which  the  plaintiff  had  the  right  to 
rely.  Respecting  such  api^earance  of  authority,  Wil- 
liam J.  Miller,  the  general  manager  of  the  plaintiff, 
testified  as  follows :  *  *  The  sign  on  the  oflSce  window 
stated :  Qates  Iron  Works,  describing  the  manufactur- 
ers, and  underneath  that,  B.  L.  Berkey,  Manager. 
That  sign  was  there  when  the  order  for  the  goods  was 
received.  The  sign  stated:.  Mining  Machinery  of 
all  Kinds." 

The  witness  also  stated  that  the  defendant's  let- 
ter head  showed  a  picture  of  the  machine  shop,  the 
names  of  the  oflScers,  and  the  following : 

** Gates'  Iron  Works,  Manufacturers  of  Gates' 
Rock  and  Ore  Breakers  and  General  Mining  Machin- 
ery, 650  Elston  Ave.,  Chicago,  111.,  B.  L.  Berkey, 
Man'g'r,  422  Seventeenth  St.,  Denver,  Colo."  He 
testified  likewise,  to  the  defendant's  card,  which,  he 
said,  contained  a  picture  of  its  manufacturing  estab- 
lishment and  machine  shops,  and  the  words  and  fig- 
ures following: 

**  Gates  Iron  Works,  Chicago,  U.  S.  A.  Mining 
Machinery  of  Every  Description.  Specialties :  Gates ' 
Rock  and  Ore  Breakers.  Steam  Stamp  Mills.  Cyan- 
ide and  Chlorination  Mills.  Complete  Plants  by 
Competent  Engineers.  650  Elston  Ave.  B.  L.  Ber- 
key, Manager,  422  Seventeenth  St.,  Telephone  No. 
624,  Denver,  Colo."  On  further  examination,  the 
witness,  in  answer  to  the  question,  *^What  did  you 
say  was  on  the  window  ? ' '  answered :  * '  The  firm  name 
and  manufacturers,  and  B.  L.  Berkey,  Manager." 
We  quote  from  the  abstract,  the  following  additional 
statements  of  the  witness: 

**The  Denver  Engineering  Works  Company  had 
no  knowledge  of  the  relations  which  Mr.  Berkey  bore 
to  the  Gates  Iron  Works,  other  than  that  furnished 
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by  the  letter  heads  and  the  sign  on  the  office  windows. 
Part  of  their  sign  was,  manufacture  of  mining  ma- 
chinery. I  think  it  said  all  kinds,  I  made  no  inquiry 
with  reference  to  the  authority  of  Mr.  Berkey,  from 
any  one.  What  I  relied  on  was  simply  the  letter  head 
and  what  was  painted  on  the  office,  and  their  business 
card  and  circular.  I  saw  their  business  card  on  the 
last  trial,  and  Mr.  Berkey  gave  us  one  or  two.  He 
sent  us  his  card  and  brought  us  his  cards.  He  sent 
circulars  out  announcing  his  employment  by  the  com- 
pany and  the  opening  of  his  office.  I  think  the  card 
was  with  the  circular.  I  do  not  remember  whether 
I  retained  the  circular." 

The  circular  of  which  the  witness  speaks,  was 
not  in  evidence ;  but  it  was,  judging  from  the  state- 
ment concerning  it  of  the  witness,  something  for 
which  Berkey  was  responsible.  It  was  shown  that  the 
letter  head  and  card  came  from  the  defendant,  and 
that  the  defendant  knew  that  Berkey  advertised  him- 
self as  manager  of  its  Denver  office. 

Discussing  the  question  of  the  duty  of  third  per- 
sons dealing  with  an  ostensible  agent,  Mr.  Mechem 
says: 

*  ^  In  approaching  the  consideration  of  the  inquiry 
whether  an  assumed  authority  exists  in  a  given  case, 
there  are  certain  fundamental  principles  which  must 
not  be  lost  sight  of.  Among  these  are,  as  has  been 
seen,  that  the  law  indulges  in  no  bare  presumption 
that  an  agency  exists ;  it  must  be  proved  or  presumed 
from  facts ;  that  tlie  agent  can  not  establish  his  own 
authority,  either  by  his  representations  or  by  assum- 
ing to  exercise  it;  that  an  authority  can  not  be  es- 
tablished by  mere  rumor  or  general  reputation ;  that 
even  a  general  authority  is  not  an  unlimited  one,  and 
that  every  authority  must  find  its  ultimate  source  in 
some  act  of  the  principal.  Persons  dealing  with  an 
assumed    agent,    therefore,    whether    the    assumed 
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agency  be  a  general  or  special  one,  are  bound,  at  their 
peril,  to  ascertain  not  only  the  fact  of  the  agency 
but  the  extent  of  the  authority,  and  in  case  either  is 
controverted,  the  burden  of  proof  is  upon  them  to 
establish  it ' ' — Mechem  on  Agency,  §  276. 

In  Lester  v.  Snyder,  12  Colo.  App.  351,  the  fore- 
going was  expressly  approved.  In  the  case  at  bar, 
Mr.  Miller,  the  general  manager  of  the  plaintiff,  who 
conducted  the  transaction  in  question,  in  its  behalf, 
made  no  inquiry  with  reference  to  the  authority  of 
Mr.  Berkey ;  and  neither  himself  nor  his  company  had 
any  knowledge  of  the  relations  existing  between  Ber- 
key and  the  defendant,  except  what  was  shown  by  the 
letter  head,  sign,  card  and  circular.  It  was  in  re- 
liance upon  these  that  the  property  was  sold. 

Mr.  Berkey  was  the  general  agent  of  the  de- 
fendant at  Denver;  he  was  the  manager  of  its  Den- 
ver oflSce.  The  defendant  was  bound  by  the  acts  of 
Mr.  Berkey  within  his  apparent  authority.  Where  a 
person  holds  out  another  to  the  public  as  having  a 
general  authority  to  act  for  him  in  the  particular  bus- 
iness in  which  he  is  engaged,  third  persons  may  safe- 
ly deal  with  the  agent  in  the  transaction  of  such  bus- 
iness. But  there  is  a  limit  to  the  authority  of  an 
agent,  general  or  special,  and  the  principal  is  not 
bound  by  his  act  outside  of  such  limit.  No  matter 
how  extensive  the  authority  of  an  agent  may  be  in  the 
transaction  of  his  principal 's  business,  it  is  still  con- 
fined to  that  business;  and  his  act,  outside  of  the  boun- 
dary by  which  the  business  is  circumscribed,  would 
not  bind  his  principal. — Stewart  v.  Woodward,  50 
Vt.  78 ;  Bank  v.  R.  R.  Co.,  13  N.  Y.  599 ;  Richmond  v. 
Greeley,  38  Iowa  666 ;  Fougue  v.  Burgess,  71  Mo.  389 ; 
Edwards  v.  Dooley,  120  N.  Y.  540 ;  Navigation  Co.  v. 
Dandridge,  8  Gill  &  Johnson  248;  McAlpin  v.  Cas- 
sidy,  17  Tex.  450 ;  Story  on  Agency,  §  87. 

Now,  Mr.  Miller  knew  that  the  defendant  was  en- 
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gaged  in  the  manufacture  of  general  mining  machin- 
ery. He  was  so  advised  by  the  letter  head.  The  sign 
on  the  window  appears  to  have  been  substantially  .the 
same  as  the  letter  head.  The  card  did  not  describe 
the  defendant  as  a  manuf acturer,  but  presented  a  pic- 
ture of  its  manufacturing  establishment  and  machine 
shops,  with  the  words  "Mining  Machinery  of  every 
Description^';  and  as  Berkey  was  held  out  as  the 
agent  of  a  manufacturer,  his  apparent  authority  ex- 
tended only  to  the  sale  of  the  goods  manufactured  by 
his  principal.  That  the  defendant  allowed  him  to 
style  himself  its  manager,  is  immaterial;  because  he 
could  bind  the  defendant  only  in  the  management  of 
the  business  in  which  it  was  engaged.  There  was 
nothing  in  the  evidence  of  authority  which  Mr.  Miller 
saw,  and  upon  which  he  relied,  to  warrant  him  in  as- 
suming that  Mr.  Berkey  had  any  authority  to  buy 
mining  machinery.  So  far  as  appearances  went — 
at  least  appearances  for  which  the  defendant  was  re- 
sponsible— the  purchase  of  mining  machinery  was  no 
part  of  the  defendant's  business;  and  there  was  noth- 
ing to  indicate  that  Mr.  Berkey  was  empowered  to 
act  outside  of  its  business.  There  was  no  apparent 
authority  in  Berkey  to  buy  this  machinery;  and  in 
order  to  bind  the  defendant  by  his  contract,  the  bur- 
den was  on  the  plaintiff  to  prove  that  the  purchase 
was  specially  authorized  by  it. — Mining  Co.  v.  Eraser, 
2  Colo.  App.  14. 

While  the  plaintiff,  in  making  the  sale,  relied 
exclusively  upon  the  visible  indicia  of  Berkey 's  au- 
thority, at  the  trial  it  undertook  to  prove  a  custom 
among  agencies  handling  mining  machinery  in  Den- 
ver, of  purchasing  goods  from  local  companies. 
When  or  how  the  custom  originated,  or  how  long  it 
lasted,  is  not  stated,  except  that  it  prevailed  in  Den- 
ver, in  the  fall  and  winter  of  1896  and  1897.  We  do 
not  think  this  assertion  of  a  custom  requires  very 
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elaborate  discussion.  Bespecting  the  effect  which 
custom  or  usage  may  have  upon  the  manner  in  which 
an  agent  may  transact  the  business  of  his  principal, 
Mr.  Mechem  says : 

*  *  Where  the  principal  confers  upon  his  agent  an 
authority  of  a  kind,  or  empowers  him  to  transact 
business  of  a  nature,  in  reference  to  which  there  is 
a  well-defined  and  publicly  known  usage,  it  is  the 
presumption  of  the  law,  in  the  absence  of  anything 
to  indicate  a  contrary  intent,  that  the  authority  was 
conferred  in  contemplation  of  the  usage,  and  third 
persons,  therefore,  who  deal  with  the  agent  in  good 
faith  and  in  the  exercise  of  reasonable  prudence,  will 
be  protected  against  limitations  upon  the  usual  au- 
thority, of  which  they  had  no  notice.  In  order  to  give 
the  usage  this  effect  it  must  be  reasonable;  it  must 
not  violate  positive  law ;  and  it  must  have  existed  for 
such  a  time,  and  become  so  widely  and  generally 
known,  as  to  warrant  the  presumption  that  the  prin- 
cipal had  it  in  his  view  at  the  time  of  the  appoint- 
ment of  the  agent '  ^ 

It  is  only,  however,  the  mode  of  transacting  the 
business,  which  can  be  affected  by  usage.  No  man 
can  be  compelled,  by  custom,  to  alter  the  character  or 
his  business.  Concluding  the  section  from  which  we 
have  already  quoted,  Mr.  Mechem  says  further: 

**  Usage,  however,  can  not  operate  to  change  the 
intrinsic  character  of  the  relation,  nor  will  it  be  per- 
mitted as  between  the  principal  and  the  agent,  or  as 
between  the  principal  and  third  persons  having  notice 
of  them,  to  contravene  express  instructions,  or  to 
contradict  an  express  contract  to  the  contrary.  So  a 
usage  not  known  to  the  principal,  cannot  operate 
to  authorize  the  making  of  an  invalid  instead  of  a 
valid  contract,  or  to  bind  him  to  take  one  thing  when 
he  has  ordered  another.^' 

Aside  from  the  fact  that  the  custom  mentioned 
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in  the  evidence  here  was  not  defined,  it  had  no  such 
term  of  existence  as  to  make  it  binding  on  any  one; 
but,  waiving  this  objection,  whatever  may  have  been 
its  nature  and  limits,  it  could  afford  no  protection  to 
the  plaintiff.  So  far  as  the  plaintiff  knew,  or  had 
any  right  to  believe,  and  so  far  as  we  know,  or  have 
any  right  to  believe,  the  business  of  the  defendant 
was  confined  to  the  manufacture  and  sale  of  mining 
machinery;  and  no  custom,  in  any  locality,  where  it 
sent  an  agent  to  act  for  it,  could  force  it  to  do  a  dif- 
ferent business.  Presumptively,  because  it  manufac- 
tured mining  machinery,  it  did  not  desire  to  buy  min- 
ing machinery;  and  no  custom,  however  ancient  or 
well-defined,  could  compel  it  to  do  so. 

It  seems  that  some  time  after  the  transaction  in 
question,  Berkey  informed  the  defendant  of  his  pur- 
chase as  having  been  made  on  his  own  account,  and 
the  defendant  proposed  to  assist  him  in  doing  an  in- 
dividual business,  but  there  was  no  ratification.  Proof 
was  proffered  by  the  defendant  that  it  knew  nothing 
of  the  purchases  as  having  been  made  for  it;  that 
Berkey  had  no  authority  to  make  the  purchase;  and 
that  it  never,  in  any  manner,  recognized  the  purchase 
as  having  been  made  in  its  behalf ;  but  the  evidence 
was  all  excluded.  Of  course,  the  exclusion  was  er- 
ror ;  but  it  can  hardly  be  said  that  it  worked  harm  to 
the  defendant.  The  burden  was  on  the  plaintiff  to 
prove  the  agent's  authority  and  every  fact  which 
might  tend  to  make  his  contract  the  contract  of  his 
principal ;  and  in  the  absence  of  such  proof,  disi)roof 
by  the  defendant  was  unnecessary.  Upon  the  evi- 
dence there  was  no  question  to  submit  to  the  jury; 
to  this  extent  we  agree  with  the  court;  but  it  was  on 
the  plaintiff's  side  that  the  failure  was,  and  the  judg- 
ment should  have  been  for  the  defendant. 

The  judgment  is   reversed   and   the   cause  re- 


Jan., '02.]  McKiNLEY  V.  Beggs.  23 

manded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed.  Reversed. 


[No.  2020.] 

McKiNLEY  V.  Beggs. 

Bills  and  Notea — Evidence— Fraud^Burden  of  Proof. 

In  an  action  upon  a  promissory  note  by  an  indorsee  where 
the  note  indorsed  before  maturity  with  evidence  of  the  genuine- 
ness of  the  indorsement  was  introduced  by  plaintiff,  a  prima  facie 
case  was  made,  and  evidence  offered  by  defendant  that  the  payee 
had  not  performed  the  services  for  which  the  note  was  given, 
and  that  the  note  was  executed  under  a  misapprehension  on  the 
part  of  the  payor  that  the  services  had  been  performed,  in  the 
absence  of  a  further  offer  of  facts  to  show  that  the  execution  of 
the  note  was  induced  by  fraud  of  the  payee,  was  not  sufficient 
to  overcome  the  prima  facie  case  and  shift  the  burden  to  plain- 
tiff to  show  a  purchase  for  value  in  good  faith  before  maturity, 
and  the  evidence  was  not  admissible  for  the  purpose  of  showing 
a  want  of  consideration,  and  was,  therefore,  properly  rejected. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  A.  B.  McKiNLEY,  for  appellant. 
Mr.  Halsted  L.  Ritteb,  for  appellee. 

GUNTER,  J. 

Certain  mining  companies  employed  Vernon 
Beggs  as  secretary;  term  six  months  beginning  Jan- 
uary  1,  1896;  salary  $100.00  per  month.  Appellant, 
counsel  for  the  companies,  made  the  contract  and, 
morally  at  least,  guaranteed  payment  of  the  salary. 
Beggs  began  the  services  in  the  city  of  Denver.  Late 
in  February  appellant  went  east,  returning  in  Aug- 
ust. During  his  absence  the  business  of  the  compa- 
nies, for  certain  reasons,  proved  unsatisfactory,  and 
in  July  they  closed  their  oflSces.  Beggs,  in  response 
to  a  letter  of  appellant,  met  him  in  September  for  a 
settlement.  At  the  meeting  Beggs  stated  a  certain 
balance  due  from  the  companies  on  salary.    Part  of 
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this  appellant  paid  in  cash,  remainder  by  his  note. 
Appellee  sued  upon  this  note  and  rested  at  the  trial 
with  its  introduction,  evidence  of  its  genuineness  and 
of  its  endorsement  to  him  before  maturity. 

Defendant,  appellant  here,  after  showing  above 
facts  leading  up  to  the  note  offered  *  *  To  prove  *  *  • 
that  the  services  were  not  rendered  by  Vernon  Beggs, 
the  payee  in  the  note,  for  which  the  note  was  after- 
wards given  by  Mr.  McKinley,  the  defendant  •  •  • 
under  the  misapprehension  that  the  services  had  been 
rendered.*'  This  evidence  the  court  rejected.  Ap- 
pellant closed  and  judgment  went  for  appellee. 

Appellant  contends  that  this  was  an  offer  to 
show  the  note  procured  by  fraud,  that  thereby 
the  prima  facie  case  made  by  appellee  was  overcome 
and  the  burden  shifted  to  the  appellee  to  show  pur- 
chase for  value  in  good  faith  before  maturity,  that 
this  supplemental  proof  failing  the  judgment  below 
was  error. 

Appellant  cannot  invoke  this  rule  because  the 
rejected  offer  was  not  necessarily  an  offer  to  show 
fraud.  Beggs  might  not  have  rendered  the  services 
in  payment  of  which  appellant  gave  the  note,  that  is, 
might  not  have  performed  his  contract  of  hiring,  yet 
the  company  might  have  owed  him  the  amount  of  the 
note.  Appellant  might  have  executed  the  note  under 
the  belief  that  Beggs  had  performed  such  services, 
yet  it  would  not  necessarily  follow  that  Beggs  prac- 
ticed a  fraud  on  appellant  to  induce  the  execution  of 
the  note  and  that  appellantwastherebyinduced  to  give 
the  note.  Fraud  is  not  presumed,  if  relied  on  in  the 
pleadings  the  facts  must  be  fully  stated  which  it  is 
claimed  constitute  the  fraud,  if  sought  to  be  proven 
the  facts  must  be  given  fully  which  it  is  contended 
amount  to  fraud.  Here  no  offer  was  made  to  show 
that  Beggs  had  falsely  stated  any  fact  to  appellee  for 
the  purpose  of  inducing  the  execution  of  the  note. 
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Beggs  did  not  state  nor  was  there  any  offer  to  show 
a  statement  by  him  that  he  had  performed  the  ser- 
vices called  for  by  the  contract.  No  oflfer  was  made 
to  show  that  the  belief  of  appellant  had  been  justi- 
fiably induced  by  a  false  statement  of  any  fact  by 
Beggs;  no  offer  to  show  that  the  false  statement  of 
any  fact  by  Beggs  justifiably  induced  the  execution 
of  the  note.  Two  years  elapsed  between  the  giving  of 
the  note  and  the  institution  of  the  suit  thereon.  It 
does  not  appear  that  during  this  time  fraud  was  at 
any  time  charged  in  securing  the  note.  This  fact 
does  not  suggest  a  relaxation  of  the  rule  requiring 
the  tender  to  disclose  fully  the  facts  which  it  is 
claimed  constitute  fraud.  If  the  tender  be  consid- 
ered an  offer  to  show  want  of  consideration  it  was 
properly  rejected  because  the  proof  thereof  alone 
would  not  have  overcome  the  prima  facie  case  of  the 
appellee. 

**The  production  of  the  instrument  and  proof 
that  it  is  genuine,  prima  facie  establishes  his  case; 
and  he  may  there  rest  it.^' — Daniel  on  Negotiable 
Instruments,  vol.  1,  4th  ed.  §  812. 

''Countervailing  proof  that  the  instrument  was 
executed  without  consideration  as  between  the  origi- 
nal parties  *  •  *  does  not  impair  the  holder's  super- 
iority of  position  and  he  may  still  rest  his  case  upon 
the  instrument  itself,  from  which  it  will  still  be  pre- 
sumed that  he  acquired  it  in  a  manner  entitling  him 
to  stand  upon  the  vantage  ground  of  a  bona  fide 
holder  for  value." — Daniel  on  Negotiable  Instru- 
ments, vol.  1,  4th  ed.  §  814 ;  Eandolph  on  Commercial 
Paper,  vol.  2,  2nd  ed.  §1028;  Tourtelotte  v.  Brown, 
1  Colo.  App.  408,  29  Pac.  130. 

The  case  made  by  the  introduction  of  the  note 
endorsed  before  maturity  not  having  been  overcome 
the  court  below  was  right  in  entering  judgment  for 
appellee.  Affirmed. 
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17  28,  [No.  1943,] 
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311 234!  The  New  La  Junta  and  Lamab  Canal  Company  et 

AL.  V.  KrEYBILL  et  AL. 

1.  Evidence — Voluminout  Documents — Oral  Evidence. 

In  order  to  prove  how  much  water  had  been  contracted  and 
sold  by  certain  water  companies,  where  the  records  of  the  com- 
panies containing  copies  of  all  the  deeds  and  contracts  issued 
by  the  companies  were  before  the  court  and  the  deeds  and  con- 
tracts numbered  about  eight  hundred,  it  was  not  necessary  to 
read  all  the  deeds  and  contracts  to  get  before  the  court  their 
contents,  but  it  was  permissible  for  a  witness  who  had  examined 
the  records  of  the  company  and  computed  from  the  deeds  and 
contracts  the  amount  of  water  sold,  to  testify  orally  as  to  the  re- 
sult of  his  examination.  And  the  witness,  being  familiar  with 
the  deeds  and  contracts  issued  by  the  companies,  and  being 
shown  a  sample  of  the  contracts  and  deeds,  might  testify  that 
all  the  contracts  and  deeds  were  of  similar  import. 

2.  Same— Proof  of  Records. 

Where  two  water  companies  had  issued  about  eight  hundred 
contracts  and  deeds  for  water  which  had  been  recorded  in  the 
offices  of  the  clerks  and  recorders  of  three  counties  along  the 
line  of  the  canal,  in  order  to  prove  the  number  of  such  instru- 
ments of  record  and  the  amount  of  water  conveyed  thereby,  it 
was  not  necessary  to  introduce  certified  copies  thereof,  but  a 
witness  who  had  examined  the  records  of  the  dlfTerent  counties 
for  that  purpose  and  counted  the  number  of  instruments  on 
record  and  computed  the  amount  of  water  conveyed  thereby, 
could  testify  as  to  the  result  of  his  examination. 

3.  Evidence — Best  .and  Secondary. 

The  rule  requiring  the  best  evidence  is  not  inflexible,  but 
yields  in  certain  instances  when  the  best  evidence  cannot  be 
produced  without  inconvenience.  Where  the  evidence  desired  is 
the  result  of  voluminous  facts,  or  of  the  inspection  of  many 
books  or  papers  which  cannot  conveniently  take  place  in  court, 
secondary  evidence  is  admissible. 

4.  Water  Rights — Conveyances — Mortgages — Notice. 

Where  a  canal  company  conveyed  water  rights  by  contracts 
which  provided  that,  when  the  capacity  of  the  canal  had  been 
sold,  the  canal  and  other  properties  and  franchises  of  the  com- 
pany were  to  become  the  property  of  the  water  right  owners, 
which  contracts  and  deeds  were  recorded  in  the  counties  along 
the  line  of  the  canal,  and  lateral  ditches  were  taken  out  and 
lands  in  cultivation  along  the  entire  line  of  the  canal,  and  the 
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books  of  the  canal  company  would  have  disclosed  that  the  entire 
capacity  of  the  canal  had  been  sold,  a  mortgagee  who  took  a 
mortgage  upon  the  canal  and  property  of  the  company,  after  the 
capacity  had  been  sold,  was  charged  with  notice  that  the  capacity 
of  the  canal  had  been  sold,  and  that  the  company  had  nothing 
to  Incumber  at  the  date  of  the  mortgage. 

5.  Water  Rights— Parties. 

Where  a  canal  company  sold  water  rights  with  a  stipulation 
that  when  the  capacity  of  the  canal  was  sold,  the  ownership  of 
the  canal  and  other  property  and  franchises  of  the  company 
should  vest  in  the  water  right  owners  and  by  a  decree  of  court 
the  canal  was  conveyed  to  a  new  company  organized  by  said 
water  right  owners  for  the  purpose  of  managing  and  operating 
the  property,  and  the  directors  of  the  new  company  conspired 
and  operated  with  the  holder  of  a  mortgage  on  the  canal  system 
executed  by  the  old  company  after  it  had  sold  the  entire  capacity 
of  its  canal  to  water  rights  owners,  to  enable  said  mortgagee  to 
enforce  its  invalid  mortgage,  the  water  right  owners  were  proper 
parties  to  bring  an  action  to  cancel  said  mortgage  and  to  restrain 
said  directors  and  mortgagee  from  further  attempting  to  obtain 
payment  thereof  from  the  property  of  the  canal  system. 

6.  Water  Rights — Conveyances — Ownership  of  Canal  and   Res- 

ervoir. 
Where  a  canal  company  sold  water  rights  with  a  stipulation 
that,  when  the  capacity  of  the  ditch  was  sold,  the  title  to  the 
canal  should  pass  to  the  water  right  owners,  and  the  company 
oversold  the  capacity  of  the  canal,  the  title  to  an  undeveloped 
reservoir  connected  with  the  canal  and  constructed  by  the  canal 
company  passed  with  the  canal  to,  and  vested  in,  the  water  right 
owners. 

Error  to  the  District  Court  of  Prowers  County. 

Mr.  Charles  J.  Hughes,  Jr.,  for  plaintiffs  in 
error. 

Mr.  Charles  E.  Gast  and  Messrs.  Rogers  & 
Shafroth,  for  defendants  in  error. 

Gunter,  J. 

The  Arkansas  River  Land,  Reservoir  and  Canal 
Company,  a  corporation,  owned  and  operated  until 
April  4, 1891,  what  is  known  in  evidence  as  *  *  The  La 
Junta  and  Lamar  Canal."    This  canal,  length  113 
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miles,  is  situate  in  the  counties  or  Otero,  Bent  and 
Prowers.  The  Prince  and  King  reservoirs  are  a 
part  of  the  system,  the  Prince  reservoir  being  sim- 
ply a  wide  place  in  the  ditch.  Some  use  has  been 
made  of  this  reservoir  for  irrigation,  none  of  the 
King  reservoir.  As  early  as  1890,  water  was  turned 
into  the  King  reservoir;  it  cannot,  however,  be  util- 
ized in  its  present  condition  for  purposes  of  irriga- 
tion. Such  was  its  condition  at  the  time  of  the  insti- 
tution of  the  Hess  suit  mentioned  infra,  and  at  the 
time  of  the  institution  of  the  present  action,  its  utility 
depends  on  future  development.  This  system  was 
sold  under  judicial  process  April  4,  1891,  sheriff  *s 
deed  being  executed  January  6,  1892.  By  mesne  con- 
veyances the  system  passed  to  The  La  Junta  and  La- 
mar Canal  Company  January  19,  1892.  Prior  to  No- 
vember, 1891,  by  contracts  and  deeds,  water  rights 
had  been  sold  from  the  canal  amounting  to  977.4 
cubic  feet  of  water  per  second  time.  At  the  Novem- 
ber term,  1891,  of  the  district  court  of  Prowers  coun- 
ty a  decree  was  entered  restraining  T.  C.  Henry,  The 
Arkansas  Eiver  Land,  Reservoir  and  Canal  Company 
from  selling  further  water  rights.  This  was  upon  the 
basis  that  the  capacity  of  the  canal  having  been  over- 
sold, further  sales  therefrom  were  in  violation  of  the 
water  contracts  and  deeds.  The  new  company,  The 
La  Junta  and  Lamar  Canal  Company,  thereafter  sold 
73  additional  water  rights,  calling  for  the  delivery  of 
73  cubic  feet  of  water  per  second  of  time.  April  18, 
1893,  John  Hess,  in  his  own  behalf  and  in  behalf  of 
all  other  owners  of  water  rights  in  the  canal,  insti- 
tuted suit  in  the  district  court  of  Prowers  county 
against  The  La  Junta  and  Lamar  Canal  Company  to 
restrain  the  further  sale  of  water  rights  by  this  com- 
pany, contending  as  in  the  suit  against  its  predeces- 
sor company,  the  capacity  of  the  canal  had  been  over- 
sold, also  asking  the  appointment  of  a  receiver  and 
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for  a  specific  performance  of  the  water  contracts  and 
water  deeds  theretofore  issued.  On  that  date  an  in- 
junction order  was  issued  restraining  the  further  sale 
of  water  rights,  and  on  June  17,  1893,  a  receiver  for 
the  canal  was  appointed  to  operate  it  pending  litiga- 
tion. December  21,  1893,  on  final  hearing  the  decree 
enjoining  a  further  sale  of  water  rights  was  made  per- 
petual, a  specific  performance  of  the  water  contracts 
and  deeds  decreed  and  a  receiver  appointed  pending 
appeal.  The  rights  of  the  parties  in  the  Hess  suit 
were,  and  in  the  present  action  are,  determined  by 
the  water  contracts  and  deeds  heretofore  mentioned. 
These  instruments  provided  that  when  the  capacity 
of  the  canal  should  have  been  sold  and  two-thirds  of 
the  water  rights  so  sold  should*  have  been  paid  for 
that  the  title  to  said  canal  should  pass  to  the  owners 
and  holders  of  contracts  for  water  rights  in  accord- 
ance with  the  prescribed  plan.  Further,  that  when 
this  plan  had  been  carried  out  the  obligations  of  the 
company  in  respect  to  said  ditch,  and  keeping  the 
same  in  repair,  or  supplying  water  through  the  same, 
or  any  other  ditch,  canal  or  reservoir  connected  there- 
with, should  cease.  Further,  that  the  canal  when  de- 
livered to  the  water  right  owners  under  the  above 
plan  should  be  free  of  any  debts  against  the  same. 
The  Hess  case  was  tried  to  the  court.  In  the  decree 
appears  inter  alia,  **And  the  court  being  now  fully 
advised  in  the  premises,  doth  find,  that  the  capacity 
of  the  defendant's  canal  has  been  oversold,  and  that 
the  plaintiff  and  the  other  holders  of  water  deeds  to  be 
satisfied  from  the  said  canal  and  its  reservoirs  are 
entitled  to  a  specific  performance  of  the  contract  con- 
tained in  their  said  deeds,  and  that  they  are  equitably 
entitled  to  own  and  manage  the  said  property. 

It  is  therefore  ordered,  adjudged  and  decreed 
that  the  defendant  company,  by  its  proper  officers, 
execute  and  deliver  a  proper  deed  of  conveyance  of 
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the  said  canal  and  its  reservoirs,  together  with  its 
property  rights,  priorities  and  franchises  held  in  con- 
nection therewith,  to  snch  new  corporation  as  the 
plaintiff  and  other  holders  of  water  rights  in  the  said 
canal  may  organize  for  the  purpose  of  operating  and 
managing  the  said  property;  and  in  default  of  the 
defendant  company  so  doing,  let  the  clerk  of  this 
court  execute  such  conveyance. ' ' 

This  decree  was  reviewed  in  The  La  Junta  and 
Lamar  Canal  Company  v.  Hess^  6  Colo.  App.  497; 
was  modified  merely  as  to  the  manner  of  transferring 
the  canal  and  reservoirs,  in  all  other  particulars  it 
was  a£Srmed.  An  examination  of  the  abstract  and 
briefs  in  the  case  is  convincing  that  this  court  held 
therein  that  the  Prince  and  King  reservoirs  passed 
with  the  system  to  water  right  holders  as  the  capacity 
of  the  canal  had  been  oversold.  In  its  opinion  the 
court  said:  '*The  naked  question  in  this  case  is 
whether  the  grantees  are  entitled  to  be  treated  as  the 
owners  of  the  property  and  have  a  right  to  insist  on 
the  formation  of  a  new  company  according  to  the 
scheme  outlined  in  their  deed  and  to  delivery  of  stock 
according  to  the  terms  of  their  contract.  We  conclude 
this  time  has  arrived.''  In  obedience  to  the  remitti- 
tur in  this  case  the  district  court  of  Prowers  county, 
June,  1896,  entered  an  amended  decree  in  which  ap- 
pears inter  alia  the  following :  *  *  The  court  doth  find 
that  at  the  time  of  the  institution  of  this  suit,  the  ca- 
pacity of  the  defendant's  canal  to  furnish  water  had 
been  and  now  is  oversold,  and  that  the  plaintiff  and 
the  other  holders  of  water  deeds  to  be  satisfied  from 
the  said  canal  and  its  reservoirs  are  entitled  to  a  spe- 
cific performance  of  the  contract  contained  in  their 
said  deeds,  and  that  they  are  equitably  entitled  to 
own  and  manage  the  said  canal  and  reservoirs,  to- 
gether with  all  the  property  rights,  priorities  and 
franchises  held  in  connection  therewith. ' ' 
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To  effectuate  this  amended  decree  and  to  provide 
for  a  conveyance  in  pursuance  thereof  of  the  canal 
and  reservoirs  a  corporation  was  formed  June  3, 
1896,  entitled,  *' The  New  La  Junta  and  Lamar  Canal 
Company.'*  Among  its  five  incorporators  and  di- 
rectors were,  and  continued  to  be  until  the  date  of  the 
institution  of  the  present  suit,  George  E.  Ross-Lewin* 
cashier  of  defendant  bank,  Keely,  assistant  cashier, 
and  Patterson,  receiver  of  The  Colorado  Securities 
Company.  The  La  Junta  and  Lamar  canal  and  ad- 
junct reservoirs  were  conveyed  to  the  new  company, 
and  the  receiver,  in  pursuance  of  an  order  of  court 
delivered  over  the  canal  to  the  new  company.  June 
15,  1893,  after  notice  had  been  given  by  plaintiff  in 
the  Hess  suit,  supra,  that  on  June  17,  1893,  an  appli- 
cation would  be  made  for  the  appointment  of  a  re- 
ceiver for  the  canal  pending  litigation.  The  La  Junta 
and  Lamar  Canal  Company,  by  its  board  of  directors 
passed  the  following  resolution: 

*  *  Whereas,  The  La  Junta  and  Lamar  Canal  Com- 
pany is  justly  indebted  to  The  Colorado  Securities 
Company  in  the  sum  of  $28,769.17  for  moneys  ad- 
vanced by  the  said  The  Colorado  Securities  Company 
to  this  company,  and  paid  out  for  its  use,  and  the  said 
The  Colorado  Securities  Company  having  requested 
this  company  to  better  secure  the  payment  of  the 
same,  Therefore,  Be  It  Resolved,  That  the  vice-presi- 
dent be  authorized  to  execute  a  note  to  said  The 
Colorado  Securities  Company,  for  said  sum  payable 
in  thirty  days  from  date,  and  that  the  vice-president 
and  the  secretary  be  authorized  to  execute  a  trust 
deed  upon  all  of  the  company's  reservoirs  and  canal 
to  secure  the  same. ' ' 

A  note  and  trust  deed  were  executed  pursuant  to 
such  resolution.  After  maturity  of  the  note  it  was 
transferred  to  The  First  National  Bank  of  Denver, 
one  of  the  plaintiffs  in  error.    The  present  suit  was 


32        New  La  Junta  &  L.  C.  Co.  v.  Kreybill.    [  17  C.  A. 

instituted  December  21,  1896,  to  remove  the  lien  of 
this  trust  deed  as  to  the  canal  and  reservoirs  consti- 
tuting the  La  Junta  and  Lamar  canal  system.  Trial 
was  had  to  the  court  and  decree  rendered  July  2, 
1897,  in  which  appears  inter  alia : 

'*That  prior  to  the  fourth  day  of  April,  1891,  the 
said  La  Junta  and  Lamar  Canal,  together  with  its 
laterals,  reservoir  sites,  known  as  the  King  and 
Prince  reservoirs,  and  other  property,  was  in  control 
of  and  operated  by  The  Arkansas  River  Land,  Res- 
ervoir and  Canal  Company,  subject  to  the  water  deeds 
and  contracts  then  issued,  to  be  satisfied  therefrom, 
each  right  representing  1.44  cubic  feet  of  water  per 
second  of  time,  flowing  under  a  weir ;  that  on  or  about 
the  said  fourth  day  of  April,  1891,  said  property  was 
sold,  under  judicial  process,  for  the  purpose  of  sat- 
isfying a  certain  indebtedness  of  the  said  The  Ar- 
kansas River  Land,  Reservoir  and  Canal  Company, 
and  by  certain  mesne  conveyances  became  and  was 
vested  in  The  La  Junta  and  Lamar  Canal  Company ; 
and  that  thereafter  the  said  La  Junta  and  Lamar 
Canal  Company  sold  additional  water  rights  there- 
from. 

*'And  the  court  further  finds  that  at  the  time  of 
the  sale  of  said  property,  on  or  about  April  4,  1891, 
said  company,  The  Arkansas  River,  Land,  Reservoir 
and  Canal  Company,  had  sold  and  had  outstanding 
and  in  force  a  number  of  water  rights  evidenced  by 
water  contracts  and  water  deeds  more  than  equal  to 
the  estimated  full  capacity  of  said  ditch  to  furnish 
water,  and  that  at  the  time  of  the  execution  of  the 
note  and  mortgage  set  forth  in  the  complaint  of  The 
La  Junta  and  Lamar  Canal  Company,  the  capacity 
of  the  said  canal  to  furnish  water,  including  the  res- 
ervoirs as  then  developed,  had  been  oversold. 

'*  And  the  court  further  finds,  that  under  the  con- 
ditions as  set  forth  in  said  contracts  and  deeds,  the 
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owners  of  said  water  rights  were  then  entitled  to  have 
conveyed  to  them,  and  were  the  owners,  equitably,  of 
the  said  canal,  together  with  its  rights  of  priorities, 
and  said  reservoirs,  and  the  priorities  of  water  there- 
to belonging,  and  that  at  the  time  of  the  execution 
of  the  trust  deed  and  note  in  controversy,  the  said 
La  Junta  and  Lamar  Canal  Company  was  without 
title,  equity  or  interest  in  and  to  either  the  said  canal 
or  said  reservoirs  or  their  rights  of  priority  to  the 
use  of  water  which  could  be  the  subject  of  a  mort- 
gage. That  the  defendants,  George  E.  Eoss-Lewin, 
A.  E.  Reynolds,  Alfred  E.  Bent,  Thomas  Keely  and 
Frank  G.  Patterson  constitute  the  board  of  directors 
of  The  New  La  Junta  and  Lamar  Canal  Company; 
that  The  First  National  Bank  of  Denver  is  a  corpora- 
tion •  *  *  and  holds  the  note  secured  by  the  trust 
deed  executed  by  The  La  Junta  and  Lamar  Canal 
Company  upon  the  said  ditch  and  reservoirs  *  •  • 
as  collateral  to  secure  to  it  payment  of  a  certain  in- 
debtedness of  The  Colorado  Securities  Company,  said 
note  coming  into  possession  of  and  being  assigned  to 
said  bank  after  its  maturity ;  that  as  directors  of  The 
New  La  Junta  and  Lamar  Canal  Company  they  were 
given  possession  of  said  canal  property  by  an  order 
of  this  court  made  and  entered  in  the  suit  of  John 
Hess  and  others  v.  The  La  Junta  and  Lamar  Canal 
Company,  and  they  have  operated  with  the  said  The 
First  National  Bank  of  Denver  to  aid  and  enable  it 
to  collect  said  note  or  to  make  it  a  charge  upon  the 
said  La  Junta  and  Lamar  canal  and  its  reservoirs 
and  water  rights  thereto  appertaining,  and  by  means 
of  said  trust  deed  to  cloud  the  title  of  said  canal  prop- 
erty. 

**  Wherefore  it  is  ordered  *  *  •  that  said  note 
and  trust  deed  *  *  *  be  and  the  same  in  so  far  as 
it  purports  to  be  a  lien  against  the  said  canal  prop- 
erty, including  its  reservoirs,  and  against  the  owners 
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of  water  rights  issuing  therefrom^  be  and  the  same 
is  hereby  declared  to  be  held  null  and  void  and  in- 
operative,  and  that  the  same  be  cancelled  as  a  cloud 
upon  the  title  of  said  property  as  against  the  in- 
terest of  these  plaintiffs  and  those  similarly  situ- 
ated/^ 

The  decree  further  enjoins  the  above  directors 
and  said  bank  from  attempting  in  any  manner  to  ob- 
tain payment  from  the  said  property  or  any  part 
thereof  by  said  pretended  trust  deed. 

Defendants  in  error  adduced  oral  and  written 
evidence  in  support  of  the  issues  tendered  by  the 
pleadings.  The  only  testimony  tendered  in  behalf  of 
plaintiffs  in  error  was  the  above  resolution  of  the 
board  of  directors,  also  one  of  date  April  5,  1892. 

To  review  last  mentioned  decree  plaintiffs  in 
error  are  here  assigning  seventy-three  errors.  These 
go: 

First — To  the  admission  of  evidence. 

Second — That  defendants  in  error  are  without 
capacity  to  maintain  this  action. 

Third— That  June  15,  1893,  the  water  right 
holders  were  not  the  owners  of  the  King  reservoir, 
that  on  such  date  it  was  owned  by  The  La  Junta  and 
Lamar  Canal  Company,  therefore,  subject  to  the  trust 
deed  in  question. 

1.  For  the  purpose  of  showing  defendants  in 
error  to  be  the  holders  of  water  rights  in  the  said 
canal  and  the  number  of  water  rights  sold  therefrom, 
certain  deeds  and  contracts  were  produced  and  the 
books  of  The  Arkansas  Eiver  Land,  Reservoir  and 
Canal  Company.  Also  books  of  The  La  Junta  and 
Lamar  Canal  Company.  These  deeds  were  one  from 
The  La  Junta  and  Lamar  Canal  Company  to  Gallady, 
dated  August  23,  1892,  recorded  in  the  office  of  the 
recorder  of  Bent  county  September  13,  1892.  This 
with  the  consent  of  grantor  therein  assigned  to  ap- 
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pellee  Hasty  July  10, 1893.  The  water  right  accord- 
ing to  the  terms  of  the  deed  was  to  be  applied  to  land 
situate  in  Bent  county.  Deed  from  The  Arkansas 
Eiver  Land,  Reservoir  and  Canal  Company  convey- 
ing forty  water  rights  in  above  canal,  dated  November 
23,  1889,  recorded  in  the  oflSce  of  the  recorder  of 
Prowers  county  November  29,  1889.  The  deed  pro- 
vided that  the  land  upon  which  the  water  rights  were 
to  be  applied  was  in  Prowers  county.  Also  mesne 
conveyances  whereby  certain  parts  of  the  lands 
embraced  within  the  original  deed  and  one  water 
right  were  conveyed  to  appellee  Cooper.  Receiver 
Burke  then  produced  the  records  of  The  Arkansas 
Biver  Land,  Reservoir  and  Canal  Company  and 
the  records  of  The  La  Junta  and  Lamar  Canal 
Company  containing  copies  of  all  water  contracts 
and  water  deeds  issued  by  the  two  companies. 
It  appeared  that  about  800  deeds  and  contracts 
had  been  issued  conveying  the  right  to  1,050.4 
cubic  feet  of  water  per  second.  The  witness  having 
stated  that  he  had  made  the  computation  from  the 
company's  records  was  asked  as  to  the  aggregate 
number  of  contracts  and  deeds  and  the  aggregate 
number  of  cubic  feet  of  water  sold  in  the  canal  prior 
to  April  18,  1893;  also  the  number  of  feet  sold  by 
The  Arkansas  River  Land,  Reservoir  and  Canal 
Company.  The  witness,  who  showed  himself  fa- 
milar  with  the  deeds  and  contracts  issued  by  The 
Arkansas  River  Land,  Reservoir  and  Canal  Com- 
pany, was  handed  a  sample  of  the  contracts  and 
deeds  and  was  asked  as  to  whether  all  the  contracts 
and  deeds  were  of  similar  import  and  terms.  It 
was  not  necessary  to  read  the  eight  hundred  deeds 
and  contracts  to  get  before  the  court  their  contents 
and  the  aggregate  number  of  water  rights  sold, 
it  was  permissible  saving  of  time  for  the  witness  to 
state  the  general  result  of  his  examination  of  these 
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contracts  and  deeds,  copies  of  which  were  before 
the  court  in  the  books  of  the  companies.  Oral  evi- 
dence thus  received  of  the  contents  of  these  instru- 
ments is  assigned  as  error.  Elliott's  General  Prac- 
tice, vol.  1,  §404,  in  discussing  exceptions  to  the 
rule  forbidding  secondary  evidence  says:  *' Where 
*  •  •  documents  are  very  voluminous  and  all 
that  is  essential  is  a  summary  or  calculation,  a  quali- 
fied witness  may  make  it  and  give  parol  evidence 
thereof. ' ' 

**When  it  is  necessary  to  prove  the  results  of 
voluminous  facts,  or  of  the  examination  of  many 
books  and  papers  and  the  examination  cannot  con- 
veniently be  made  in  court,  the  results  ma}^  be  proved 
by  the  person  who  made  the  examination. ' ' — Burton 
V.  Driggs,  20  Wallace  125;  Myer  v.  Sefton  et  aL,  2 
Starky  274 ;  Greenleaf ,  14  ed.,  §  563,  h. 

Further,  the  copies  of  the  deeds  and  contracts 
were  there  before  plaintiffs  in  error  with  full  op- 
opportunity  to  examine  and  discover  any  error  in 
the  statement  made  by  the  witness  and  test  the 
correctness  of  his  statement  upon  cross-examination. 
— Culver,  administratrix,  v.  Marks,  122  Ind.  554. 

The  Arkansas  River  Land,  Reservoir  and  Canal 
Company  and  The  La  Junta  and  Lamar  Canal  Com- 
pany had  issued  about  eight  hundred  water  deeds 
and  contracts.  Witness  Kreybill  testified  to  his 
having  examined  the  records  in  the  office  of  the  re- 
spective recorders  of  Otero,  Bent  and  Prowers  coun- 
ties to  ascertain  the  number  of  such  instruments  of 
record  and  the  number  of  cubic  feet  of  water  con- 
veyed thereby.  The  purpose  of  his  examination  was 
to  show  that  a  large  part  of  these  contracts  and  deeds 
were  at  the  time  of  the  execution  of  the  trust  deed 
of  record  in  the  several  counties.  He  was  then  asked 
to  state  the  number  of  these  water  deeds  and  water 
contracts  of  record  in  the  counties.    His  answer  dis- 
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closed  deeds  and  contracts  calling  for  the  delivery 
of  1,010  cnbic  feet  of  water  per  second  of  time«  Er- 
ror is  assigned  in  permitting  this  question.  To  have 
proven  the  recording  of  each  of  the  eight  hundred 
instruments  by  the  production  and  examination  in 
open  court  of  the  eight  hundred  certified  copies 
would  have  consumed  much  time,  it  could  not  con- 
veniently have  been  done.  The  rule  requiring  the 
best  evidence  is  not  inflexible,  it  yields  in  certain 
instances  when  the  best  evidence  can  not  be  adduced 
without  inconvenience.  Where  the  evidence  desired 
is  the  result  of  voluminous  facts,  or  of  the  inspection 
of  many  books  and  papers,  which  cannot  conven- 
iently take  place  in  court,  or  inscriptions  upon  mon- 
uments, secondary  evidence  is  admissible,  and  are 
examples  of  the  relaxation  of  the  general  rule. — 
Greenleaf ,  vol.  1,  §  563,  h,  and  authorities  cited  supra. 

Further,  its  admission  worked  no  prejudice; 
it  was  introduced  for  the  purpose  of  showing  that 
the  bank  in  taking  its  trust  deed  did  so  with  notice 
of  the  outstanding  water  contracts  and  deeds.  With 
such  notice  it  is  charged  other  than  by  recording  of 
all  of  such  contracts  and  deeds. 

''Knowledge  of  such  facts  as  ought  to  put  a 
prudent  man  upon  inquiry  as  to  the  title  charges  a 
subsequent  purchaser  with  notice  of  all  facts  per- 
taining thereto  which  diligent  inquiry  and  investi- 
gation would  have  led  him.'' — Jerome  v.  Carbonate 
Bank  of  Colorado,  22  Colo.  37. 

In  applying  this  doctrine  and  charging  a  pur- 
chaser of  an  irrigating  canal  with  notice  of  certain 
easements  previously  granted  in  the  canal  the  su- 
preme court  in  Grand  Valley  Irrigation  Company 
V.  Lesher,  28  Colo.  273,  65  Pac.  44,  says : 

''Added  to  the  notice  just  given  there  was  a 
physical  evidence  conveyed  by  the  cultivated  land, 


38      New  La  J  unta  &  L.  C.  Co.  v.*  Kre ybill.      [  17  C.  A. 

the  lateral  ditches  and  the  h^adgates  all  along  the 
line  of  the  ditch/' 

In  McClure  v.  Keen,  25  Colo.  284,  it  was  urged 
that  the  purchaser  of  an  irrigation  canal  under  a 
trust  deed  took  the  same  without  notice  of  Koen's 
rights  in  the  ditch.  Koen's  rights  had  been  used 
in  irrigating  certain  lands.    The  court  said : 

'*If  we  presume  in  the  absence  of  any  showing 
that  the  trustee  acquired  title  without  actual  notice 
the  open  and  notorious  possession  of  plaintiff  at 
the  time  was  sufficient  to  put  him  upon  inquiry  and 
constituted  constructive  notice.'* 

In  this  case  The  La  Junta  and  Lamar  Canal 
Company  gave  the  trust  deed  in  question;  it  was 
upon  the  entire  system,  running  through  the  coun- 
ties of  Otero,  Bent,  Prowers  and  Kiowa.  An  exami- 
nation of  the  records  of  all  such  counties  was  nec- 
essary to  take  the  trust  deed  advisedly.  Such  ex- 
amination would  have  disclosed  water  deeds  and 
water  contracts  of  record  made  both  by  the  original 
company  and  The  La  Junta  and  Lamar  Canal  Com- 
pany. The  diligent  inquirer  would  have  been  ad- 
vised of  the  plan  upon  which  both  companies  ope- 
rated ;  he  would  have  been  advised  that  the  purchaser 
of  water  rights,  under  certain  conditions,  was  to  be- 
come the  owner  of  the  canal,  and  of  its  adjunct  res- 
ervoirs. The  physical  evidence  conveyed  by  113 
miles  of  ditch,  lateral  ditches  and  cultivated  land 
would  have  suggested  to  the  prudent  man  to  ascer- 
tain whether  the  capacity  of  the  canal  had  been  sold. 
A  ready  and  convenient  means  of  such  information 
was  the  books  of  The  La  Junta  and  Lamar  Canal 
Company  and  of  The  Arkansas  River  Land,  Reser- 
voir and  Canal  Company.  Thereby  he  would  have 
been  advised  that  the  capacity  of  the  system  had 
been  sold  prior  to  April  13,  1893,  and  that  under 
the  conditions  of  the  deeds  and  contracts  measuring 
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the  rights  of  the  parties  The  La  Junta  and  Lamar 
Canal  Company  had  parted  with  all  interest  in  this 
system  and  had  nothing  to  encumber  June  15,  1893. 
By  such  facts  The  Colorado  Securities  Company 
was  put  upon  inquiry  and  charged  with  consequent 
notice  that  the  capacity  of  this  canal  had  been  over- 
sold and  the  grantor  in  this  trust  deed  had  nothing 
to  encumber  in  such  canal  system  at  the  date  of  the 
execution  of  the  trust  deed  in  question. 

2.  Defendants  in  error  and  those  for  whom 
they  sue  as  the  holders  of  water  contracts  and  deeds 
and  the  equitable  owners  of  the  canal  and  reservoirs 
have  a  direct  and  immediate  interest  in  securing  the 
relief  sought  by  cancellation  of  the  trust  deed  in 
question.  The  trial  court  has  found  that  the  directors 
of  The  New  La  Junta  and  Lamar  Canal  Company 
**Have  operated  with  The  First  National  Bank  of 
Denver  to  aid  and  enable  it  to  collect  said  note,  or 
to  make  it  a  charge  upon  the  said  The  La  Junta  and 
Lamar  Canal,  its  reservoirs  and  water  rights  there- 
to appertaining,  and  by  means  of  said  trust  deed  to 
cloud  the  title  of  said  canal  property. ' '  There  were 
no  stockholders  other  than  these  hostile  directors. 
Relief  could  be  had  only  through  action  by  the  water 
right  holders.  Henry  v.  Travelers  Ins.  Co.,  16  Colo. 
186,  sustains  the  right  of  defendants  in  error  in  their 
own  behalf,  and  in  behalf  of  others  similary  situated 
to  institute  this  action ;  therein  the  court  says :  . 

*  ^  The  ditch  company,  being  a  party  to  the  action, 
might  ordinarily  be  depended  upon  to  defend  against 
an  attempt  to  obtain  judgment  against  it  and  against 
its  property  to  the  amount  of  $90,000.00  in  excess  of 
all  just  demands,  and  on  account  of  claims  and  liens 
which  had  already  been  paid  and  discharged.  But 
the  petition  shows  that  the  parties  seeking  to  obtain 
such  judgment  had  fraudulently  obtained  control  of 
the  ditch  company,  its  officers,  agents  and  attorneys, 
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so  that  it  would  neither  make  nor  undertake  to  make 
such  defense.  Under  such  circumstances,  it  is  plain 
that  the  petitioner,  Henry,  being  the  owner  and 
holder  of  $10,000.00  of  the  bonds  sought  to  be  fore- 
closed, and  also  being  the  owner  of  a  majority  of 
the  stock  of  the  ditch  company,  and  so  an  equitable 
owner  of  the  larger  part  of  the  property  which  plain- 
tiff was  thus  seeking  to  subject  to  false  and  f raudu- 
lent  claims,  liens  a^d  judgments,  had  a  direct  and 
immediate  interest  in  the  matter  in  litigation,  and 
that  he  must  be  directly  affected  by  the  legal  opera- 
tion of  the  judgment  sought  to  be  obtained  *  *  * 
Hence    *    *    *    he  was  entitled  to  intervene.^* 

3.  The  Hess  suit,  supra,  was  instituted  April 
18,  1893,  tried  November  24,  1893,  decree  handed 
down  therein  December  21,  1893.  The  court  therein 
found,  ^'That  the  capacity  of  the  defendant's  canal 
had  been  oversold,''  and  decreed,  **That  the  defend- 
ant company,  by  its  proper  officers,  execute  and  de- 
liver a  proper  deed  of  conveyance  of  the  said  canal 
and  its  reservoirs."  Appellant  therein  assigns  er- 
ror in  the  decree  ordering  transfer  of  the  reservoirs 
and  in  its  brief  says:  **What  right  had  the  court 
below  to  decree  that  we  should  convey  this  unde- 
veloped reservoir,  the  King  reservoir?"  The  decree 
of  the  lower  court,  as  hereinbefore  stated,  was  af- 
firmed in  decreeing  that  the  reservoirs  passed  to  the 
grantees  under  the  contracts  and  water  deeds.  The 
present  suit  was  instituted  December  21,  1896 ;  tried 
July  1, 1897,  and  decree  rendered  July  2, 1897.  The 
evidence  showing  no  change  of  conditions  between 
April  18,  1893,  and  December  21,  1896,  so  far  as  the 
question  of  the  King  reservoir  is  involved,  the  find- 
ing of  fact  herein  in  the  court  below  was,  **That 
•  •  •  on  or  about  April  4, 1891,  the  said  company. 
The  Arkansas  River  Land,  Reservoir  and  Canal 
Company  had  sold  and  had  outstanding  and  in  force 
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a  number  of  water  rights,  evidenced  by  water  con- 
tracts and  water  deeds  more  than  equal  to  the  esti- 
mated full  capacity  of  said  ditch  to  furnish  water, 
and  that  at  the  time  of  the  execution  of  the  note  and 
mortgage  set  forth  in  the  complaint  of  The  La  Jupta 
and  Lamar  Canal  Company,  the  capacity  of  the  said 
canal  to  furnish  water,  including  the  reservoirs  as 
then  developed,  had  been  oversold. ' '  There  was  evi- 
dence to  support  such  finding  of  fact  by  it  we  are 
concluded.  Li  the  Hess  case  the  court  declared  the 
law  as  to  the  same  deeds  and  contracts  and  as  to 
the  same  finding  of  fact  as  exists  in  this  case  and 
in  so  declaring  held  that  under  such  conditions  the 
King  reservoir  passed  with  the  ditch  to  those  hold- 
ing water  rights.  Following  the  law  so  announced 
we  hold  here  that  on  June  15,  1893,  the  King  reser- 
voir was  equitably  owned  by  the  holders  of  water 
rights  and  that  The  La  Junta  and  Lamar  Canal 
Company  had  no  interest  therein  at  the  date  of  the 
trust  deed  in  question.  As  The  La  Junta  and  La- 
mar Canal  Company  had  no  interest  in  the  La 
Jimta  and  Lamar  canal  and  its  adjunct  reservoirs 
at  the  time  of  the  institution  of  this  suit,  as  the  ap- 
pellees, and  those  for  whom  they  sued  were  at  such 
time  the  owners  of  such  irrigation  sy;stem,  the  judg- 
ment of  the  lower  court  was  right  in  decreeing  at 
their  instance  the  cancellation  of  the  trust  deed  which 
clouded  their  title  to  such  irrigation  system. 
Let  the  judgment  below  be  affirmed. 

Afjfirmed. 

[No.  2054.] 

Fabrer  v.  Caster. 

1.    Evidence— Correspondence. 

In  an  action  upon  a  contract  for  the  sale  of  cattle  where  de- 
fendant denied  the  execution  of  the  contract  and  also  the  owner* 
ship  of  the  cattle,  letters  of  a  correspondence  between  defendant 
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and  plaintiff  relative  to  the  place  of  delivery  of  the  cattle  In 
which  defendant  proposed  a  different  place  than  the  one  named 
In  the  contract,  were  admlaslble  in  evidence  to  show  the  recog- 
nized relations  existing  between  the  parties  at  the  time  thTey 
were  written. 

2.  8ame. 

Where  the  letters  of  a  correspondence  between  plaintiff  and 
defendant  were  introduced  in  evidence  to  show  that  defendant 
recognized  his  liability  under  a  contract,  all  the  letters  of  the 
correspondence,  including  those  written  by  plaintiff  as  well  as 
those  written  by  defendant,  were  admissible. 

3.  Pleading — Evidence — Damages. 

In  an  action  for  damages  for  the  failure  of  defendant  to  de- 
liver cattle  according  to  his  contract  of  sale,  a  complaint  which 
set  forth  in  a  general  way  the  expense  and  loss  to  plaintiff,  might 
have  been  required  to  be  made  more  specific  upon  motion,  but, 
in  the  absence  of  such  motion,  evidence  that  plaintiff  had  paid 
out  money  for  pasture  on  which  to  put  the  cattle  when  gathered 
and  employed  men  to  assist  in  searching  the  range  for  them, 
and  that  such  expense  was  incurred  by  agreement  with  defend- 
ant's agent  who  represented  defendant  in  the  sale,  was  admis- 
sible. 

4.  Principal  and  Agent — Contracts — Estoppel. 

Where  plaintiff  entered  into  a  written  contract  with  an 
agent  of  defendant  for  the  purchase  of  cattle,  and  defendant  re- 
ceived a  copy  of  the  contract  in  which  the  agent  described  him- 
self as  the  agent  of  defendant,  and  also  received  an  advance  pay- 
ment on  the  cattle,  which  he  retained,  and  afterwards  accepted 
payment  for  some  of  the  cattle  delivered  under  the  contract,  de- 
fendant is  estopped  to  deny  that  the  person  assuming  to  act  as 
his  agent  was  authorized  to  do  so. 

5.  Same — Disclaimer  of  Ownership. 

Where  plaintiff  purchased  cattle  from  an  agent  of  defendant 
as  belonging  to  defendant,  and  defendant  accepted  and  retained 
money  that  was  paid  as  part  of  the  purchase  price  he  cannot 
evade  liability  on  his  contract  for  a  failure  to  deliver  the  cattle  as 
agreed,  by  disclaiming  ownership  of  the  cattle. 

Appeal  from  the  District  Court  of  Pueblo  County, 
Messrs.  Arrington  &  McAliney,  for  appellant. 

Mr.  Thomas  H.  Devine  and  Mr.  Henry  F.  May, 
for  appellee. 

Thomson,  J. 
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This  suit  was  brought  by  the  appellee  to  recover 
damages  for  a  breach,  by  the  appellant  of  the  the  fol- 
lowing contract : 

**Moab,  Utah,  4-3,  '97. 

^ '  Tom  Farrer,  by  Amasa  Larsen,  his  agent,  has 
this  day  sold  to  G.  M.  Caster  all  his  herd  of  cattle 
now  being  kept  by  Amasa  and  Thos.  Larsen,  allow- 
ing to  the  purchaser  a  cut  of  one-half  of  the  yearling 
heifers  and  another  cut  of  15  from  the  remainder. 
The  entire  herd  consists  of  about  200  head  of  cattle 
branded  21 — .  The  cattle  are  all  native  Utah  cattle, 
and  before  making  any  cut  the  purchaser  may  re- 
ject any  cripple,  sick,  deformed  or  lump- jawed  cat- 
tle. The  price  to  be  paid  for  the  cattle  is  $15  per 
head  for  all  that  are  12  months  old  or  more  at  the 
time  of  delivery.  Those  under  12  months  old  at  that 
time  shall  go  with  the  calves  and  not  be  counted. 
The  seller  agrees  to  deliver  the  cattle  in  good  condi- 
tion at  Thompson  Springs,  Utah,  at  any  time  be- 
tween the  20th  and  25th  day  of  September,  1897. 
Beceived  $400  in  advance,  the  balance  to  be  paid  when 
the  cattle  are  delivered. 

''Amasa  Larsen,  Agi 
''G.  M.  Caster. 

'*It  is  understood  that  all  calves  of  the  cows 
belonging  in  the  cattle  sold  by  Tom  Farrer  to  G.  M. 
Caster  shall  go  with  the  cows. 

''Amasa  Larsen. '^ 

The  complaint  set  forth  the  contract,  and  alleged 
that  at  the  time  of  its  execution  Amasa  Larsen  was 
the  agent  of  the  defendant,  with  authority  to  exe- 
cute it  for  him ;  that  the  defendant  refused  to  deliver 
the  cattle  as  required  by  his  agreement,  and  that  the 
plaintiff  was  otherwise  damaged.  The  answer  de- 
nied the  execution  of  the  contract,  and  averred  that 
one  Mathias  Hartman,  and  not  the  defendant,  was 
the  owner  of  the  cattle;  that  the  cattle  were  in  Lar- 
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sen's  possession  under  a  lease  from  Harttnan;  that 
Larsen  was  not  the  defendant's  agent,  and  had  no 
authority  to  act  for  him;  that  at  the  time  the  con- 
tract was  made,  the  plaintiff  knew  that  Larsen  was 
not  the  defendant's  agent,  and  knew  that  Hartman 
was  the  owner  of  the  cattle,  and  that  the  defendant 
sent  the  $400,  which  he  admitted  he  received  from 
the  plaintiff,  to  Hartman. 

About  the  20th  day  of  May,  1897,  the  plaintiff 
received  from  Larsen  seven  cattle  belonging  to  the 
herd  he  had  purchased,  and  paid  for  them  by  a  check 
for  $105,  payable  to  the  order  of  the  defendant.  In 
June  following,  he  received  two  more  cattle  from  the 
same  herd,  and  paid  for  them  by  a  check  for  $30,  pay- 
able to  the  order  of  the  defendant.  The  cashier  of 
the  Wells,  Fargo  &  Co.  bank,  at  Salt  Lake  City, 
Utah,  testified  that  the  defendant  was  a  regular  de- 
positor in  that  bank,  and  had  an  account  there  dur- 
ing April,  May  and  June,  1897,  and  that  he  deposited 
the  check  for  $400,  and  the  one  for  $105  to  his  own 
credit  in  that  bank.  The  check  for  $30  appears,  from 
the  endorsement  upon  it,  to  have  been  deposited  in 
the  same  bank.  The  defendant  testified  that  he  placed 
the  proceeds  of  the  $400  check  to  the  credit  of  Hart- 
man, but  the  books  of  the  bank  contradicted  him.  Be- 
yond admitting  that  he  received  the  other  two  checks, 
he  said  nothing  about  them.  Some  correspondence 
between  the  plaintiff  and  the  defendant,  relating  to 
the  cattle,  was  in  evidence.  It  consisted  of  a  letter 
from  Farrer  to  Caster,  dated  October  1,  1897;  an 
answer  by  Caster  to  that  letter ;  a  further  letter  from 
Farrer  to  Caster,  dated  September  24,  1897,  and 
Caster's  reply,  dated  the  next  day.  The  implied  as- 
sumption of  this  entire  correspondence  is  that  the 
contract  was  the  contract  of  the  defendant,  and  not 
that  of  some  one  else.  The  introduction  of  the  cor- 
respondence was  resisted  on  the  ground,  applied  to 


Jan./02.]  Fabreb  v.  Casteb.  45 

the  whole^  that  the  letters  contained  propositions 
looking  to  a  compromise ;  and  on  the  ground,  applied 
to  the  last  letter  of  the  plaintiff,  that  it  was  merely 
a  declaration  of  the  plaintiff  himself,  and  therefore 
not  binding  upon  the  defendant  We  find  nothing  in 
the  letters  resembling  an  offer  of  compromise.  As 
to  the  original  contract,  and  the  obligations  of  the 
parties  under  it,  the  letters  contained  nothing  to  in- 
dicate that  there  was  any  dispute  or  difference  of 
opinion  between  the  parties.  The  correspondence 
related  to  the  place  of  delivery  of  the  cattle, — ^Farrer 
proposing  Seven  Mile,  instead  of  Thompson  Springs, 
the  place  named  in  the  contract, — and  some  minor 
matters  in  relation  to  delivery  and  settlement  for 
cattle  not  delivered.  So  far  as  the  contract  itself 
and  the  rights  of  the  parties  under  it  were  concerned, 
the  letters  showed  no  disagreement  nor  anything 
which  could  be  the  subject  of  compromise.  They 
were  offered  merely  to  show  the  recognized  relations 
existing  between  the  parties  at  the  time  they  were 
written,  and  they  are  couched  in  language  too  vague 
and  indefinite  to  be  evidence  of  anything  else  with- 
out further  explanation.  For  the  purpose  for  which 
they  were  offered  they  were  properly  admitted.  The 
last  letter  of  the  plaintiff  was  admissible  as  part  of 
the  correspondence.  A  correspondence,  like  a  con- 
versation, consists  of  what  both  parties  said  in  re- 
lation to  the  subject-matter.  It  is  an  entirety,  and 
can  be  best  understood  by  knowing  it  all. 

The  plaintiff  testified  that  to  facilitate  the  de- 
livery of  the  cattle,  he  laid  out  money  for  pasture  on 
which  to  put  them  as  they  were  gathered,  and  em- 
ployed men  to  assist  in  searching  the  range  for  them. 
He  also  stated  that  he  incurred  the  expense  of  pas- 
ture and  men — giving  the  amount — ^by  agreement 
with  Mr.  Larsen,  to  whom  he  had  been  referred  in 
the  matter  by  the  defendant;  and  that  after  he  had 
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bought  the  pasture  and  started  the  men  out  upon  the 
range,  the  defendant  and  Mr.  Larsen  refused  to  abide 
by  the  agreement  The  defendant  objected  to  the 
evidence  of  the  agreement  and  the  expense,  for  the 
reason  that  no  special  damages  were  pleaded.  The 
complaint  set  forth,  in  a  general  way,  the  expense 
and  loss  to  which  the  plaintiff  testified.  We  think  a 
motion  to  make  the  allegation  more  specific  would 
have  been  sustained.  But  there  was  no  such  motion. 
The  averment  as  it  stood,  was  sufficient  to  let  in  the 
proof;  and  the  testimony,  being  relevant  and  ma- 
terial, was  properly  admitted. 

We  do  not  think  the  defendant  made  his  denial 
of  Mr.  Larsen 's  agency  good.  We  do  not  see  how 
he  can  escape  from  the  facts.  He  received  a  copy  of 
the  contract,  in  which  Larsen  assumed  to  act  as  his 
agent,  immediately  after  it  was  made.  At  the  same 
time  he  received  a  check  drawn  by  the  plaintiff,  and 
payable  to  his  own  order,  for  $400.  This  check  was 
acknowledged  in  the  contract  as  an  advance  payment 
upon  the  purchase  price  of  the  cattle,  which,  by  the 
terms  of  the  instrument,  he  sold  to  the  plaintiff.  He 
did  not  disavow  the  agency  or  return  the  check.  On 
the  contrary,  he  kept  the  check,  and  deposited  it  in 
the  bank  to  his  own  credit  He  does  not  even  now 
propose  to  return  the  money.  His  retention  of  the 
money,  with  full  knowledge  of  the  facts,  is  conclusive 
upon  him  that  in  making  the  contract,  Larsen  acted 
as  his  agent.  But  this  is  not  all.  Afterwards,  for 
a  few  head  of  the  cattle  described  in  the  contract 
which  were  delivered  to  the  plaintiff,  he  received  an- 
other check,  payable  to  his  order.  He  did  not  ex- 
plain to  the  plaintiff  that,  not  being  the  owner  of  the 
cattle,  he  was  not  entitled  to  the  check.  He  pursued 
exactly  the  opposite  course;  he  endorsed  the  check, 
and  sent  it  to  the  bank,  to  swell  his  personal  account 
Evidently  it  had  not  occurred  to  him  that  Larsen 
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was  not  his  agent.  The  plaintiff  testified  that  the 
defendant  never  disclaimed  ownership  of  the  cattle 
until  about  the  23d  day  of  September,  1897,  and  that 
he  did  so  then  only  upon  threat  by  the  plaintiff  to 
sue  him  if  he  did  not  perform  his  contract  The 
testimony  of  the  plaintiff  must  be  accepted  by  us  as 
true,  because  the  jury  believed  him.  Outside  of  the 
estoppel  by  which  the  plantiff  is  bound,  the  circum- 
stances of  the  case,  as  they  are  discloved  by  the  evi- 
dence, strongly  indicate  that  Larsen  was,  in  fact,  the 
agent  of  the  defendant,  with  full  authority  to  make 
the  sale,  and  that  the  long  delayed  denial  of  the 
agency  was  a  subterfuge.  The  verdict  of  the  jury  in 
the  plaintiff's  favor  for  $854,  was  amply  warranted 
by  the  evidence ;  and,  in  view  of  the  facts,  we  think 
the  amount  quite  modest. 

There  are  forty  assignments  of  error  each  of 
which  refers  us  to  some  page  of  the  bill  of  excep- 
tions. We  have  not  looked  outside  of  the  abstract 
which  the  defendant  has  furnished  us.  That  is  pre- 
sumed to  contain  everything  regarded  by  him  as  of 
importance  to  himself.  We  have  carefully  read  this 
abstract,  and  have  discovered  no  error  committed  at 
the  trial.  The  instructions  reflect  our  views  of  the 
law.  On  the  question  raised  by  the  answer  and  the 
evidence  concerning  Hartman's  ownership  of  the 
cattle,  the  instruction  was,  we  think,  too  favorable 
to  the  defendant.  By  his  agent,  the  defendant  sold 
the  cattle  to  the  plaintiff.  He  sold  them  as  belonging 
to  himself,  and  took  and  kept  money  that  was  paid 
for  them ;  and  he  can  not  evade  liability  on  his  con- 
tract by  disclaiming  their  ownership. 

There  seems  to  have  been  an  unsuccessful  mo- 
tion by  the  defendant  to  retax  certain  of  the  costs. 
We  find  no  error  assigned  upon  the  ruling,  and  we 
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find  nothing  in  the  abstract  to  enable  us  to  say  that 
it  was  incorrect 

The  judgment  will  be  affirmed.  Afflrmed. 


[No.  2059.] 

aL  iwl  Wilson  v.  Lunt. 

1.  Contraeta— 'Leases — ^Aasignment— Appralsement-^Notice. 

A  lease  of  real  estate  fixed  the  rental  value  for  five  years, 
and  provided  that,  at  the  end  of  five  years,  the  rental  should 
be  fixed  for  the  next  five  years  at  six  per  cent,  per  annum  of  the 
appraised  value  of  the  property  to  be  appraised  by  three  impar- 
tial property  owners,  one  to  be  selected  by  each  of  the  parties 
thereto,  their  heirs  or  lawful  assigns  or  agents,  and  the  two  thus 
selected  to  select  a  third.  The  lessee  assigned  the  lease  with  a 
stipulation  that  the  assignee  should  assume  all  liabilities  of  the 
lessee.  The  lease  was  again  assigned.  At  the  end  of  the  five 
years,  an  appraisement  was  made  by  appraisers  selected  by  the 
lessor  and  the  subsequent  assignee  then  holding  the  lease,  as 
provided  in  the  contract.  Held,  that  the  first  assignee  was  bound 
to  the  lessor  for  the  rent  as  fixed  by  the  appraisement,  notwith- 
standing no  notice  was  given  him  of  the  appraisement. 

2.  Same— Evidence— Waiver. 

In  an  action  by  the  lessor  against  the  first  assignee  to  re- 
cover rent  as  fixed  by  the  appraisement,  plaintlfT  began  to  offer 
proofs  as  to  the  details  of  the  appraisement  when  defendant  said 
there  was  no  issue  about  the  appraisement  having  been  made, 
but  that,  as  defendant  had  no  notice  of  it,  he  was  not  bound. 
Held,  a  waiver  of  proof  as  to  the  details  of  the  appraisement, 
except  as  to  lack  of  notice  to  defendant,  and  that  plaintiff  was 
relieved  of  proving  a  return  of  the  appraisement  to  the  parties 
as  required  in  the  contract. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Oscar  Reuter,  for  appellant. 

Mr.   A.    M.   Stevenson   and   Mr.    Charles   J. 
Hughes,  Jr.,  for  appellee. 

Mr.  Hart  Benton,  of  counsel. 

Gunter,  J. 
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Appellant  leased  to  Timerman  real  estate  for 
a  term  beginning  February  7,  1887,  ending  February 
7,  1912,  he  agreeing  to  pay  the  rent  provided  in  the 
lease.  This  was  $100.00  per  month  for  the  first  five 
years,  for  the  residue  of  the  term  to  be  fixed  by  ap- 
praisement in  this  manner,  * '  For  the  rest  and  residue 
of  said  term  the  rent  from  time  to  time  shall  be  as- 
certained and  fixed  and  determined  and  paid  in  the 
manner  hereinafter  stated;  that  is  to  say,  that  not 
less  than  thirty  days  prior  to  the  expiration  of  the 
first  five  years  of  said  term,  the  parties  hereto,  their 
heirs  or  lawful  assigns,  or  the  agents  of  them  or 
either  of  them,  as  the  case  may  be,  shall  each  select 
one  fair  impartial  property  owner  of  the  city  of  Den- 
ver, *  •  *  to  act  as  appraiser  for  the  purpose  of 
appraising  and  fixing  the  value  of  the  above  described 
lots  •  •  *  and  the  two  so  selected  shall  select 
another  *  *  *  to  act  with  them  in  making  the  ap- 
praisement and  valuation  of  the  said  property.  The 
said  parties  so  chosen  shall  thereupon  without  delay 
appraise  the  value  of  said  ground  at  its  then  full  cash 
market  value,  and  they  shall  not  less  than  ten  days 
prior  to  the  expiration  of  said  period  of  five  years 
make  a  return  of  their  appraisal  and  valuation  in 
writing,  to  each  party,  or  the  agent  thereof  as  the 
case  may  be    *    *    *. 

' '  From  the  time  of  the  expiration  of  the  first  per- 
iod the  rent  of  the  said  premises  for  the  succeeding 
five  years,  shall  be  a  sum  equal  to  six  per  cent  per 
annum  of  the  valuation  so  found  and  returned  as 
aforesaid,'  payable  in  monthly  installments  in  ad- 
vance as  aforesaid.  *' 

Timerman  assigned  the  lease  to  appellee  Lunt 
in  these  terms :  * '  Know  all  men  hereby  that  for  and 
in  consideration  of  the  matters  hereinafter  men- 
tioned and  the  sum  of  $750.00  to  me  in  hand  paid  by 
Horace  G.  Lunt    •    •    •    the  receipt  whereof  is 
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hereby  confessed,  I  do  hereby  assign,  sell  and  trans- 
fer unto  the  said  •  •  •  Lunt  the  annexed  lease 
and  all  my  right,  title  and  interest  in  and  to  the 
leased  premises  and  do  hereby  grant,  bargain,  sell 
and  convey  unto  him  the  said  *  •  •  Lunt  all  my 
right,  title  and  interest  in  and  to  the  leased  premises, 
and  do  hereby  grant,  bargain,  sell  and  convey  unto 
him,  the  said  •  •  •  Lunt,  all  my  right,  title  and 
interest  in  and  to  the  said  •  •  •  parcels  of  land 
in  the  within  lease  mentioned,  the  said  •  •  •  Lunt 
in  consideration  hereof  to  pay  the  owner  of  said 
property  the  rent  reserved  to  be  paid  under  and  by 
virtue  of  said  lease  for  and  during  the  full  term 
thereof,  and  to  do  and  perform  all  things  required 
to  be  done  by  me  by  the  terms  of  said  lease  and  to 
save  and  keep  me  harmless  of  and  from  any  loss, 
liability  or  damage  on  account  thereof. 

*' Signed,  sealed  and  delivered  at  Denver,  Colo- 
rado this  29th  day  of  December,  A.  D.  1887. 

*' George  W.  Timerman.*^ 

June  15,  1888,  Lunt  assigned  the  lease  to  The 
Denver  Tramway  Company.  January  6,  1889,  The 
Denver  Tramway  Company  and  its  successors,  by 
consolidation,  assigned  the  lease  to  The  Denver  Aud- 
itorium Company.  Before  the  expiration  of  the  first 
five  years  of  the  lease  an  appraisement  of  the  prop- 
erty above  mentioned  was  had  between  the  lessor 
and  the  assign  then  holding  the  lease.  The  Denver 
Auditorium  Company,  and  the  rental  value  thereof, 
by  such  appraisement,  was  fixed  at  $600.00  per  month. 
The  rent  so  determined  from  February  7,  1892,  to 
March  7,  1894,  was  paid  by  said  The  Denver  Audi- 
torium Company.  The  rent  being  in  default  for  five 
months  ending  August  7,  1894,  appellant  instituted 
suit  against  appellee  in  the  district  court  of  said 
county  to  recover  the  amount  of  said  delinquency,  to 
wit,  $3,000.    A  general  demurrer  to  the  complaint 
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was  sustained  by  the  trial  court,  and  plaintiff  therein, 
appellant  here,  declining  to  amend,  the  action  was 
dismissed.  The  case  was  reviewed  and  reversed  in 
Wilson  V.  Lunt,  11  Colo.  App.  61,  52  Pac.  296,  the 
court  in  the  course  of  its  opinion  saying :  *  *  We  there- 
fore conclude  as  the  case  is  presented  on  the  plead- 
ing, unless  it  should  be  modified  by  the  proof,  that 
the  plaintiff  may  recover.  ^ ' 

During  the  pendency  of  such  action  another  suit 
had  been  brought  by  appellant  against  appellee  for 
rent  from  August  7,  1894,  to  March  7,  1896,  amounts 
ing  to  $12,000.  When  above  remanded  action  was 
again  in  the  lower  court  as  the  pleadings  therein 
were  identical  with  those  in  said  suit  for  $12,000,  ex- 
cept as  to  the  time  for  which  rent  was  claimed  and 
the  amount  sued  for,  the  actions  were  consolidated 
and  so  tried.  Such  trial  was  to  the  court  upon  the 
complaint  as  it  stood  in  this  court  and  upon  the  evi- 
dence adduced  by  the  respective  parties.  The  lower 
court  on  the  retrial  found  the  allegations  of  the  com- 
plaint proven,  but  made  the  further  finding,  *  *  that  the 
appraisement  therein  mentioned  was  made  without 
notice  to  the  defendant,*'  and  entered  judgment  for 
appellee.    To  review  this  judgment  is  this  appeal. 

Appellant  contends  that  this  appeal  presents  the 
same  case  heard  in  Wilson  v.  Lunt,  supra,  and  that 
the  doctrine  of  '*the  law  of  the  case*'  is  applicable 
to  and  decisive  of  this  hearing. 

Appellee  contends: 

First — That  the  proof  herein  has  modified  the 
case  presented  by  the  complaint  at  the  former  hearing 
in  this  court. 

Second — That  this  being  a  different  case  froiri 
Wilson  V.  Lunt,  supra,  the  doctrine  of  *'the  law  of  the 
case''  is  not  applicable,  therefore  he  is  at  liberty  to 
urge,  and  does  urge,  that  an  action  will  not  lie  in 
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favor  of  appellant,  the  lessor,  on  the  assignment  con- 
tract between  Timerman  and  appellee  Lnnt. 

Third — That  it  appears  in  the  present  action  that 
no  notice  of  the  appraisement  was  given  to  appellee, 
that  the  failure  to  give  such  notice  is  fatal  to  this 
action,  that  this  question  was  not  ruled  on  the  former 
appeal. 

Fourth — That  the  evidence  does  not  show  a  com- 
pliance with  the  terms  of  the  lease  as  to  the  ap- 
praisement in  this,  that  it  fails  to  show  that  the  ap- 
praisers made  a  return  of  their  appraisement  and 
valuation  in  writing  to  appellee  or  to  any  one  else. 

1.  As  said  above,  this  court  in  the  former  appeal 
held  the  complaint  stated  a  cause  of  action.  We  have 
the  same  complaint  herein.  The  lower  court  herein 
upon  sufficient  evidence  found  the  allegations  of  such 
complaint  proven,  and  further  found  that  notice  of 
the  appraisement  had  not  been  given  to  appellee. 
The  failure  to  give  this  notice  does  not  distinguish 
the  present  case  from  the  former,  because  such  notice, 
in  the  former  hearing,  was  held  not  to  be  essential 
to  recovery  by  appellant.  In  the  former  action  the 
complaint  did  not  allege  that  notice  had  been  given  to 
appellee,  in  fact  the  language  of  paragraph  7  of  the 
complaint,  the  only  part  thereof  pertinent  to  the  ques- 
tion of  notice,  excludes  the  idea  that  such  notice  had 
been  given  and  the  court  held  the  complaint  stated  a 
cause  of  action.  If  it  was  necessary  for  plaintiflf  to 
prove  notice  of  the  appraisement  to  appellee  it  was 
necessary  to  allege  it.  Further,  such  notice  is  not 
required  by  the  lease  between  appellant  and  Timer- 
man,  nor  by  the  contract  of  assignment  from  Timer- 
man  to  appellee.  These  instruments  determine  the 
rights  of  the  parties.  The  lease  provides  that  Timer- 
man  shall  pay  the  rent  for  the  full  term,  that  the 
rent  for  the  second  period  of  five  years  shall  be  de- 
termined by  an  appraisement,  such  appraisement  to 
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be  had  by  appraisers  selected  by  the  lessor  and  the 
assign. who  may  hold  the  lease.  No  provision  ap- 
pears in  the  original  lease,  nor  in  the  assignment  to 
appellee,  whereby  in  case  of  assignment  any  rights 
are  reserved  on  the  part  of  Timerman  or  on  the  part 
of  appellee  as  to  notice  to  them,  or  either  of  them,  of 
the  appraisement,  nor  was  any  right  reserved  by 
either  of  them  to  participate  in  or  have  control  of 
the  appraisement.  Timerman  agreed  to  pay  the  rent 
ascertained  by  the  appraisement  and  remained  liable 
for  it  for  the  portion  of  the  term  remaining  after 
assignment  of  the  lease  by  him.  Appellee  Lnnt  with- 
out limitation  agreed  to  perform  all  the  obligations 
of  Timerman.  This  conrt  held  in  the  former  action 
that  appellant,  the  lessor,  could  sue  upon  such  con- 
tract of  appellee  Lunt. 

The  Denver  Auditorium  Company  at  the  time 
of  the  defaults  in  rent  involved  herein  was  the  as- 
sign holding  the  lease.  The  lease  and  contract  of 
appellee  provided  that  not  appellee  but  the  assign 
holding  the  lease,  The  Denver  Auditorium  Company, 
should  receive  notice  of  the  appraisement  and  par- 
ticipate therein.  The  last  mentioned  company  re- 
ceived this  notice  and  participated  in  the  appraise- 
ment and  has  acted  thereunder.  This  satisfied  the 
terms  of  the  lease  and  the  contract  of  assignment  to 
appellee. 

2.  The  lower  court  herein  found  the  require- 
ments of  the  lease  as  to  an  appraisement  satisfied 
except  as  to  the  matter  of  notice.  This  was  a  finding 
that  in  effect  there  was  a  return  of  the  appraisement 
prescribed  by  the  lease.  This  finding  was  justified 
by  the  fact  that  when  counsel  for  appellant  began  to 
offer  proofs  as  to  the  details  of  the  appraisement 
counsel  for  appellee  said:  ''There  is  no  issue  here 
about  an  appraisement  having  been  made  of  this 
property  by  appraisers,  one  of  whom  was  selected 
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by  Mr.  Wilson,  one  of  whom  was  selected  by  The 
Auditorium  Company  and  the  third  selected  by  those 
two.  The  point  that  we  make  is  that  Judge  Lunt  was 
not  a  party  to  that  appraisement,  had  no  notice  of  it, 
was  not  bound  by  it,  and  further  that  it  was  not  such 
an  appraisement  as  is  provided  for  in  the  lease  be- 
cause Mr.  Beuter,  one  of  the  appraisers,  was  not  an 
impartial,  and  fair  minded  appraiser  and  not  compe- 
tent to  acf  This  was  a  clear  waiver  of  proof  as 
to  details  of  the  appraisement  except  as  to  the  one 
point  mentioned,  the  lack  of  notice  to  the  appellee, 
and  relieved  appellant  of  proving  a  return  of  the  ap- 
praisement and  valuation  in  writing. 

3.  We  are  asked  by  appellant  to  enter  final 
judgment.  This  we  decline  to  do  as  it  might  deprive 
appellee  of  the  opportunity  to  have  this  ruling  re- 
viewed by  the  supreme  court  in  the  event  appellant 
prevails  upon  the  retrial  below. 

Judgment  reversed.  Reversed. 


[No.  2061.] 

Waid  v.  Hobson. 

1.  Practice — ^Trials — Discretion  of  Court — Reading  Pleadings  to 

Jury — Harmless  Error. 
The  details  of  the  trial  are  largely  within  the  discretion  of 
the  courts  and  it  is  not  an  abuse  of  that  discretion  to  permit  a 
defendant  to  read  the  pleadings  to  the  Jury  where  it  does  not 
appear  that  plaintiff  was  harmed  by  such  reading. 

2.  Same — Objections. 

Where  the  defendant,  in  his  opening  statement,  read  to  the 
Jury  the  complaint  and  answer,  if  the  plaintiff  objected  to  the 
reading,  he  should  have  made  his  objection  before  the  complaint 
was  read.  After  the  complaint  was  read  to  the  Jury,  common 
fairness  required  the  reading  of  the  answer,  and  an  objection  to 
its  reading  was  properly  overruled. 

3.  Practice — Objections. 

An  objection  to  the  reading  of  a  pleading  to  the  Jury  without 
stating  a  reason  for  the  objection  is  worthless,  and  it  is  not  error 
to  overrule  it. 
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4.  Contracts— Oral  Evidence  to  Impeach  Written  Contract. 

Byldence  of  conversations  between  the  contracting  parties 
prior  to  and  pending  the  execution  of  a  written  contract  is  admis- 
sible in  evidence,  where  such  evidence  has  no  reference  to  the 
contents  of  the  written  contract,  but  its  purpose  is  to  impeach  it. 

5.  Evidence— I  mmateriai-^l-larmlets. 

The  admission  of  immaterial  evidence  is  not  reversible  error 
if  such  evidence  is  harmless. 

6.  Bonds — Sureties — Guaranties. 

An  oral  guaranty,  given  by  the  obligee  in  a  bond  to  a  surety 
on  the  bond  to  induce  the  surety  to  sign  the  bond,  is  not  void. 

7.  Same — Promise  to  Answer  Debt  of  Another. 

Where  plaintiff,  who  held  a  bill  of  sale  to  certain  cattle, 
transferred  the  bill  of  sale  in  consideration  of  the. conveyance 
to  him  of  real  estate,  and  took  a  bond  from  the  grantors  to  sat- 
isfy an  inctimbrance  on  the  real  estate,  and  in  order  to  induce  de- 
fendant to  sign  the  bond  as  a  surety,  represented  to  defendant 
that  he  was  the  owner  of  the  cattle  and  had  left  them  in  the 
possession  of  the  party  who  executed  the  bill  of  sale,  and  offered 
to  assign  the  bill  of  sale  to  defendant,  so  that  he  might  protect 
himself,  and  gave  defendant  his  oral  personal  guaranty  that  the 
cattle  were  as  he  had  represented  them,  and  would  be  turned 
over  when  called  for,  the  guaranty  was  an  original  contract  and 
not  a  promise  to  answer  the  debt  of  another,  and  in  an  action  by 
plaintiff  upon  the  bond  a  failure  of  plaintiff's  guaranty  was  a 
valid  and  good  defense. 

8.  Bonds — Sureties — Guaranties — Fraud — Instructions. 

In  an  action  upon  a  bond  where  the  surety  defended  b^ 
alleging  that  he  was  induced  to  sign  the  bond  by  the  personal 
guaranty  of  plaintiff  of  the  existence  of  certain  facts  which  would 
protect  defendant  from  liability,  and  alleging  a  breach  of  the 
guaranty,  the  court  properly  refused  an  instruction  on  the  ques- 
tion of  fraudulent  representations,  although  the  instruction  was 
a  correct  statement  of  the  law  in  cases  where  relief  is  sought 
on  that  ground. 

9.  Same — Statu  Quo. 

In  an  action  against  a  surety  on  a  bond,  the  defendant  alleged 
that  he  was  induced  to  sign  the  bond  as  a  surety  by  the  personal 
guaranty  of  plaintiff  that  he  was  the  owner  of  certain  cattle  to 
which  he  held  a  bill  of  sale,  and  which  bill  of  sale  he  assigned 
to  defendant,  and  alleged  a  breach  of  the  gruaranty.  The  evidence 
showed  that  the  bill  of  sale  had  been  lost.  Held,  that  an  in- 
Btmction  requested  by  plaintiff  that,  to  enable  defendant  to 
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avail  himself  of  the  defense  of  failure  of  consideration,  he  must 
return  the  bill  of  sale,  was  properly  refused. 
10.    Same— Enquiry. 

In  an  action  by  the  obligee  against  a  surety  on  a  bond  where 
defendant  alleged  that  he  was  Induced  to  sign  the  bond  by  the 
personal  guaranty  of  plaintiff  that  he  was  the  owner  of  certain 
cattle  to  which  he  held  a  bill  of  sale  and  which  bill  of  sale  he 
assigned  to  defendant.  It  was  not  Incumbent  on  defendant  to 
make  any  enquiry  as  to  the  truth  or  falsity  of  plaintiff's  state- 
ments, and  an  Instruction  requested  by  plaintiff,  that  if  defend- 
ant could  have  protected  himself  against  the  false  representa- 
tions of  plaintiff  by  ordinary  care  and  prudence  he  could  not  avail 
himself  of  the  defense  of  fraud,  was  properly  refused. 

Error  to  the  District  Court  of  Pueblo  County. 

Mr.  W.  W.  Dale  and  Messrs.  Cranston,  Pit- 
kin &  Moore,  for  plaintiff  in  error. 

Messrs.  Patrick  &  Priqmore  and  Mr.  J.  H. 
McCoRKLE,  for  defendant  in  error. 

Thomson,  J. 

Suit  by  the  plaintiff  in  error  on  a  bond  executed 
by  Sophy  D.  Saufley  and  Robert  C.  Saufley,  as  prin- 
cipals, and  the  defendant  in  error,  as  surety.  The 
bond  was  conditioned  for  the  satisfaction  and  ex- 
tinguishment by  the  principals  of  an  incumbrance 
upon  real  estate  sold  and  conveyed  by  them  to  the 
plaintiff,  which  condition  was  alleged  to  have  been 
broken.  The  only  answer  in  the  case  was  made  by 
the  surety.  It  alleged  that  the  consideration  of  the 
conveyance  to  the  plaintiff  was  the  sale  by  Orin  C. 
Waid,  the  plaintiff's  husband,  to  the  Saufleys,  of  a 
herd  of  cattle  in  New  Mexico,  of  which  he  represented 
himself  to  be  the  owner  by  purchase  from  one  Miguel 
Salazar,  in  whose  care  he  had  left  them,  at  Las  Con- 
chas ranch ;  that  this  defendant  became  surety  for  the 
Saufleys  at  the  solicitation  of  Mr.  Waid,  who  af- 
firmed, as  of  his  own  knowledge,  the  truth  of  his  rep- 
resentations to  the  Saufleys,  and,  to  induce  Hobson 
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to  become  such  surety,  offered  to  assign  the  bill  of 
sale  from  Salazar  to  him,  to  enable  him  to  protect 
himself  as  surety  by  taking  the  cattle  into  his  own 
possession,  and  selling  a  sufficient  number  to  dis- 
charge the  obligation,  delivering  the  residue  to  the 
Saufleys,  and  gave  Hobson  his  personal  guaranty 
that  the  cattle  were  where  he  had  represented  them 
to  be,  and  that  they  would  be  turned  over  to  Hobson 
when  called  for;  that  thereupon  Hobson  affixed  his 
signature  to  the  bond ;  that  thereafter  Hobson,  by  his 
ngent,  demanded  of  Salazar  the  cattle  mentioned  in 
the  bill  of  sale,  but  failed  to  receive  them  or  any  of 
them ;  and  that  Salazar  did  not  have  the  cattle,  nor 
any  of  them,  at  Las  Conchas  ranch,  or  elsewhere.  The 
reply  was  a  general  denial.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  defendant.  The  plain- 
tiff brings  the  record  here  by  writ  of  error. 

The  testimony  was  conflicting,  but  there  was 
enough  to  sustain  the  verdict;  and  if  no  error  oc- 
curred at  the  trial,  and  the  case  was  properly  sub- 
mitted to  the  jury,  the  judgment  must  be  affirmed. 
The  plaintiff  alleged  error  in  the  following  particu- 
lars :  First,  the  opening  and  closing  were  conceded 
to  the  defendant.  In  his  opening  statement,  defend- 
ant's counsel  read  the  pleadings  to  the  jury.  The 
plaintiff's  objection  to  the  reading  of  the  defendant's 
answer  was  overruled.  Second,  conversations  be- 
tween one  A.  C.  Bartow  and  Mr.  Saufley,  and  between 
Orin  C.  Waid  and  Mr.  Saufley,  prior  to  the  execution 
of  the  bond,  were  admitted  in  evidence  against  the 
objection  of  the  plaintiff.  Third,  the  objection  of 
plaintiff  to  evidence  of  the  oral  guaranty  given  by 
Mr.  Waid  to  Hobson  was  disregarded.  Fourth,  the 
court  refused  an  instruction  which,  so  far  as  we  can 
see,  was  a  correct  statement  of  the  law  in  a  case 
where  relief  is  sought  on  the  ground  of  false  and 
fraudulent  representations ;  it  refused  an  instruction 
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that  to  enable  the  defendant  to  avail  himself  of  the 
defense  of  failure  of  consideration^  he  must  return 
the  bill  of  sale.  It  refused  to  instruct  that  the  guar- 
anty given  by  Mr.  Waid  to  Hobson  was  void  in  law, 
and  it  declined  to  say  that  if  the  defendant  could 
have  protected  himself  against  the  false  representa- 
tions of  Mr.  Waid  by  ordinary  care  and  prudence, 
he  could  not  avail  himself  of  a  defense  of  fraud. 

1.  The  details  of  the  trial  are  largely  within  the 
discretion  of  the  trial  court.  It  does  not  appear  that 
the  court  abused  its  discretion  by  permitting  the  an- 
swer to  be  read,  or  that  the  plaintiff  was  harmed  by 
the  reading.  Further,  the  plaintiff  acquiesced  in  the 
reading  of  the  complaint;  and,  as  that  was  before 
the  jury,  common  fairness  required  the  reading  of 
the  answer  also.  Still  further,  the  abstract  shows 
that  no  reason  was  given  for  the  objection  to  the 
reading  of  the  answer.  In  a  trial,  an  objection,  with- 
out a  reason,  is  worthless.  To  simply  say  *  *  I  object, ' ' 
amounts  to  nothing. — Higgins  v.  Armstrong,  9  Colo. 
38;  Nelson  v.  Bank,  8  Colo.  App.  531. 

We  find  no  error  here. 

2.  Bartow  was  the  agent  of  Waid  to  dispose  of 
the  bill  of  sale,  and  the  conversations  between  him 
and  Saufley,  and  also  that  between  Mr.  Waid  and 
Saufley,  took  place  while  the  negotiations  which  re- 
sulted in  the  conveyance  to  Waid,  and  the  transfer 
of  the  bill  of  sale  to  Hobson,  were  pending,  and  re- 
lated to  the  particulars  of  the  transaction.  The  evi- 
dence was  not  objectionable  as  tending  to  vary  or 
contradict  the  terms  of  a  valid  written  instrument. 
It  had  no  reference  to  the  contents  of  the  bond.  It 
struck  deeper.  The  purpose  of  its  introduction  was 
to  impeach  the  bond;  and  the  position  of  the  plain- 
tiff, in  relation  to  the  evidence,  is  untenable. — 1 
Greenleaf  on  Evidence,  §  284. 

But  whatever  might  have  been  the  importance 
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of  the  conversations  if  the  Saufleys  had  been  in 
court,  they  were  of  no  special  benefit  to  this  defend- 
ant. However,  if  they  were  immaterial,  they  were 
harmless. 

3.  The  oral  guaranty  of  Waid  was  not  void  in 
law.  It  was  the  consideration  upon  which  Hobson 
signed  the  bond.  It  was  not  the  Saufleys,  but  Waid, 
who  prevailed  upon  Hobson  to  become  surety.  The 
latter  was  to  derive  no  advantage  from  the  trans- 
action ;  and  it  was  not  until,  by  the  guaranty  of  Waid, 
he  believed  himself  protected  against  loss,  that  he 
affixed  his  name  to  the  instrument.  Plaintiflf 's  coun- 
sel seems  to  think  the  guaranty  was  a  promise  to 
answer  for  the  debt  or  default  of  Salazar.  If  he 
has  given  a  reason  for  his  belief,  we  have  failed  to 
understand  him.  The  guaranty  was  an  original  con- 
tract between  Waid  and  Hobson,  whereby,  in  consid- 
eration of  Hobson 's  signature,  Waid  warranted  the 
existence  of  conditions  which  rendered  loss  to  him 
impossible.  If  Waid  gave  the  guaranty,  believing 
that  it  was  of  no  effect,  but  that  Hobson  could  not 
escape  from  his  signature,  after  having,  in  reliance 
upon  the  guaranty,  affixed  it  to  the  bond,  he  was  the 
victim  of  a  mistake. 

4.  The  refusal  of  the  court  to  instruct,  as  re- 
quested, was  eminently  proper.  This  defendant  re- 
lied upon  the  breach  of  Waid's  guaranty,  and  not 
upon  any  fraudulent  practices  of  which  he  may  have 
been  guilty,  and  no  instruction  relating  to  fraud  was 
necessary.  Indeed,  as  to  this  defendant,  it  would 
have  been  improper.  The  evidence  showed  that  the 
bill  of  sale  had  been  lost,  and  therefore  could  not  be 
returned.  It  was  not  incumbent  upon  Hobson  to 
make  inquiry,  or  use  any  care  or  diligence  to  pro- 
tect himself  against  the  possible  falsity  of  Waid's 
statements.  He  had  Waid's  positive  personal  guar- 
anty, and  that  was  enough.    As  we  have  seen,  that 
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guaranty  was  valid,  and  to  give  the  instmction  re- 
quested by  the  plaintiff  that  it  was  not,  would  have 
been  gross  error. 

The  instructions  which  the  court  gave  ac<K)rd 
with  the  views  expressed  in  this  opinion ;  and  as  the 
record  is  otherwise  free  from  error,  the  judgment 
must  be  aflSrmed.  Affirmed. 


[No.  1090.] 

Salomon,  Executor,  v.  Martin  et  al. 

1.  Conveyances — ^Vendors'  Liens. 

Where  one  person  conveys  real  estate  to  another  in  such 
manner  that  the  legal  title  vests  in  the  latter,  and  the  consider- 
ation of  the  sale  is  not  paid  or  secured,  equity  allows  the  grantor 
a  lien  upon  the  land  for  its  payment. 

2.  Contracts — Conveyances— Vendors'  Liens. 

A  land  owner  contracted  with  two  other  parties  to  sell  cer- 
tain land  at  a  fixed  price  to  he  paid  hy  them  to  him  in  install- 
ments at  fixed  times.  The  two  parties  were  to  have  control  and 
handling  of  the  land,  and  were  to  plat  it  and  expend  not  to  ex- 
ceed a  certain  sum  in  preparing  it  for  sale  as  an  addition  to  the 
city.  The  amount  thus  expended  to  he  deducted  from  the  pro- 
ceeds of  the  first  sales,  and  to  he  equally  borne  by  the  three 
parties.  The  owner  agreed  to  execute  deeds  to  purchasers  of  par- 
cels of  the  land  and  to  hold  the  securities  arising  from  such  sales 
until  he  was  paid  the  agreed  price.  All  proceeds  of  sale  over 
and  above  the  stipulated  price  to  be  equally  divided  between  the 
three  parties.  Held,  that  the  contract  was  not  a  sale  of  land  by 
the  owner  to  the  two  parties  such  as  would  give  the  owner  a 
vendor's  lien  on  the  land  for  the  purchase  price,  and  an  assignee 
of  the  interest  of  the  owner  in  the  contract  acquired  no  such  lien. 

3.  Same. 

Where  a  land  owner  entered  into  a  contract  with  two  other 
parties,  whereby  the  two  were  to  plat  the  land  into  a  city  addi- 
tion and  sell  the  same,  the  owner  to  make  deeds  to  the  pur- 
chasers, and  after  paying  the  owner  a  stipulated  price,  the  re- 
mainder of  the  proceeds  of  sale  to  be  equally  divided  amongst 
the  three,  there  could  be  no  vendor's  lien  in  favor  of  the  owner 
alone  for  the  unpaid  purchase  price  of  any  lot  or  parcel  of  land 
sold  under  the  terms  of  said  contract 
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Error  to  the  District  Court  of  El  Paso  County. 

Messrs.  Wells  &  Taylor,  for  plaintiffs  in  error. 
Mr.  G.  M.  Campbell,  for  judgment  creditors. 

Mr.  A.  T.  GuNNELL,  Mr.  J.  C.  Helm,  Messrs. 
CoLBUBN,  Dudley  &  Lewis,  for  other  defendants  in 
error. 

On  Rehearing. 

Thomson,  J. 

Fred  Z.  Salomon  died  in  November,  1888,  the 
owner  of  two  sections  of  land  in  El  Paso  county.  On 
the  5th  day  of  February,  1889,  Adolph  Z.  Salomon 
and  David  H.  Moffat,  executors  of  his  will,  conveyed 
the  entire  property,  except  about  thirteen  acres 
theretofore  granted  to  The  Chicago,  Bock  Island  & 
Pacific  Railway  Company,  to  Hyman  Z.  Salomon  for 
an  expressed  consideration  of  $92,000,  the  receipt  of 
which  was  acknowledged.  The  deed  purported  to 
be  the  execution  of  a  power  contained  in  the  will.  On 
the  9th  day  of  February,  1889,  Hyman  Z.  Salomon 
entered  into  a  contract  with  Frederick  L.  Martin  and 
Alvan  A.  McGovney,  of  which  the  following  is  a  copy : 

'*  Articles  of  agreement  made  this  9th  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  between  Hyman  Z.  Salo- 
mon, of  the  city  of  Denver,  county  of  Arapahoe,  and 
state  of  Colorado,  of  the  first  part,  and  Frederick  L. 
Martin  and  Alvan  A.  McGovney,  of  the  city  of  Colo- 
rado Springs,  in  the  county  of  El  Paso,  state  of  Col- 
orado, of  the  second  part,  witnesseth: 

*  *  That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  smn  of  one  hundred  ^d  twenty- 
two  thousand  three  hundred  and  fifty-eight  dollars 
($122,358)  to  be  fully  paid  as  hereinafter  mentioned, 
has  contracted  and  agreed  to  sell  to  the  said  parties 
of  the  second  part,  all  that  certain  piece  or  parcel  of 


62  Salomon  V.  Mabtin.  [17  C.  A. 

land  situate  in  the  county  of  El  Paso,  state  of  Colo- 
rado, described  as  follows :  All  of  sections  numbered 
four  (4)  and  nine  (9)  in  township  numbered  four- 
teen (14)  south  of  range  numbered  sixty-six  (66) 
west,  except  so  much  of  section  four  (4)  as  was  con- 
veyed to  The  Chicago,  Rock  Island  &  Pacific  Bail- 
way  Company  for  right  of  way,  being  thirteen  (13) 
acres  more  or  less,  in  all  twelve  hundred  and  twenty- 
three  and  fifty-eight  one-hundredths  (1,223  58-100) 
acres.  And  the  said  party  of  the  first  part  agrees 
to  execute  deeds  and  contracts  to  the  purchaser  or 
purchasers  of  parcels  of  the  aforesaid  tract  of  land, 
and  shall  hold  securities  hereinafter  mentioned, 
arising  from  said  sales  until  he  has  been  fully  paid 
the  purchase  price  of  said  land,  and  the  payments  on 
said  land  to  be  as  follows:  Eleven  thousand  one 
hundred  and  seventy-nine  dollars  ($11,179)  cash,  and 
eleven  thousand  one  hundred  and  seventy-nine  dol- 
lars ($11,179)  to  be  paid  on  April  15,  1889,  and  the 
further  sums  of  ten  thousand  dollars  ($10,000)  to  be 
paid  on  July  1,  1889,  ten  thousand  dollars  ($10,000) 
on  January  1, 1890,  and  on  each  succeeding  July  and 
January  the  sum  of  ten  thousand  dollars  ($10,000) 
until  January  1,  1894,  at  which  time  the  said  sum  of 
one  hundred  thousand  dollars  ($100,000)  shall  have 
been  paid.  And  the  said  parties  of  the  second  part, 
for  themselves,  their  heirs,  executors  and  adminis- 
trators, do  agree  to  and  with  the  said  party  of  the 
first  part,  his  heirs  and  assigns  that  the  said  parties 
of  the  second  part  will  pay  the  said  several  sums  as 
they  severally  become  due  with  interest  thereon; 
that  said  parties  of  the  second  part  are  to  have  the 
control  and  handling  of  said  property,  and  expend  a 
sum  not  to  exceed  twenty  thousand  dollars  ($20,000) 
in  platting  said  grounds,  grading  streets,  introduc- 
ing water  through  pipes  and  ditches,  also  to  assist 
in  bringing  a  street  railway  from  the  center  of  the 
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said  city  of  Colorado  Springs,  county  and  state 
aforesaid,  to  the  said  land;  all  such  expense  to  be 
deducted  from  the  first  sales  of  said  land  or  parcels 
thereof ;  and  the  said  expense  shall  be  divided  as  fol- 
lows: The  parties  of  the  second  part  to  pay  two- 
thirds  and  the  party  of  the  first  part  one-third ;  pro- 
vided, however,  that  the  proceeds  arising  from  the 
sales  of  said  land  after  the  payment  of  the  expenses 
as  aforesaid,  and  the  payment  of  the  land  at  the  pur- 
chase price  of  one  hundred  dollars  ($100)  per  acre, 
the  surplus  then  remaining  shall  be  divided  as  fol- 
lows: One-third  to  the  party  of  the  first  part,  and 
two-thirds  to  the  parties  of  the  second  part.  And  it 
is  further  agreed  by  and  between  the  parties  to  these 
presents  that  if  default  be  made  in  fulfilling  this 
agreement  in  that  any  of  the  payments  therein  men- 
tioned should  not  be  paid  in  six  months  after  by  the 
terms  of  this  contract  required  to  be  paid  by  the 
parties  of  the  second  part,  then  the  said  party  of  the 
first  part,  his  heirs  and  assigns,  shall  be  at  liberty 
to  consider  this  contract  as  forfeited  and  annulled, 
and  to  dispose  of  said  land  to  any  other  person  in  the 
same  manner  as  if  this  contract  had  never  been  made. 

**In  witness  whereof  they  have  hereunto  set 
their  hands  and  seals  the  day  and  year  above  written. 

**Hyman  Z.  Salomon. 
**  Frederick  L.  Martin. 
*'A.  A.  McGovney. 

*' Signed  and  delivered  in  presence  of  E.  H. 
Wilson.'' 

On  the  6th  day  of  August,  1889,  Moflfat  resigned, 
leaving  Adolph  Z.  Salomon  the  sole  executor.  Shortly 
afterwards,  Hyman  Z.  Salomon,  at  the  request  of 
Martin  and  McGovney,  conveyed  undivided  interests 
in  the  north  half  of  section  9  to  a  number  of  persons, 
those  interests  aggregating  thirty-one  fortieths  of  the 
one-half  section,    A  corporation  was  then  organized, 
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by  Mr.  Wilson,  one  of  whom  was  selected  by  The 
Auditorium  Company  and  the  third  selected  by  those 
two.  The  point  that  we  make  is  that  Judge  Lunt  was 
not  a  party  to  that  appraisement,  had  no  notice  of  it, 
was  not  bound  by  it,  and  further  that  it  was  not  such 
an  appraisement  as  is  provided  for  in  the  lease  be- 
cause Mr.  Beuter,  one  of  the  appraisers,  was  not  an 
impartial,  and  fair  minded  appraiser  and  not  compe- 
tent to  act^'  This  was  a  clear  waiver  of  proof  as 
to  details  of  the  appraisement  except  as  to  the  one 
point  mentioned,  the  lack  of  notice  to  the  appellee, 
and  relieved  appellant  of  proving  a  return  of  the  ap- 
praisement and  valuation  in  writing. 

3.  We  are  asked  by  appellant  to  enter  final 
judgment.  This  we  decline  to  do  as  it  might  deprive 
appellee  of  the  opportunity  to  have  this  ruling  re- 
viewed by  the  supreme  court  in  the  event  appellant 
prevails  upon  the  retrial  below. 

Judgment  reversed.  Reversed. 


[No.  2061.] 

Waid  v.  Hobson. 

1.  Practice — ^Trials — Discretion  of  Court — Reading  Pleadings  to 

Jury — Harmless  Error. 
The  details  of  the  trial  are  largely  within  the  discretion  of 
the  courts  and  it  is  not  an  abuse  of  that  discretion  to  permit  a 
defendant  to  read  the  pleadings  to  the  Jury  where  it  does  not 
appear  that  plaintifT  was  harmed  by  such  reading. 

2.  Same — Objections. 

Where  the  defendant,  in  his  opening  statement,  read  to  the 
jury  the  complaint  and  answer,  if  the  plaintiff  objected  to  the 
reading,  he  should  have  made  his  objection  before  the  complaint 
was  read.  After  the  complaint  was  read  to  the  Jury,  common 
fairness  required  the  reading  of  the  answer,  and  an  objection  to 
its  reading  was  properly  overruled. 

3.  Practice — Objections. 

An  objection  to  the  reading  of  a  pleading  to  the  Jury  without 
stating  a  reason  for  the  objection  is  worthless,  and  it  is  not  error 
to  overrule  it. 
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4.  Contraeta— Oral  Evidence  to  Impeach  Written  Contract. 

Evidence  of  conversations  between  the  contracting  parties 
prior  to  and  pending  the  execution  of  a  written  contract  is  admis- 
sible in  evidence,  where  such  evidence  has  no  reference  to  the 
contents  of  the  written  contract,  but  its  purpose  is  to  impeach  it. 

5.  Evidence — Immaterial — Harmless. 

The  admission  of  immaterial  evidence  is  not  reversible  error 
if  such  evidence  is  harmless. 

6.  Bonds — Sureties — Guaranties. 

An  oral  guaranty,  given  by  the  obligee  in  a  bond  to  a  surety 
on  the  bond  to  induce  the  surety  to  sign  the  bond,  is  not  void. 

7.  Same — Promise  to  Answer  Debt  of  Anotlier. 

Where  plaintifT,  who  held  a  bill  of  sale  to  certain  cattle, 
transferred  the  bill  of  sale  in  consideration  of  the .  conveyance 
to  him  of  real  estate,  and  took  a  bond  from  the  grantors  to  sat- 
isfy an  incumbrance  on  the  real  estate,  and  in  order  to  induce  de- 
fendant to  sign  the  bond  as  a  surety,  represented  to  defendant 
that  he  was  the  owner  of  the  cattle  and  had  left  them  in  the 
possession  of  the  party  who  executed  the  bill  of  sale,  and  offered 
to  assign  the  bill  of  sale  to  defendant,  so  that  he  might  protect 
himself,  and  gave  defendant  his  oral  personal  guaranty  that  the 
cattle  were  as  he  had  represented  them,  and  would  be  turned 
over  when  called  for,  the  guaranty  was  an  original  contract  and 
not  a  promise  to  answer  the  debt  of  another,  and  in  an  action  by 
plaintiff  upon  the  bond  a  failure  of  plaintiff's  guaranty  was  a 
valid  and  good  defense. 

8.  Bonds — Sureties — Guaranties — Fraud — Instructions. 

In  an  action  upon  a  bond  where  the  surety  defended  b^ 
alleging  that  he  was  induced  to  sign  the  bond  by  the  personal 
guaranty  of  plaintiff  of  the  existence  of  certain  facts  which  would 
protect  defendant  from  liability,  and  alleging  a  breach  of  the 
guaranty,  the  court  properly  refused  an  Instruction  on  the  ques- 
tion of  fraudulent  representations,  although  the  instruction  was 
a  correct  statement  of  the  law  in  cases  where  relief  is  sought 
on  that  ground. 

9.  Same — Statu  Quo. 

In  an  action  against  a  surety  on  a  bond,  the  defendant  alleged 
that  he  was  induced  to  sign  the  bond  as  a  surety  by  the  personal 
guaranty  of  plaintiff  that  he  was  the  owner  of  certain  cattle  to 
which  he  held  a  bill  of  sale,  and  which  bill  of  sale  he  assigned 
to  defendant,  and  alleged  a  breach  of  the  guaranty.  The  evidence 
showed  that  the  bill  of  sale  had  been  lost.  Held,  that  an  in- 
atmction  requested  by  plaintiff  that,  to  enable  defendant  to 
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avail  himself  of  the  defense  of  failure  of  consideration,  he  must 
return  the  bill  of  sale,  was  properly  refused. 
10.    Same — Enquiry. 

In  an  action  by  the  obligee  against  a  surety  on  a  bond  where 
defendant  alleged  that  he  was  induced  to  sign  the  bond  by  the 
personal  guaranty  of  plaintiff  that  he  was  the  owner  of  certain 
cattle  to  which  he  held  a  bill  of  sale  and  which  bill  of  sale  he 
assigned  to  defendant,  it  was  not  incumbent  on  defendant  to 
make  any  enquiry  as  to  the  truth  or  falsity  of  plaintiff's  state- 
ments, and  an  instruction  requested  by  plaintiff,  that  if  defend- 
ant could  have  protected  himself  against  the  false  representa- 
tions of  plaintiff  by  ordinary  care  and  prudence  he  could  not  avail 
himself  of  the  defense  of  fraud,  was  properly  refused. 

Error  to  the  District  Court  of  Pueblo  County. 

Mr.  W.  W.  Dale  and  Messrs.  Cranston,  Pit- 
kin &  Moore,  for  plaintiff  in  error. 

Messrs.  Patrick  &  Priqmore  and  Mr.  J.  H. 
McCoRKLE,  for  defendant  in  error. 

Thomson,  J. 

Suit  by  the  plaintiff  in  error  on  a  bond  executed 
by  Sophy  D.  Saufley  and  Robert  C.  Saufley,  as  prin- 
cipals, and  the  defendant  in  error,  as  surety.  The 
bond  was  conditioned  for  the  satisfaction  and  ex- 
tinguishment by  the  principals  of  an  incumbrance 
upon  real  estate  sold  and  conveyed  by  them  to  the 
plaintiff,  which  condition  was  alleged  to  have  been 
broken.  The  only  answer  in  the  case  was  made  by 
the  surety.  It  alleged  that  the  consideration  of  the 
conveyance  to  the  plaintiff  was  the  sale  by  Orin  C. 
Waid,  the  plaintiff's  husband,  to  the  Saufleys,  of  a 
herd  of  cattle  in  New  Mexico,  of  which  he  represented 
himself  to  be  the  owner  by  purchase  from  one  Miguel 
Salazar,  in  whose  care  he  had  left  them,  at  Las  Con- 
chas ranch ;  that  this  defendant  became  surety  for  the 
Saufleys  at  the  solicitation  of  Mr.  Waid,  who  af- 
firmed, as  of  his  own  knowledge,  tiie  truth  of  his  rep- 
resentations to  the  Saufleys,  and,  to  induce  Hobson 
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to  become  such  surety,  offered  to  assign  the  bill  of 
sale  from  Salazar  to  him,  to  enable  him  to  protect 
himself  as  surety  by  taking  the  cattle  into  his  own 
possession,  and  selling  a  sufficient  number  to  dis- 
charge the  obligation,  delivering  the  residue  to  the 
Saufleys,  and  gave  Hobson  his  personal  guaranty 
that  the  cattle  were  where  he  had  represented  them 
to  be,  and  that  they  would  be  turned  over  to  Hobson 
when  called  for;  that  thereupon  Hobson  affixed  his 
signature  to  the  bond ;  that  thereafter  Hobson,  by  his 
agent,  demanded  of  Salazar  the  cattle  mentioned  in 
the  bill  of  sale,  but  failed  to  receive  them  or  any  of 
them;  and  that  Salazar  did  not  have  the  cattle,  nor 
any  of  them,  at  Las  Conchas  ranch,  or  elsewhere.  The 
reply  was  a  general  denial.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  defendant.  The  plain- 
tiff brings  the  record  here  by  writ  of  error. 

The  testimony  was  conflicting,  but  there  was 
enough  to  sustain  the  verdict;  and  if  no  error  oc- 
curred at  the  trial,  and  the  case  was  properly  sub- 
mitted to  the  jury,  the  judgment  must  be  affirmed. 
The  plaintiff  alleged  error  in  the  following  particu- 
lars :  First,  the  opening  and  closing  were  conceded 
to  the  defendant.  In  his  opening  statement,  defend- 
ant's counsel  read  the  pleadings  to  the  jury.  The 
plaintiff's  objection  to  the  reading  of  the  defendant's 
answer  was  overruled.  Second,  conversations  be- 
tween one  A.  C.  Bartow  and  Mr.  Saufley,  and  between 
Orin  C.  Waid  and  Mr.  Saufley,  prior  to  the  execution 
of  the  bond,  were  admitted  in  evidence  against  the 
objection  of  the  plaintiff.  Third,  the  objection  of 
plaintiff  to  evidence  of  the  oral  guaranty  given  by 
Mr.  Waid  to  Hobson  was  disregarded.  Fourth,  the 
court  refused  an  instruction  which,  so  far  as  we  can 
see,  was  a  correct  statement  of  the  law  in  a  case 
where  relief  is  sought  on  the  ground  of  false  and 
fraudulent  representations ;  it  refused  an  instruction 
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man  executed  his  deed  to  the  plaintiff,  the  legal  title 
to  the  whole  was  in  him.  No  part  of  it  had  been  sold. 
It  was  embraced  in  the  contract  with  Martin  and 
McGovney,  but  they  had  never  disturbed  it.  He  had 
no  lien  upon  it,  for  he  had  never  sold  it,  or  contracted 
to  sell  it;  and  the  title,  both  legal  and  equitable,  re- 
mained constantly  in  him.  But  while  he  was  its 
owner,  judgments  were  recovered  against  him,  and 
the  liens  of  the  judgments  attached  to  the  land.  His 
conveyance  to  the  plaintiff  was  subject  to  those  liens, 
and  until  discharged,  they  will  remain  an  incum- 
brance upon  the  title. 

The  contract  with  Martin  and  McGovney  pro- 
vided that  upon  default  by  them  in  any  of  their  pay- 
ments for  six  months,  the  contract  might  be  regarded 
as  annulled,  and  a  right  would  vest  in  Hyman  to  dis- 
pose of  the  land  to  any  other  person,  as  if  the  con- 
tract had  never  been  made.  They  were  in  default 
for  more  than  six  months.  By  his  deed  to  the  plain- 
tiff, Hyman  elected  to  annul  the  contract;  he  exer- 
cised a  right  which  that  instrument,  in  express 
terms,  conferred  upon  him;  and  the  plaintiff  took 
the  title  discharged  from  any  burden  which  the  con- 
tract might  otherwise  have  imposed. 

The  transfers  and  conveyance  to  the  plaintiff 
did  not  constitute  an  assignment  of  a  vendor's  lien, 
for  the  simple  reason  that  there  was  none  to  assign. 
With  the  agreement  and  notes  of  Martin  and  Mc- 
Govney, he  took  the  remedies  upon  them  of  his  as- 
signor; and  with  the  deed  from  Hyman,  he  took  the 
title,  subject  to  the  judgment  liens,  as  security  which 
be  could  enforce  in  a  proper  proceeding,  for  what 
Hyman  owed  him.  But  he  took  nothing  else ;  and  in 
so  far  as  he  seeks  the  enforcement  of  a  vendor's  lien, 
his  suit  must  fail. 

The  question  whether,  notwithstanding  a  ven- 
dor's lien  was  not  established,  the  plaintiff  was  en- 
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titled  to  a  personal  judgment  upon  the  notes,  has  been 
withdrawn  from  the  case.  In  the  oral  argument  upon 
the  rehearing,  counsel  for  the  plaintiff  expressly  dis- 
claimed all  right  to  such  judgment  apart  from  the 
lien,  and  conceded  that  if  there  was  no  lien,  there 
could  be  no  judgment.  In  our  opinion  there  was  no 
lien,  and  the  judgment  below  must  be  affirmed. 

Affirmed 

[No.  2065.] 

The  City  of  Bouldeb  v.  Wegeb. 


1.  Cities  and  Towns — Negligence — Defective  Sidewalks — Notice. 

In  an  action  against  a  city  for  personal  injuries  caused  by 
falling  on  a  defective  sidewalk,  it  must  be  shown  that  the  city 
had  knowledge  of  the  defect,  or  that  it  had  existed  such  a  length 
of  time  as  to  impart  notice,«and  had  not  exercised  reasonable 
diligence  to  repair  the  defect. 

2.  Same-— Evidence. 

In  an  action  against  a  city  for  personal  injuries  caused  by 
falling  on  a  defective  wooden  walk,  evidence  that  the  wooden 
walks  of  the  city  generally  were  in  defective  condition  does  not 
establish  the  particular  defect  in  question,  nor  charge  defendant 
with  notice  of  such  particular  defect. 

Appeal  from  the  District  Court  of  Boulder  County, 

Mr.  Charles  M.  Campbell,  for  appellant. 
Mr.  Henry  J.  Hersey,  for  appellee. 

GUNTER,  J. 

Appellee  had  judgment  against  appellant  for 
damages  on  account  of  injuries  sustained  by  a  fall 
on  a  defective  cross-walk  in  the  city  of  Boulder.  The 
defect  was  a  board  about  8  inches  wide  missing  from 
the  wooden  cross-walk.  To  justify  aflSrming  this 
judgment  the  evidence  must  show  that  *  *  the  city  had 
knowledge  either  actual  or  constructive  of  the  ex- 
istence of  the  defect  and  had  not  exercised  proper 
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* 

diligence  in  its  repair.'^ — City  of  Denver  v.  Moeives, 
15  Colo.  App.  28,  60  Pac.  986. 

It  must  appear  that  *' defendant  had  notice  of 
such  obstruction  or  that  it  had  existed  such  a  length 
of  time  as  to  impart  notice,  and  that  the  defendant 
had  not  used  reasonable  diligence  in  removing  such 
obstruction.'' — City  of  Boulder  v.  Niles,  9  Colo.  415; 
12  Pac.  632. 

In  showing  actual  or  constructive  notice  of  the 
defect  to  appellant  city  the  evidence  fails. 

Seven  witnesses  were  for  appellee  including 
himself;  he  testified  that  he  never  saw  the  board 
missing  before  the  accident.  Dr.  Shute  stated  that 
he  never  saw  the  hole  in  the  walk,  made  by  the  miss- 
ing board,  prior  to  the  accident.  Berkeley  said  that 
he  never  saw  the  defect  complained  of,  that  the  cross- 
walk had  been  for  some  years  in  good  condition  ex- 
cept that  at  the  date  of  the  trial  it  contained  one 
board  with  the  end  cut  oflf.  The  only  testimony  of 
Lacer  in  reference  to  the  defect  was  that  appellee 
showed  him  the  place  of  the  accident  the  spring  fol- 
lowing its  happening.  Ching  testified  that  the  morn- 
ing following  the  accident  he  saw  the  hole  for  the 
first  time  and  says:  **At  the  time  I  saw  this  there 
was  one  plank  out  of  the  walk  and  a  hole  there,  the 
other  planks  in  the  walk  were  in  good  condition  I 
should  judge,  they  may  have  been  rotten  a  little  but 
they  were  in  good  condition."  Shaw  inspected  the 
spot  Saturday  after  the  accident  on  Monday ;  he  does 
not  testify  as  to  the  existence  of  the  hole  Ijefore  the 
accident.  In  the  course  of  his  testimony  he  says  that 
the  boards  on  each  side  of  the  hole  were  in  sound 
condition  and  that  the  cross-walk  was  in  good  con- 
dition with  the  exception  of  the  board  in  question. 
Ricketts,  the  mayor  of  Boulder,  testified  but  said 
nothing  charging  appellant  with  notice  of  this  de- 
fect; his  inaugural  address  to  the  city  council,  in- 
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troduced  by  appellee,  contains  nothing  pertinent  to 
the  question  of  notice  of  the  defective  condition  of 
this  particular  cross-walk. 

No  one  of  appellee's  witnesses  stated  any  fact 
showing  that  appellant  had  actual  notice  of  the  de- 
fect in  the  cross-walk,  no  one  of  them  stated  that  the 
hole  had  been  in  the  walk  for  any  length  of  time 
whatever  before  the  accident,  no  one  of  them  testi- 
fied that  the  cross-walk  had  been  unsafe  in  any  re- 
spect for  any  time  before  the  accident. 

This  essential  element  of  notice  was  not  supplied 
by  the  evidence  introduced  in  behalf  of  appellant. 
It  appears  from  the  evidence  that  this  cross-walk 
was  in  good  condition  except  at  the  point  of  the  ac- 
cident and  there  the  defect  consisted  in  the  missing 
board.  Appellant  aptly  says  in  its  brief :  * '  The  plain- 
tiff's  witnesses  have  proved  that  the  alleged  injury 
occurred  on  the  cross-walk  March  22,  1897,  that  the 
entire  cross-walk,  a  distance  of  80  feet,  was  sound 
and  good  except  one  board  gone  from  the  walk  about 
six  feet  from  the  west  end  of  the  cross-walk,  that 
none  of  them  knew  that  the  board  was  gone  until 
after  the  accident.  All  the  witnesses,  including  the 
plaintiff  himself,  swear  that  they  had  no  knowledge  of 
the  existence  of  the  hole  before  the  accident,  and  none 
of  them  say  that  defendant  city  had  any  knowledge  or 
notice  of  the  existence  of  the  hole  before  the  accident 
occurred. '  * 

There  was  evidence  going  to  show  that  the 
wooden  walks  generally  in  the  city  of  Boulder  were 
in  defective  condition,  but  this  did  not  Establish  that 
the  cross-walk  in  question  was  defective  in  the  par- 
ticular above  mentioned  or  in  any  other  respect.  Nor 
did  evidence  that  the  wooden  side-walks  in  the  citv 
were  generally  in  bad  condition,  and  had  been  for 
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some  time,  charge  appellant  with  notice  of  the  par- 
ticular defect  here  involved. 

Judgment  reversed.  Reversed. 


[No.  2043.] 

The  City  op  Denver  v.  Cochran. 

1.  Negligence — CItlee  and  Towne — Dangeroue  Waike — Drains. 
Where  a  city  keeps  open  for  public  travel  a  much  frequented 

cross-walk,  it  is  Its  duty  to  use  ordinary  care  to  keep  the  walk 
in  a  reasonably  safe  condition  for  travel,  although  it  may  be 
necessary  to  construct  drains  to  remove  surface  water.  And  a 
city  is  liable  for  an  injury  to  a  person  who,  without  fault  of  his 
own,  feU  upon  a  cross-walk  made  dangerous  by  the  accumula- 
tion and  freezing  of  surface  water  and  snow,  where  the  city  had 
notice  of  such  dangerous  condition. 

2.  Same — Evidence — Letters— Notice. 

In  an  action  against  a  city  for  injuries  caused  by  falling  on 
a  dangerous  cross-walk,  a  letter  written  by  the  inspector  of 
public  works,  in  the  line  of  his  duty,  concerning  the  walk,  was 
admissible  in  evidence  after  his  death,  to  show  that  the  city  had 
notice  of  the  dangerous  condition  of  the  walk. 

3.  Same — Objections. 

Where  part  of  a  letter  Is  admissible  in  evidence  to  show 
notice  to  a  city  of  the  dangerous  condition  of  a  cross-walk,  the 
admission  of  the  entire  letter  over  an  objection  that  it  is  "im- 
material and  incompetent"  is  not  erroneous,  although  part  of 
the  letter  should  not  have  been  read  to  the  jury  if  such  part  had 
been  specifically  objected  to. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  J.  M.  Ellis,  Mr.  N.  B.  Bachtell  and  Mr. 
David  G.  Taylor,  for  plaintiff  in  error. 

Mr.  George  F.  Dunklee,  for  defendant  in  error. 

GUNTER,  J. 

Defendant  in  error  traveling  a  cross-walk  at  the 
intersection  of  Larimer  and  Twenty-second  streets, 
Denver,  fell,  thereby  sustaining  bodily  injuries,  to 
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recover  damages  for  which  was  this  action.  Surface 
water  and  snow,  here  collected,  had  frozen  together 
in  a  rough  and  uneven  condition,  and  had  so  re- 
mained for  some  weeks  prior  to  the  accident.  The 
walk  was  thereby  dangerous  for  travel.  Such  con- 
dition caused  the  fall.  Judgment  below  was  for  de- 
fendant in  error. 

Plaintiff  in  error  argued  orally  two  assigned 
errors : 

1.  That  it  appeared  from  the  evidence  the  dan- 
gerous condition  of  the  cross-walk  could  have  been 
remedied  only  by  the  construction  of  a  sewer  to  con- 
vey away  the  accumulated  water ;  that  it  was  within 
the  discretion  of  the  city  whether  it  should  construct 
such  sewer;  that  therefore  its  failure  to  have  the 
walk  in  a  reasonably  safe  condition  by  such  means 
was  not  actionable.  In  other  words  tiie  contention 
was  that  the  city  could  keep  open  for  public  travel 
this  much  frequented  walk  and  yet  not  be  obliged 
to  use  reasonable  care  to  maintain  it  in  a  reasonably 
safe  condition  for  travel,  provided  the  exercise  of 
such  care  required  the  drainage  of  accumulated  sur- 
face water.  It  was  the  imperative  duty  of  the  city 
to  use  ordinary  care  to  have  this  crossing  in  a  reas- 
onably safe  condition  for  travel. — City  of  Denver  v. 
Dunsmore,  7  Colo.  339,  3  Pac.  705;  City  of  Boulder 
V.  Niles,  9  Colo.  415 ;  City  of  Denver  v.  Moewes,  15 
Colo.  App.  28,  60  Pac.  986. 

The  evidence  showed  the  cross-walk,  open  for 
travel  in  a  business  center,  in  a  dangerous  condition, 
that  the  city  had  actual  and  constructive  notice 
thereof  in  ample  time  to  have  remedied  such  con- 
dition, that  defendant  in  error  was  injured  thereby 
without  fault  on  his  part. 

There  was  also  evidence  sustaining  the  verdict 
of  the  jury  that  by  the  exercise  of  reasonable  care 
the  city  could  have  relieved  this  condition.    This  find- 
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ing  brought  the  case  within  the  Itfw  requiring  the 
city  to  maintain  the  crossing  in  a  reasonabl}'  safe 
condition.  If  in  obeying  this  imperative  requirement 
of  the  law  it  was  necessary  to  have  a  drain  for  the 
surface  water,  then  the  duty  was  upon  the  city  to 
provide  it,  if  it  left  the  street  open  and  invited  travel 
upon  it.  This  was  not  because  of  the  law  defining 
its  duty  with  reference  to  the  drainage  of  surface 
water,  but  because  of  its  obligation,  if  it  kept  this 
street  open  for  travel,  to  use  ordinary  care  to  main- 
tain it  in  a  reasonably  safe  condition  for  use. 

In  Conroy  et  al.  v.  Village  of  Marseilles  et  al., 
136  111.  401,  it  was  urged  that  the  village  was  not 
liable  for  damages  on  account  of  personal  injuries 
sustained  through  a  defective  bridge  because  it  had 
no  funds  wherewith  to  repair  the  bridge.  The  court 
held  as  the  village  kept  the  bridge  open  for  travel  it 
was  its  duty  to  repair  it,  and  *'It  could  not  be  heard 
in  a  suit  for  damages  resulting  from  its  want  of  dis- 
charge of  duty  to  say  that  it  had  no  funds  with  which 
to  repair." 

2.  That  error  was  committed  in  receiving  the 
Himber  letter  of  February  12,  1898.  Himber  was 
chief  inspector  of  the  board  of  public  works.  His 
duty  was  to  inspect  such  points  as  the  scene  of  this 
accident  and  report  on  the  same  with  view  to  their 
repair.  Evidence  other  than  this  letter  shows  that 
Himber  had  inspected  this  point  some  time  prior  to 
the  accident  and  had  made  some  effort  to  relieve  its 
condition.  Discussions  arose  between  Himber  and 
other  city  oflBcials  as  to  the  care  of  this  walk.  The 
letter  was  concerning  the  walk,  written  in  the  line  of 
Himber 's  duties,  and  was  one  of  the  records  of  his 
office.  At  the  time  of  the  trial  he  was  dead.  The  let- 
ter by  its  recitals  disclosed  that  he  in  his  official 
capacity  had  notice  of  the  condition  of  the  walk  prior 
to  the  accident.    In  Nicholls  v.  Webb,  8  Wheat  437, 
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the  court  admitting  entries  in  his  bdok,  made  by  a 
deceased  notary,  giving  the  facts  of  demand  and 
notice  of  nonpayment  of  a  promissory  note,  said: 
**We  think  it  a  safe  principle,  that  memorandums 
made  by  ti  person  in  the  ordinary  course  of  his  busi- 
ness of  acts  or  matters  which  his  duty  in  such  busi- 
ness requires  him  to  do  for  others,  in  case  of  his 
death,  are  admissible  evidence  of  the  acts  and  mat- 
ters so  done.  * ' 

In  Augusta  v.  Windsor,  19  Me.  317,  the  entries 
of  a  deceased  physician  made  in  his  account  book 
were  admissible  to  show  the  date  of  a  fracture  of  a 
limb,  which  date  was  material  in  a  controversy  to 
which  the  physician  was  not  a  party.  See  also  9  Am. 
and  Eng.  End.  Law,  2  ed.,  938. 

The  letter  was  properly  admitted  for  the  pur- 
pose of  showing  notice  on  the  part  of  the  city  of  the 
condition  of  the  walk.  Further  its  admission  could 
have  worked  no  prejudice  to  plaintiff  in  error  as  to 
the  question  of  notice  because  there  was  other  con- 
vincing and  uncontradicted  evidence  charging  the 
city  with  notice  of  the  condition  of  the  walk.  The 
letter  contained  certain  recitals  expressing  the  opin- 
ion of  the  writer  as  to  how  the  defective  condition 
could  be  repaired.  If  this  part  be  conceded  inad- 
missible, the  city  is  in  no  condition  to  complain  as 
to  its  reception.  To  the  letter  when  offered  the  only 
objection  was  ** immaterial  and  incompetent.''  The 
letter  was  not  obnoxious  to  this  objection,  it  was  com- 
petent and  material  for  certain  purposes.  If  it  was 
desired  to  exclude  an  objectionable  part  of  the  let- 
ter the  objection  ought  to  have  gone  to  this  point, 
the  court  could  then  have  ruled  advisedly  on  tha 
question  of  the  suppression  of  the  objectionable  part. 

Other  errors  assigned  go  largely  to  the  instruc- 
tions ;  they  have  been  considered  in  the  main  in  the 
foregoing  opinion.    When  construed  together  the  in- 
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structions  clearly  and  correctly  charge  the  duty  of 
the  city  to  have  been  to  use  ordinary  care  to  make 
the  walk  involved  reasonably  safe  for  travel.  No 
error  assigned  justifies  a  reversal. 

Judgment  afSrmed.  Affirmed 


[No.  2056.] 


Jones,  Consebvatob  of  Estate  of  Leabned,  v. 

Learned. 

1.  Lunatics — Conservators — Judgments — Notice. 

A  Judgment  adjudging  a  person  a  lunatic  and  appointing  a 
conservator  of  his  estate,  rendered  without  notice  to  the  lunatic, 
is  a  nullity. 

2.  Lunatics^-Conservators— Judgments-^Juries. 

A  Judgment  declaring  a  person  a  lunatic  and  appointing  a 
conservator  of  his  estate,  without  the  verdict  of  a  Jury  finding 
such  person  so  insane  or  distracted  as  to  render  him  incapable 
or  unfit  to  care  for  or  manage  his  estate,  is  without  authority 
and  void. 

Error  to  the  District  Court  of  Arapahoe  Comity. 

Mr.  H.  P.  Bennet,  Jr.,  for  plaintiff  in  error. 
Mr.  R.  H.  Gilmore,  for  defendant  in  error. 
Gunteb,  J. 

May,  1883,  James  H.  Learned  was  adjudged  in- 
sane by  the  county  court  of  said  county  and  a  con- 
servator appointed  of  his  person  and  estate.  Feb- 
ruary, 1886,  the  same  court  held  him  sane,  discharg- 
ing the  conservator.  Shortly  thereafter  he  removed 
to  New  York  state,  taking  up  residence  there.  By  a 
court  of  that  state  he  was  adjudged  insane  June, 
1886,  one  Snow  being  appointed  as  committee  of  his 
person  and  estate;  Snow  continued  to  act:  as  such 
until  November,  1894,  when  his  committeeship  was 
concluded  and  he  discharged.  The  lunatic  escaped 
from  the  New  York  asylum  to  Connecticut  during 


JaiLy'02.]  Jones  v.  Leabned.  77 

Snow's  committeeship  and  has  ever  since  been  con- 
fined in  an  asylum  in  the  latter  state.  February, 
1897,  by  a  Connecticut  court  one  Chapin  was  ap- 
pointed as,  and  still  is,  conservator  of  the  person  and 
estate  of  the  lunatic.  January,  1893,  Mary  A. 
Learned,  wife  of  the  lunatic,  without  notice  to  him 
and  without  a  jury  having  found  him  insane,  was 
appointed  as  his  conservatrix  by  said  Arapahoe 
county  court.  May,  1893,  Mrs.  Learned  resigned  her 
conservatrixship  and  plaintiff  in  error,  Jones,  was 
appointed  as  her  successor  by  last  mentioned  court 
without  notice  to  the  lunatic  and  without  notice  to 
his  then  conservator  Snow,  and  without  the  verdict 
of  a  jury  declaring  him  insane.  July,  1893,  Mrs. 
Learned  died,  leaving  this  lunatic  as  her  sole  heir. 
May,  1897,  the  lunatic  by  his  next  friend,  Charles 
H.  Learned,  his  only  brother,  filed  in  the  said  Arapa- 
hoe county  court  his  petition  asking  that  the  orders 
appointing  Mrs.  Learned  and  Jones  as  conservators 
be  declared  null  and  void,  and  that  said  Chapin  be 
recognized  as  conservator.  This  petition  denied  by 
the  county  court  was  granted  on  appeal  to  the  district 
court  February,  1889,  and  a  decree  there  entered 
holding  the  appointments  of  Mrs.  Learned  and  Jones 
null  and  void  and  remanding  the  cause  to  the  county 
court  for  further  action.  From  this  order  is  this  pro- 
ceeding in  error  by  Jones. 

1.  This  is  a  direct  proceeding  to  vacate  the 
appointments  of  Mrs.  Learned  and  Jones.  From  the 
above  statement  it  appears  that  Mrs.  Learned  was 
appointed  conservatrix  without  notice  to  the  lunatic 
and  without  the  verdict  of  a  jury  finding  him  insane. 
On  the  resignation  of  Mrs.  Learned,  Jones  was  ap- 
pointed conservator  without  notice  to  the  lunatic. 
The  effect  of  such  orders  was  to  deprive  him  of  his 
liberty  and  of  the  possession  and  control  of  his  prop- 
erty.    Such  result  was  without  giving  him  an  op- 
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portunity  to  be  heard.  The  proceedings  thus  ques- 
tioned were  taken  during  1893,  and  prior  to  June  1 
thereof,  and  were  under  2  Mills'  Ann.  Stats.,  sec. 
2935.  This  section  did  not  in  terms  require  notice  to 
be  served  upon  the  lunatic ;  the  authorities,  however, 
are  as  one  that  such  notice  is  necessary  irrespective 
of  statute.  The  above  section,  also  most  of  the  act  in 
regard  to  lunatics,  was  taken  from  Illinois;  it  was 
construed  before  borrowed  in  Eddy  v.  The  People, 
15  111.  386.  Therein  the  party  was  adjudged  a  luna- 
tic without  notice,  the  statute  at  such  time  did  not  in 
terms  require  notice ;  the  decree  was  vacated  because 
of  the  absence  of  this  notice,  the  court  in  ruling  said : 
*  *  We  are  clearly  of  the  opinion  that  upon  the  general 
principles  of  law,  the  supposed  lunatic  is  entitled  to 
reasonable  notice  •  •  •  every  principle  of  justice 
and  right  requires  that  he  should  have  notice  and  be 
allowed  to  manifest  his  sanity  *  *  *  .  The  idea 
is  too  monstrous  to  be  tolerated  for  a  moment,  that 
the  legislature  ever  intended  to  establish  a  rule  by 
which  secret  proceedings  might  be  instituted  against 
any  member  of  a  community,  by  any  party  who  might 
be  interested  to  shut  him  up  in  a  mad-house,  by 
which  he  might  be  divested  of  his  property  and  his 
liberty,  without  an  opportunity  of  a  struggle  on  his 
part    •    •    •  . 

To  the  same  effect  are  Chase  v.  Hathaway,  14 
Mass.  222 ;  Evans  v.  Johnson,  39  W.  V.  299, 19  S.  E. 
623;  Holman  v.  Holmaji,  80  Me.  139;  McCurry  v. 
Hooper,  12  Ala.  823;  AUis  v.  Morton  and  another,  4 
Mass.  63. 

2.  The  absence  of  a  verdict  of  insanity  was 
also  fatal  to  the  judgments.  Our  statute  requires  the 
finding  of  a  jury  that  the  person  claimed  to  be  dis- 
ordered is  so  **  insane  or  distracted  as  to  render  him 
or  her  incapable  or  unfit  to  care  for  or  manage  his  or 
her  estate."    An  inquisition  of  lunacy  is  regulated 
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by  statute;  the  statute  prescribes  the  verdict  of  in- 
sanity as  a  condition  precedent  to  the  court  exercis- 
ing the  power  to  adjudge  insanity  and  appoint  a  con- 
servator. The  authorities  are  agreed  tiiat  the  stat- 
ute regulating  inquisitions  of  lunacy  must  be  strictly 
observed  and  that  a  failure  to  observe  the  require- 
ment of  a  verdict  of  insanity  is  fatal  to  the  proceed- 
ing. That  the  provisions  of  the  statute  must  be 
strictly  pursued,  see  Behrensmeyer  v.  Kreitz,  135  111. 
591,  26  N.  E.  704 ;  Partello  v.  Holton,  44  N.  W.  619, 
75  Mich.  372 ;  North  v.  Washtenaw,  26  N.  W.  810. 

That  the  absence  of  a  verdict  of  insanity  is  fatal 
to  the  inquisition,  Eslava  v.  Lepreter,  21  Ala.  504; 
56  Am.  Dec.  266;  Hamilton  v.  Traber,  78  Md.  34, 
27  Atl.  229. 

Wood  V.  Throckmorton,  26  Colo.  248,  57  Pac. 
699,  cited  as  contra  to  the  conclusions  here  reached 
does  not  rule  the  question  before  us,  the  court  there 
declined  permission  to  a  lunatic,  by  a  next  friend, 
to  question  the  appointment  of  a  conservator,  saying, 
that  as  it  aflSrmatively  appeared  that  it  was  to  the 
best  interest  of  the  lunatic  to  retain  the  then  conser- 
vator and  as  it  was  within  the  court's  discretion  to 
refuse  to  permit  the  appointment  to  be  questioned 
it  would  decline  to  do  so  and  for  this  reason  alone 
dismissed  the  writ  of  error. 

It  did  not  appear  in  the  present  case  that  it  was 
to  the  interest  of  the  lunatic  to  retain  Jones. 

Judgment  affirmed.  Affirmed. 


[No.  2041.] 

Jones  et  al.  v.  The  Stockgrowers  National  Bank. 

Judgments — Executions — Limitation — Statutory  Construction. 

The  act  of  1891  (Session  laws  1891,  page  246),  amending  sec- 
tion 1835,  General  Statutes,  and  providing  that  from  and  after 
ten  years  from  the  entry  of  final  judgment  in  any  court  of  this 
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state  it  shall  be  considered  as  satisfied  in  fall  unless  reyived  as 
provided  by  law,  is  prospeetiye  only,  and  does  not  apply  to  Judg- 
ments rendered  prior  to  the  passage  of  the  act.  Execution  may 
issue  on  Judgments  rendered  prior  to  the  adoption  of  said  act 
at  any  time  within  twenty  years  from  the  entry  of  such  Judg- 
ments. 

Error  to  the  District  Court  of  Pueblo  County. 

Mr.  G.  M.  Dameron  and  Mr.  John  A.  Gordon, 
for  plaintiffs  in  error. 

Mr.  Chas.  E.  Gast  and  Mr.  J.  H.  McCorkle, 
for  defendant  in  error. 

Wilson,  P.  J. 

This  was  an  agreed  case,  prepared  and  submit- 
ted to  the  district  conrt  under  the  provisions  of  code 
section  278.  The  statement  of  fqcts  upon  which  the 
controversy  depends  is  brief,  and  we  insert  it  entire. 

'*1.  The  Stockgrowers  National  Bank  of 
Pueblo,  on  the  12th  day  of  May,  1888,  obtained  a 
judgment  in  the  district  court  of  Pueblo  county, 
Colorado,  against  G.  M.  Dameron  and  James  C. 
Jones  for  the  principal  sum  of  $2,985.82,  and  costs 
of  suit,  which  judgment  remained  thereafter  in  full 
force  and  effect  and  unreversed. 

**2.  On  the  21st  day  of  May,  1888,  an  execution 
issued  thereon,  which  was  satisfied  in  part  by  the 
sale  of  certain  property  belonging  to  the  defendant, 
James  C.  Jones,  on  the  10th  day  of  August,  1888, 
and  thereafter  there  remained  of  said  judgment,  un- 
satisfied, the  principal  sum  of  $1,773.82,  but  no  steps 
were  thereafter  taken  to  revive  the  said  judgment. 

*'3.  On  March  9,  1899,  the  Stockgrowers  Na- 
tional Bank  aforesaid,  sued  out  from  the  clerk's  office 
an  alias  execution  for  the  purpose  of  collecting  the 
amount  of  said  judgment  so  remaining  unsatisfied, 
and  the  said  alias  writs  were  placed  in  the  hands  of 
the  sheriffs  of  Bent  and  Otero  counties  to  execute,  and 
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by  the  said  sheriffs  were  levied  on  certain  real  and 
personal  property  situate  in  the  counties  aforesaid 
and  belonging  to  the  said  James  0.  Jones. 

'  ^  The  question  is,  whether  the  alias  writs  of  exe- 
cution lawfully  issued,  and  whether  the  judgment 
aforesaid  remains  as  a  basis  for  the  said  alias  writs 
of  execution,  and  could  the  same  lawfully  issue  with- 
out a  revivor  of  the  said  judgment. ' ' 

The  court  found  that  the  alias  writs  of  execution 
could  lawfully  issue,  and  judgment  was  rendered  in 
favor  of  the  defendant  bank.  From  this  plaintiffs 
appeal. 

It  is  conceded  that  at  the  time  of  the  rendition  of 
the  judgment  under  consideration,  the  limitation  on 
its  life  was  twenty  years,  and  that  execution  might 
issue  at  any  time  within  such  period.  In  1891,  how- 
ever, the  legislature  amended  section  1835  of  the  gen- 
eral statutes,  being  the  first  section  of  the  chapter 
entitled  ^^ Judgments  and  Executions,"  by  re-enact- 
ing it  in  its  entirety,  with  the  amendments  proposed. 
— ^Laws  1891,  p.  246.  The  latter  part  of  this  amenda- 
tory statute  reads  as  follows : 

**And,  provided,  further.  That  execution  may 
issue  on  such  judgment  to  enforce  the  same  at  any 
time  within  twenty  years  from  the  entry  thereof,  but 
not  afterwards,  unless  revived  as  provided  by  law; 
and  from  and  after  ten  years  from  the  entry  of  any 
final  judgment,  in  any  court  of  this  state,  the  same 
shall  be  considered  as  satisfied  in  full,  unless  revived 
as  provided  by  law.  The  term  real  estate,  in  this 
section,  shall  be  construed  to  include  all  interest  of  the 
defendant,  or  any  person  to  his  use  held  or  claimed  by 
virtue  of  any  deed,  bond,  covenant  or  otherwise  for  a 
conveyance  or  as  mortgagor  of  lands,  in  fee  for  life  or 
for  vears. ' ' 

With  the  exception  of  the  last  five  lines  in  this 
proviso,  it  will  be  seen  that  the  matter  is  entirely  new, 
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there  not  having  been  provided  in  the  old  section  of 
which  this  was  amendatory,  any  limit  of  time  within 
which  execution  could  issue,  nor  any  time  after  which 
the  judgment  should  be  deemed  satisfied.  It  will  also 
be  seen  at  a  glance  that  there  is  apparently  an  irrec- 
oncilable conflict  in  the  terms  of  the  proviso.  At  first 
it  is  specified  that  at  any  time  within  twenty  years 
from  the  entry  of  the  judgment,  an  execution  may 
issue  to  enforce  it;  and  immediately  following,  it  is 
provided  that  unless  revived  as  provided  by  law,  the 
judgment  shall  be  considered  satisfied  in  full  from 
and  after  ten  years  from  the  time  of  the  entry. 
Plaintiffs  base  their  contention  upon  the  ten-year 
clause  in  this  proviso,  holding  that  more  than  ten 
years  having  passed  from  the  entry  of  the  judgment 
and  prior  to  the  issuance  of  the  alias  executions  in 
controversy,  the  judgment  must  be  deemed  fully  sat- 
isfied and  discharged,  and  the  executions  must  conse- 
quently be  without  any  force  or  effect,  having  been 
issued  to  enforce  a  dead  judgment.  This  presents  the 
only  issue  in  the  case.  The  sole  question  to  be  deter- 
mined is,  Does  this  statute  of  1891  apply  to  the  judg- 
ment in  question  which  was  rendered  prior  to  its 
passage!  If  so,  what  is  the  construction  of  this  pro- 
viso which  we  have  quoted,  so  far  as  it  applies  to  the 
judgment  and  executions  in  controversy!  Does  the 
twenty-year  clause  or  the  ten-year  clause  apply! 

If  the  ten-year  clause  be  sustained,  and  be  held 
applicable  to  judgments  rendered  prior  to  the  passage 
of  the  act,  that  the  statute  would  in  such  case  and  to 
such  extent  be  retroactive  is  self-evident.  This  alone, 
however,  would  not  defeat  it,  because  retroactive  leg- 
islation within  certain  limits  may  be  sustained  when 
it  is  remedial  in  its  character— affecting  the  remedy 
only.  Whether  the  purpose  of  the  statute  under  con- 
sideration is  remedial  in  its  character,  we  do  not  deem 
it  necessary  to  decide.    The  rule  of  statutory  con- 
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struction,  with  or  without  constitutional  inhibition 
and  whether  the  statute  is  remedial,  or  otherwise,  is 
that  it  must  be  interpreted  as  prospective  unless  the 
contrary  intent  is  clearly  manifested.  The  first  and 
chief  aim  and  object  of  a  court  in  construing  a  statute 
is  to  ascertain  the  intention  of  the  legislature,  and  in 
every  country  where  the  supremacy  of  law  is  recog- 
nized, it  is  far  more  reasonable  to  suppose  that  this 
intention  was  to  legislate  for  the  future  rather  than 
the  past.  Every  reasonable  doubt  as  to  such  intent 
must  be  resolved  against,  rather  than  in  favor  of,  the 
retroactive  operation  of  the  statute.  The  leading  case 
upon  this  subject  in  this  jurisdiction  is  Raihvay  Co. 
V.  Woodward,  4  Colo.  162.  In  this,  Chief  Justice 
Thatcher  said:  **But  when  legislatures,  even  in  the 
absence  of  a  constitutional  interdict,  pass  laws  which 
might  be  so  construed  as  to  give  them  a  retrospective 
effect,  courts  will  not  so  interpret  them  unless  the  in- 
tention of  the  law-making  power  is  clearly  declared. 
With  caution  and  distrust  courts  give  retrospective 
statutes  effect,  even  where  the  law-giver  has  consti- 
tutional power  to  enact  them. ' '  To  the  same  effect  is 
Day  V.  Madden,  9  Colo.  App.  464,  in  which  Judge 
Bissell  discussed  the  subject  and  affirmed  the  same 
rule  in  an  able  and  exhaustive  opinion.  In  United 
States  V.  Heth,  3  Cranch  399,  it  was  said,  in  the 
opinion  of  the  court :  * '  Words  in  a  statute  ought  not 
to  have  a  retrospective  operation,  unless  they  are  so 
clear,  strong  and  imperative  that  no  other  meaning 
can  be  annexed  to  them,  or  unless  the  intention  of  the 
legislature  cannot  be  otherwise  satisfied. ' '  The  rule 
is  founded  on  the  soundest  principles  of  public  pol- 
icy, and  its  reason  is  manifest.  Every  citizen  is  sup- 
posed to  know  the  law,  and  to  govern  his  conduct,  both 
as  to  business  affairs  and  otherwise,  in  accordance 
with  its  provisions.  It  would  be  a  manifest  injustice 
if  after  rights  had  become  vested  according  to  exist- 
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ing  lawSy  they  could  be  taken  away,  in  whole  or  in 
part,  by  subsequent  legislation.  And  even  in  cases 
where  the  legislature  is  empowered  to  enact  laws  to 
some  extent  retroactive  in  effect,  it  would  be  equally 
unjust  by  judicial  construction  of  a  doubtful  statute, 
to  take  away  pre-existing  rights,  even  so  far  as  the 
remedy  only  was  concerned.  Such  a  course  would 
tend  inevitably  to  bring  about  a  state  of  uncertainty 
and  instability,  which  would  not  only  bring  the  law 
into  disrepute,  but  work  serious  injury  in  many  cases. 
In  this  case  if  the  legislature  had  intended  that 
the  new  matter  in  the  amendatory  statute  should 
apply  to  or  affect  pre-existing  judgments,  it  would 
have  been  most  easy  to  have  indicated  such  an  intent. 
There  is,  however,  not  the  slightest  word  in  the 
phraseology  used,  even  by  the  most  forced  construc- 
tion, to  indicate,  in  our  opinion,  such  an  intent.  It  is 
true  that  there  was  no  saving  clause  to  the  statute,  but 
the  prohibition  of  retrospective  legislation  in  the  con- 
stitution and  the  establised  rule  of  statutory  construc- 
tion which  we  have  mentioned,  operate  as  a  saving 
clause.  In  our  opinion  on  the  contrary,  the  phrase- 
ology of  the  statute  indicates  an  intention  that  it 
should  be  prospective  only.  The  judgments  to  which 
it  was  intended  that  the  act  should  apply  are  men- 
tioned in  the  first  five  lines  of  the  section,  which  read 
as  follows :  ^  ^  All  and  singular  the  goods  and  chattels, 
lands,  tenements  and  real  estate  of  every  person 
against  whom  any  judgment  shall  be  obtained,  in  any 
court  of  record,  either  at  law  or  in  equity,  etc. ' '  The 
word  '^ shall"  in  its  common  and  ordinary  usage, 
unless  accompanied  by  qualifying  words  which  show 
a  contrary  intent,  always  refers  to  the  future.  Web- 
ster, in  his  dictionary,  says,  in  reference  to  the  early 
use  of  the  word  in  the  English  language:  *'In  the 
early  English,  and  hence  in  our  English  Bible,  shall 
is  an  auxiliary  mainly  used  in  all  persons  to  express 
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simple  futurity.'*  Here  there  were  no  qualifying 
words,  although  it  would  have  been  easy  for  the  legis- 
lature, if  it  had  intended  that  the  act  should  affect 
pre-existing  judgments,  to  have  clearly  manifested 
such  intent  by  the  simple  insertion  of  the  words  '^or 
have  been*'  after  the  words  ** shall  be"  in  the  extract 
which  we  have  just  quoted. 

There  being  nothing  in  the  act  to  indicate  an 
intention  that  it  should  be  otherwise  than  prospective 
in  its  effect,  we  must  hold  that  the  proviso,  whatever 
its  construction,  did  not  apply  to  the  judgment  in  this 
cause,  and  that  hence  the  alias  executions  were  law- 
fully issued.  By  thus  holding,  the  statute  is  in  no 
wise  nullified,  but  full  effect  given  to  it,  so  far  as  con- 
cerns judgments  subsequently  rendered.  These  views 
are  decisive  of  the  case,  and  it  is  not  necessary  to  con- 
sider the  other  questions.  We  are  spared  the  neces- 
sity of  what  would  appear  to  be  the  rather  onerous 
task  of  reconciling  the  conflict  in.  the  statute,  and  of 
giving  it  any  reasonable  construction. 

The  judgment  will  be  affirmed.  Affirmed. 

GuNTER,  J.,  having  been  of  counsel,  did  not  par- 
ticipate in  the  decision  of  this  cause. 


[No.  2068.1  J^g 

The  Board  of  County  Commissioners  of  La  Plata 

County  v.  Durnell. 

1.  Burden  of  Proof — Accord  and  Satisfaction. 

To  BUBtain  a  plea  of  accord  and  satisfaction  the  burden  of 
proof  1b  upon  the  party  relying  upon  such  plea  to  show,  by  com- 
petent evidence,  every  element  necessary  to  constitute  It 

2.  Claims  Against  County — County  Warrants— Accord  and  Satis- 

faction. 
Plaintiff,  a  county  school  superintendent,  presented  to  de- 
fendant, the  board  of  county  commissioners,  several  itemized 
bills  for  services  made  out  on  blank  forms  used  for  that  pur- 
pose, on  which  were  printed  a  blank  form  indorsement,  "the 
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amount  of  | was  allowed  on  the  within  account  In  full 

payment  thereof,  by  order  of  the  board  of  county  commis- 
sioners/' with  blanks  for  dates  and  signature  of  chairman.  It 
was  the  custom  of  the  board,  when  an  account  was  allowed,  to 
fill  out  the  blanks  and  the  chairman  signed  the  indorsement. 
Some  of  plaintiffs  accounts  were  allowed  in  full,  some  in  part 
and  some  wholly  disallowed.  Warrants  were  issued  and  accepted 
by  plaintiff,  but  there  were  no  indorsements  on  the  warrants  of 
any  conditions  upon  which  they  were  issued.  There  was  no 
proof  that  plaintiff  had  any  knowledge,  either  actual  or  implied, 
that  the  amounts  allowed  In  part  payment  of  certain  bills  were  to 
be  taken  in  full  satisfaction  thereof,  nor  that  he  had  any  knowl- 
edge of  the  custom  of  the  board  to  make  such  conditions  in  the 
allowance  of  bills.  Held,  that  the  acceptance  of  the  warrants  by 
plaintiff  was  not  a  satisfaction  of  the  claims  allowed  only  in 
part,  and  that  plaintiff  could  maintain  an  action  for  the  balance. 

• 

Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  N.  C.  Miller,  for  appellant. 

Mr.  W.  A.  Reese  and  Mr.  Reese  McCloskey,  for 
appellee. 

Wilson,  P.  J. 

Plaintiff  presented  to  defendant,  the  board  of 
county  commissioners  of  La  Plata  county,  for  allow- 
ance, a  number  of  separate  itemized  bills  or  accounts 
for  services  claimed  to  have  been  rendered  by  him  as 
county  superintendent  of  schools.  The  bills  were 
made  out  on  printed  blanks  used  for  the  purpose,  and 
on  the  back  of  each  was  the  following  printed  form : 

'*The  amount  of  $ was  allowed  on  the  within 

account  in  full  payment  thereof,  by  order  of  the  board 

of  county  commissioners  on  the day  of , 

189 

Chairmalii. ' ' 

When  the  bills  were  acted  upon  by  the  board  it 
seems  to  have  been  the  custom  to  fill  out  the  proper 
blank  space  with  the  amount  allowed,  together  with 
the  date,  and  this  was  signed  by  the  chairman  of  the 
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board.  Some  of  plaintiff's  accounts  were  allowed  in 
fnll,  some  only  in  part  and  some  wholly  disallowed. 
County  warrants  or  orders  for  the  amounts  allowed 
were  made  out  by  the  county  clerk,  and  were  received 
by  the  plaintiff,  or  by  his  assignee.  Plaintiff  then 
commenced  this  suit  for  the  balance  due  on  the  ac- 
counts which  had  been  only  partially  allowed  and 
paid.  The  defense  relied  upon  is  that  the  warrants 
for  the  respective  amounts  were  taken  and  accepted 
by  plaintiff  in  full  satisfaction  of  the  respective 
claims.    Judgment  was  for  plaintiff. 

The  facts  of  this  case  are  quite  similar  to  those 
of  Rio  Grande  County  v.  Hobkirk,  13  Colo.  App.  180, 
and  they  are  not  at  all  such  as  to  bring  the  case  within 
the  rule  announced  in  Board  of  Commissioners  of  La 
Plata  County  v.  Morgan,  28  Colo.  322,  65  Pac.  41. 
The  defendant's  plea  was  in  the  nature  of  accord  and 
satisfaction,  and  to  sustain  it  the  burden  was  upon  it 
to  show  by  competent  evidence  every  element  neces- 
sary to  constitute  it. — Rio  Grande  County  v.  Hobkirk, 
supra.  In  this  it  wholly  failed.  There  was  no  proof 
that  the  plaintiff  had  any  knowledge  that  the  board 
in  the  allowance  of  only  a  part  of  his  claims  at  the 
time  when  presented,  had  prescribed  or  intended  to 
prescribe  as  a  condition  that  such  allowance  was  to  be 
taken  in  full  satisfaction  of  the  claim.  Nor  were  any 
facts  or  circumstances  shown  which  were  equivalent 
to,  or  from  which  such  knowledge  on  plaintiff's  part 
could  be  implied.  Nor  was  it  shown  that  plaintiff  had 
any  knowledge  of  the  custom  of  the  board,  if  such  a 
custom  existed,  of  prescribing  as  a  condition  when  it 
disallowed  a  claim  in  part  that  the  allowance  should 
be  accepted  in  full  payment.  This  knowledge  was 
shown  in  the  Morgan  case,  and  was  precisely  that 
upon  which  the  court  based  its  opinion.  It  said :  '  ^  It 
sufficiently  appears  from  the  record  that  defendant  in 
error  was  cognizant  of  the  mode  of  doing  business  by, 
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and  the  universal  custom  of,  the  board,  when  it  disal- 
lowed a  portion  of  a  claim  to  prescribe,  as  a  condition 
of  the  right  of  the  claimant  to  receive  a  warrant  for 
the  part  allowed  that  he  should  take  it  in  full  satisfac- 
tion of  the  entire  claim.  When  he  took  his  warrants 
plaintiff  had  knowledge,  or  facts  equivalent  to  knowl- 
edge, not  only  of  this  condition,  but  also  that  endorse- 
ments to  this  effect  were  made  upon  the  back  of  the 
blank  form/*  It  was  not  shown  in  this  case  that 
plaintiff  ever  saw  the  voucher  or  claim  presented 
after  it  had  been  acted  upon  by  the  board,  and  after 
this  blank  form  on  the  back  of  the  claim  had  been 
filled  out.  Even  if  he  had  seen  it,  under  the  evidence 
in  this  case,  it  possibly  would  not  alone  have  been 
sufficient  to  have  estopped  him  from  bringing  this 
suit,  because  it  appeared  that  in  a  number  of  in- 
stances of  which  plaintiff  had  knowledge,  they  being 
with  reference  to  his  own  claims,  the  board  had  al- 
lowed only  a  part  of  his  claim,  and  had  subsequently 
allowed  the  remainder,  showing  that  the  board  itself 
did  not  regard  this  endorsement  upon  the  back  of  a 
claim  as  conclusive  and  final.  It  is  in  evidence  that 
the  plaintiff  saw  only  the  warrants  which  were  issued 
in  payment  of  the  sums  allowed,  and  there  were  no 
endorsements  whatever  upon  these  to  show  any  con- 
ditions upon  which  they  were  issued.  It  seems,  too, 
that  at  the  time  of  the  acceptance  of  these  warrants, 
the  plaintiff,  although  it  is  shown  that  he  had  no 
knowledge  of  any  condition  being  attached  to  their 
issuance,  expressly  notified  the  clerk  that  he  did  not 
accept  them  in  full  of  his  claims. 

The  judgment  of  the  court  was  correct,  and  it  will 
be  affirmed. 

Aifirmed. 
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[No.  2039. j 

Cbippen,  Trustee,  v.  Comstock  et  al, 

1.  Water  Rights— Conveyances. 

A  water  right,  even  though  It  may  be  appurtenant  to  land» 
is  the  subject  of  property,  and  may  be  conveyed  with  or  without 
the  land. 

2.  Same — Mortgages — ^After  Acquired  Water  Rights. 

A  deed  of  trust  conveying  land  together  with  all  ditches  and 
water  rights  thereunto  belonging  without  any  specific  mention  or 
description  of  the  ditch  or  water  right,  does  not  convey  an  after 
acquired  water  right  and  ditch  not  in  existence  at  the  time  the 
trust  deed  was  executed. 

3.  Same — Appurtenances. 

Plaintiff  took  a  deed  of  trust  conveying  certain  land,  together 
with  all  ditches  and  water  rights  thereunto  belonging.  After- 
wards the  grantor  constructed  a  ditch  and  used  the  water  there- 
from at  all  times  in  irrigation  of  the  land  conveyed  by  deed  of 
trust  to  plaintiff.  About  the  time  the  ditch  was  completed  the 
grantor  executed  to  defendant  a  deed  of  trust  to  land  adjoining 
that  conveyed  to  plaintiff  and  In  the  deed  of  trust  conveyed  the 
ditch  by  particular  description,  and  the  water  right  thereby  ac- 
quired. Defendant  had  no  notice  of  any  intention  on  the  part  of 
the  grantor  to  appropriate  and  use  the  water  so  as  to  become  an 
appurtenant  to  the  land  conveyed  by  the  first  deed  of  trust. 
Held,  that  the  ditch  and  water  right  did  not  become  an  appurte- 
nant to  the  land  on  which  the  water  was  used  so  as  to  vest  in 
plaintiff,  but  that  the  express  conveyance  thereof  to  defendant 
vested  in  defendant  the  superior  title. 

4.  Mortgages  —  Application   for   Loan  — After  Acquired   Water 

Right— Notice. 
Where  a  deed  of  trust  conveyed  land  together  with  all 
ditches  and  water  rights  thereto  belonging  without  any  specific 
mention  of  an  after  acquired  water  right  and  subsequently  con- 
structed ditch,  statements  made  in  an  unrecorded  application  for 
the  loan  or  to  the  mortgagee  in  reference  to  such  ditch  and  water 
right  could  have  no  force  or  effect  against  a  subsequent  mort- 
gagee to  whom  the  ditch  and  water  right  were  expressly  con- 
veyed by  deed  of  trust  where  said  second  mortgagee  had  no 
knowledge  of  such  statements. 

Error  to  the  District  Court  of  Chaffee  County. 
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Messrs.  Hodoes,  Wilson  &  Hodges,  for  plaintiff 
in  error. 

Mr.  0.  K.  Habtenstein,  for  defendants  in  error. 

Wilson,  P.  J. 

This  controversy  involves  the  ownership  of  an 
undivided  one-eighth  interest  in  what  is  known  as  the 
Bowen  ditch,  taking  water  from  Chalk  creek,  in 
Chaffee  county,  for  the  purpose  of  irrigation,  and  of 
the  right  to  the  water  flowing  in  said  ditch,  to  the 
extent  of  one-eighth  of  the  whole.  The  material  facts 
upon  which  the  issues  turn  are  that  on  August  8, 1888, 
George  L.  Smith  made  application  in  writing  to  Crip- 
pen,  Lawrence  and  Company  for  a  loan  of  one  thou- 
sand dollars,  to  secure  the  payment  of  which  he  pro- 
posed to  execute  a  deed  of  trust  upon  one  hundred  and 
sixtj"  acres  of  land  owned  by  him.  In  this  formal  ap- 
plication occurred  inter  alia  the  following : 

*  *  Q.    13.   From  what  canal  is  the  land  irrigated  f 
* '  A.    Private  canal  out  of  Brown 's  creek ;  also 

one-eighth  interest  in  large  ditch  from  Chalk  creek. 

*  *  Q.  16.  Will  you  assign  above  water  rights  as 
security  for  this  loan  ? 

^*A.    Yes.'* 

The  loan  was  made,  and  on  August  20,  following. 
Smith  executed  a  deed  of  trust  to  secure  its  payment 
In  the  deed  of  trust,  after  the  usual  conveyance 
clause  and  a  description  of  the  land  it  was  recited: 
*' Together  with  all  ditches  and  water  rights  thereunto 
belonging  or  in  any  wise  appertaining,  to  have  and  to 
hold  the  same,  together  with  all  and  singular  the  tene- 
ments, hereditaments  •  •  *  including  all  water 
rights  and  privileges,  ditch  or  ditches  *  *  *  or  in 
case  of  waste,  or  nonpayment  of  taxes,  water  dues  or 
assessments,  etc. ' ' 

The  loan  was  made  for  a  period  of  five  years.  On 
October  12,  1888,  Smith  and  seven  others  prepared 
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and  filed  in  the  office  of  the  county  clerk  of  Chaffee 
county,  as  required  by  law,  a  statement  of  their  inten- 
tion to  take  out  an  irrigating  ditch,  to  be  known  as  the 
Bowen  ditch,  from  Chalk  creek,  and  also  a  map  show- 
ing the  line  of  the  ditch,  capacity,  etc.  In  this  verified 
statement  it  was  recited  that  work  was  commenced  on 
the  ditch  on  September  24,  1888.  On  July  22,  1890, 
Smith  executed  a  deed  of  trust  upon  certain  other 
lands,  adjoining,  however,  those  described  in  the  first 
mentioned  deed  of  trust,  to  secure  the  payment  of  a 
note  given  by  him  to  -The  Colorado  Loan  and  Mort- 
gage Company.  In  this  deed,  after  the  conveying 
clause  and  a  description  of  the  land  to  be  conveyed,  it 
was  recited :  *  *  Together  with  a  one-eighth  interest  in 
Bowen  ditch  and  all  of  Brown's  creek  ditches,  includ- 
ing with  said  land  all  ditch  and  water  rights  there- 
unto appertaining  or  in  any  way  belonging,  or  which 
are  held  or  controlled  by  the  said  party  of  the  first 
part  at  this  date,  or  which  may  be  acquired  by  said 
first  party  as  to  said  land  during  the  existence  of  this 
trust  deed.'' 

A  number  of  other  conveyances  were  offered  and 
received  in  evidence  and  are  preserved  as  exhibits  in 
the  record,  but  a  consideration  of  these  two  only  is 
necessary  for  the  determination  of  the  cause.  The 
plaintiff,  who  is  here  plaintiff  in  error,  claims  title 
under  and  through  the  first  deed  of  trust,  the  defend- 
ants under  the  second.  The  relief  prayed  was  that 
the  defendants  be  adjudged  and  decreed  to  have  no 
right,  title  or  interest  in  or  to  any  part  of  the  Bowen 
ditch,  or  use  of  any  part  of  the  water  decreed  to  or 
flowing  in  the  same  adverse  to  that  of  this  plaintiff, 
and  that  they  be  forever  barred  and  estopped  from 
making  or  asserting  any  claim  thereto,  adverse  or 
paramount  to  that  of  any  of  the  other  parties  to  the 
action,  such  other  parties  being  the  owners  of  the 
other  interests  in  the  ditch.     The  defendants  an- 
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swered,  denying  the  asserted  claims  of  plaintiff  in  all 
respects.  They  also  alleged  ownership  of  the  ditch 
interest  in  themselves,  and  prayed  judgment  that 
they  be  adjudged  to  be  such  owners.  The  issues  were 
found  in  favor  of  the  defendants,  and  judgment  ren- 
dered accordingly. 

The  complaint  was  framed  on  the  theory  that 
Smith,  through  whom  both  parties  claim,  held  the 
ditch  interest  and  water  right  in  controversy  as 
trustee  for  the  grantors  of  the  plaintiff,  but  present 
counsel  have  practically  abandoned  that  theory,  and 
rely  for  recovery  upon  the  contention  that  the  ditch 
and  water  right  were  appurtenant  to  the  land  con- 
veyed in  the  first  deed  of  trust,  and  as  such  were 
embraced  in  such  deed  of  trust,  and  passed  to  the  pur- 
chaser and  his  successors  upon  foreclosure.  This  point 
only  we  will  consider.  That  the  interest  in  the  ditch 
itself  was  not  conveyed  in  any  manner  by  the  first 
deed  of  trust  is  apparent,  because  it  is  not  specifically 
mentioned,  and  for  the  additional  cogent  reason  that 
it  was  not  in  existence  at  that  time,  the  ditch  not  even 
having  been  commenced.  The  plaintiff  or  his  grant- 
ors might,  however,  have  acquired  a  right  to  the  water 
flowing  in  the  ditch  to  the  extent  of  a  one-eighth  part, 
without  having  acquired  an  interest  in  the  ownership 
of  the  ditch  itself.  The  question  then  is:  Did  the 
grantors  of  plaintiff  acquire  the  water  right  in  the 
Bo  wen  ditch  by  the  deed  of  trust  t  It  must  be  borne 
in  mind  that  a  water  right  itself,  even  though  it  may 
be  appurtenant  to  land,  is  the  subject  of  property,  and 
may  be  conveyed  with  or  without  the  land.  This 
legal  proposition  has  been  positively  settled  by  re- 
peated adjudications  in  this  state.  We  refer  to  a  few 
only. — Strickler  v.  City  of  Colorado  Springs,  16  Colo. 
61 ;  Arnett  v.  Linhart,  21  Colo.  ISS  ;J)aum  v.  Conley, 
27  Colo.  56,  59  Pac.  753 ;  Child  v.  Whitman,  7  Colo. 
App.  117. 
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In  the  Linhart  case^  supra,  the  supreme  court 
said:  ^^ Being  therefore  a  distinct  subject  of  grant 
and  transferable  with  or  without  the  land,  whether  a 
deed  to  land  conveys  the  water  right  depends  upon  the 
intention  of  the  grantor,  which  is  to  be  gathered  from 
the  express  terms  of  the  deed ;  or  when  it  is  silent  as 
to  the  water  right,  from  the  presumption  that  arises 
from  the  circumstances,  and  whether  such  right  is 
or  is  not  incident  to  and  necessary  to  the  beneficial 
enjoyment  of  the  land."  That  the  deed  did  not  con- 
vey the  water  right  in  dispute  in  praesenti  is  clear, 
because  it  was  not  in  existence  at  the  time.  The 
plaintiff  insists,  however,  that  the  water  right,  though 
after  acquired,  was  made  an  appurtenant  to  the  land 
embraced  in  the  deed  of  trust,  under  which  he  claims, 
by  appropriation  and  actual  user,  and  should  be  held- 
to  inure  to  his  benefit.  We  do  not  think  that  the  posi- 
tion of  plaintiff  in  this  respect  can  be  sustained  under 
the  facts  of  the  case,  as  presented.  It  is  not  neces- 
sary to  discuss  nor  determine  when,  how,  or  under 
what  circumstances  if  at  all,  an  after  acquired  water 
right  might  become  appurtenant  to  land  by  appro- 
priation and  user.  The  facts  are  lacking  in  this  case 
to  sustain  such  a  contention  in  any  event.  Water  right 
being  in  this  state  a  subject  of  property,  there  must, 
before  an  after  acquired  water  right  could  become  ap- 
purtenant to  land,  have  been  manifested  to  some  ex- 
tent under  the  rule  laid  down  by  the  supreme  court, 
an  intention  that  it  should  become  so.  It  was  conceded 
in  this  case  that  the  water  right  acquired  by  Smith 's 
ownership  of  a  one-eighth  interest  in  the  Bowen  ditch 
was  used  at  all  times  after  construction  of  the  ditch 
for  the  irrigation  of  the  land  described  in  the  first 
deed  of  trust ;  but  it  is  nowhere  shown  when  the  ditch 
was  completed,  and  at  what  time  such  user  of  this 
water  right  commenced.  There  was  no  testimony 
whatever  upon  this  point,  and   the   only   reference 
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which  we  find  to  it  is  an  incidental  allusion  in  the 
complaint,  in  which  it  is  charged  that  Smith  ^^as  such 
trustee  or  agent  so  constructed  and  said  appropria- 
tion of  water  made,  which  use  began  during  the  year 
1890,  etc. '  *  We  are  nowhere  advised  as  to  what  time 
in  1890,  and  it  will  be  remembered  that  the  second 
deed  of  trust  was  executed  in  July,  1890,  and  that 
therein  Smith's  interest  in  the  Bowen  ditch  was 
specifically  mentioned,  and  was  included  in  the  con- 
veyance. Here  was  the  first  evidence  of  Smith's  in- 
tention as  to  the  disposition  of  his  interest  in  the 
ditch.  It  must  be  remembered,  too,  that  at  this  time 
and  for  years  aferwards.  Smith  was  in  possession  of 
the  tracts  of  land  described  in  both  deeds  of  trust. 
So  far  as  appears  from  the  record,  neither  the  trus- 
tee nor  the  beneficiaries  in  the  second  deed  of  trust 
had  any  notice  of  any  intention  on  the  part  of  Smith, 
if  such  were  the  case,  to  so  appropriate  and  use  this 
water  as  to  become  an  appurtenant  to  the  land  de- 
scribed in  the  first  deed  of  trust.  There  was  no  tes- 
timony offered  or  received  to  show  or  showing  that 
before  the  execution  of  the  second  deed  of  trust  any 
water  at  all  was  taken  from  the  Bowen  ditch  and  used 
upon  the  land  embraced  in  the  first  deed  of  trust. 
The  statement  in  his  application  for  loan  was  of  no 
force  whatever,  even  if  it  could  become  such  in  any 
event  against  third  parties,  because  it  was  not  of 
record,  and  is  not  shown  to  have  come  to  the  knowl- 
edge of  the  parties  to  the  second  deed  of  trust.  Nor 
would  any  statement  which  Smith  made  to  the 
parties  to  the  first  deed  of  trust  at  the  time  of  its  ex- 
ecution have  been  of  any  force  or  effect  as  against  the 
parties  to  the  second  deed  of  trust,  unless  brought  to 
their  knowledge  prior  to  the  inception  of  their  inter- 
est, which  is  not  shown.  The  parties  to  the  second 
deed  of  trust,  therefore,  having  no  notice  at  the  time 
of  the  execution  of  their  deed  of  trust,  either  actual 
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or  constmctive,  that  Smith's  interest  in  the  water 
flowing  throngh  the  Bowen  ditch  was  or  was  intended 
to  be  used  upon  the  land,  or  that  it  ever  became  or 
was  intended  to  be  an  appurtenant  to  the  land  em- 
braced in  the  first  deed  of  trust,  it  must  be  held  that 
the  express  conveyance  to  them  of  the  ditch  and  water 
right  was  valid,  and  the  title  derived  under  it  super- 
ior to  that  set  up  by  those  claiming  under  the  first 
deed  of  trust.  These  conclusions  necessitate  an  af- 
firmance of  the  judgment. 

Clyne  v.  Water  Co.,  100  Calif,  310,  relied  upon  by 
plaintiff,  is  not  at  all  in  point  as  we  view  the  case. 
That  did  not  in  effect  involve  an  after  acquired  water 
right.  It  concerned  only  the  water  right  which  was 
in  existence  at  the  time  of,  and  was  conveyed  by  the 
mortgage.  Wliile  the  mortgage  was  in  effect,  the 
mortgagor  contracted  with  a  water  company  which 
desired  to  construct  a  reservoir  on  the  stream  above 
the  mortgaged  premises  to  surrender  her  water  right, 
provided  that  the  company  would  thereafter  deliver 
to  her  premises  through  its  pipes  the  same  amount  of 
water  which  they  had  before  enjoyed.  The  suit  was 
by  the  owner  of  the  premises  under  the  foreclosure 
of  the  mortgage,  who  simply  sought  to  compel  the 
water  company  to  comply  with  its  contract.  No  new 
water  right  was  created  by  this  contract.  It  involved 
simply  the  delivery  of  the  water  to  which  the  prem- 
ises were  entitled  by  virtue  of  the  water  right  ap- 
purtenant to  them  at  the  time  the  mortgage  was  ex- 
ecuted. 

There  were  other  important  questions  raised  and 
discussed,  but  as  the  one  which  we  have  considered 
is  decisive  of  the  appeal,  we  need  not  refer  to  them. 

AHHrmed. 
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[No.  2055.] 

Brockway  v.  The  W.  &  T.  Smith  Co. 

1.  Summont — Appearance — Copy  of  Complaint — ^Taxing  Coat. 

Where  a  defendant  procures  from  the  clerk  a  copy  of  a  com- 
plaint and  taxes  the  cost  thereof  against  the  plaintifC  as  author- 
ized by  section  45,  Mills'  Annotated  Code,  it  is  a  general  appear- 
ance in  the  action,  and  waives  all  defects  of  service  of  summons. 

2.  Appellate  Practice — Final  Judgment — Denying  Default. 

An  order  quashing  service  of  summons  and  denying  a  de- 
fault, but  entering  no  Judgment  against  plaintifT,  Is  not  a  final 
Judgment  that  can  be  reviewed  In  the  appellate  court 

Error  to  the  District  Court  of  Mesa  County, 

Mr.  John  P.  Brockway,  pro  se. 
Thomson,  J. 

The  plaintiff  in  error  brought  this  action  against 
the  defendant  in  error  to  recover  the  amount  of  an 
alleged  indebtedness,  and  subject  land  to  its  pay- 
ment, on  which  it  was  alleged  to  be  a  lien.  Summons 
was  served  on  the  defendant,  Rhone,  but  not  on  the 
defendant,  The  W.  &  T.  Smith  Company.  Service  up- 
on the  latter  defendant  by  publication  was  then  at- 
tempted, and,  as  the  plaintiff  insists,  completed.  How- 
ever, on  the  Smith  Company's  motion,  for  the  sole 
purpose  of  which  its  appearance  was  specially  en- 
tered, the  return  of  this  service  was  quashed  for  cer- 
tain supposed  irregularities  in  the  procurement  of 
the  order  authorizing  the  publication. 

On  the  2d  day  of  February,  1898,  The  Smith 
company,  by  its  attorney,  demanded  and  obtained, 
from  the  clerk  of  the  court,  a  copy  of  the  complaint 
in  the  suit,  and  caused  the  cost  of  the  copy,  being 
$2.10,  to  be  taxed  against  the  plaintiff.  On  the  7th 
day  of  March,  1899 — The  Smith  company  having 
filed  no  pleading  in  the  cause — ^the  plaintiff  moved 
the  court  for  a  default  against  it,  on  the  ground  that 
by  its  procurement  of  a  copy  of  the  complaint  at  the 
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cost  of  the  plaintiff,  it  had  made  a  general  appearance 
and  the  time  for  pleading  had  expired.  The  motion 
was  denied. 

The  following  is  from  section  45,  Mills'  Anno- 
tated Code: 

**The  party  filing  any  pleading  of  fact,  or 
amendment  thereto,  or  any  demurrer,  petition,  or  mo- 
tion in  any  cause,  shall  also  lodge  with  the  clerk  a 
copy  thereof  for  the  adverse  party,  unless  it  shall  ap- 
pear that  such  adverse  party,  or  his  attorney,  has  al- 
ready received  such  copy,  and  in  default  of  so  doing 
the  clerk  shall,  upon  request  of  the  adverse  party, 
make  such  copy,  taxing  the  cost  thereof  against  the 
party  so  in  default.'' 

An  unserved  defendant  desiring  to  move  in  a 
cause,  may  limit  his  appearance  to  the  purpose  in 
hand.  But  any  appearance  which  is  not,  in  terms, 
expressed  to  he  special,  is  general.  If  the  act  of  the 
defendant  in  procuring  a  copy  of  the  complaint,  and 
causing  the  cost  to  be  taxed  against  the  plaintiff,  was 
an  appearance  at  all,  it  was  a  general  appearance. 
We  think  it  was  an  appearance.  The  defendant  ex- 
ercised a  right  which  the  code  provision  we  have 
quoted,  gives  only  to  a  party.  It  could  take  no  action 
in  the  cause  whereby  costs  might  be  taxed  against 
the  plaintiff,  without  acknowledging  itself  a  party. 
If  it  had  not  been  served  with  summons,  it  was  a 
stranger  to  the  case;  but  it  might,  nevertheless, 
appear  voluntarily,  and  so  make  itself  a  party;  and 
by  doing  that  which  is  allowable  only  to  a  party, 
and  which  could  not  be  done  without  coming  into  the 
ease,  the  defendant  waived  the  service  of  summons, 
and  subjected  itself  to  the  jurisdiction  of  the  court. 

But  the  cause  is  still  pending  below.  While  the 
court  quashed  the  return  of  service,  and  denied  the 
motion  for  a  default,  it  entered  no  judgment  against 
the  plaintiff.    All  proceedings  in  the  case  stopped 
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with  the  denial  of  the  default    With  that  order,  the 
record  before  us  ends.    Our  statute  permits  the  re- 
view in  appellate  courts  of  final  judgments  only. — 
Sees.  368,  406,  406d,  Mills'  Ann.  Code. 
Let  the  writ  of  error  be  dismissed. 

Dismissed. 


[No.  1933.1 

Cabnahan  v.  Connolly. 

1.  Appellate  Practice— Bl  I  la  of  Exception. 

Where  an  action  was  dismisBed  under  a  rule  of  court  for 
want  of  prosecution,  and  the  bill  of  exceptions  contains  neither 
the  rule  nor  the  facts  upon  which  the  court  acted  In  ordering  the 
dismissal,  an  assignment  of  error  based  upon  the  order  of  dis- 
missal will  not  be  considered. 

2.  Practice — DItmltsal — Notice— Waiver— Appearance. 

Where  the  court  of  Its  own  motion  called  a  case  as  within  a 
rule  for  dismissal  for  want  of  prosecution,  and  plaintiff's  counsel 
had  case  set  for  hearing  on  question  as  to  whether  or  not  It 
should  be  dismissed,  and  voluntarily  appeared  at  such  hearing 
and  without  objection  went  Into  the  trial  of  the  question,  he 
waived  objection  that  no  notice  was  served  upon  him. 

3.  Appellate  Practice— Judgments — Presumption  of  Regularity. 

On  appeal  a  Judgment  of  a  court  of  general  Jurisdiction  hav- 
ing Jurisdiction  of  the  subject-matter  and  parties,  and  power  to 
enter  the  Judgment  In  question.  Is  presumed  to  be  regular  in 
every  respect  unless  the  contrary  appears  from  the  record. 

4.  Practice— Adverse  Suits— Dlsmiasal. 

The  dismissal  of  an  adverse  suit  without  a  verdict  Is  not 
obnoxious  to  section  2326,  T7.  S.  Rev.  Stats.,  which  provides 
that,  If  title  is  not  established  in  either  party,  the  Jury  shall  so 
find. 

5.  Appellate  Practice — Bills  of  Execptlon— Rules  of  Court — Mo- 

tion for  New  Trial. 
Where  a  case  was  dismissed  under  a  certain  rule  of  court, 
the  court  rule  cannot  be  brought  before  the  appellate  court  for 
review  by  including  a  copy  thereof  in  a  motion  for  new  trial  and 
incorporating  the  motion  In  the  bill  of  exceptions.  The  state- 
ment in  the  motion  that  It  contains  a  copy  of  the  role  Is  no  evi- 
dence  of  the  existence  or  contents  of  the  nila 
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6.  Appellate    Practice— Rules   of   Trial    Cou rt-^D ism iMal— Pre- 

sumptions. 

A  rule  of  the  trial  court  providing  for  the  dismissal  of  causes 
for  failure  of  prosecution  is  valid  and  the  court  has  power  to 
enforce  it.  And  where  the  facts  to  which  the  court  applied  the 
rule  In  dismissing  a  case  are  not  before  the  appellate  court  it 
cannot  say  that  the  trial  court  abused  its  discretion  or  violated 
the  law  in  applying  the  rule. 

7.  Appellate  Practice — Supplemental  Record. 

Leave  will  not  be  granted  to  a  party  to  file  a  supplemental 
record,  after  the  case  has  been  decided  and  pending  a  motion  for 
rehearing  to  bring  before  the  court  a  rule  of  the  trial  court  where 
the  briefs  of  the  adverse  party  contended  that  the  rule  was  not 
before  the  court  and  the  party  making  the  request  had  ample 
warning  of  the  contention  that  the  rule  was  not  in  the  record 
and  ample  opportunity  to  amend  the  record  before  the  cause 
was  determined. 

Error  to  the  District  Court  of  Lake  County. 

Mr.  Charles  J.  Hughes,  Jr.,  and  Mr.  John  M. 
Maxwell,  for  plaintiff  in  error. 

Messrs.  Thomas,  Bryant  &  Lee,  for  defendant 
in  error. 

Mr.  A.  S.  Blake,  of  counsel. 

GUNTER,  J. 

March  5,  1895,  complaint  in  adverse  suit  filed  in 
district  court  of  Lake  county,  23d  of  same  month  de- 
fendant's  demurrer.  March  7,  1898,  cause  called  by 
court  as  within  rule  for  dismissal  for  want  of  prose- 
cution. On  motion  of  plaintiff's  then  counsel  ques- 
tion whether  case  should  be  dismissed  for  want  of 
prosecution  under  rule  18  of  said  court  set  for 
hearing  at  2  o'clock  p.  m.  March  8,  1898.  Hearing 
had,  plaintiff  and  defendant  appearing  by  respective 
counsel,  evidence  and  argument  heard.  Court  found 
case  should  be  dismissed  and  entered  judgment  in 
which  appears:  **It  is  ordered  by  the  court  that  this 
case  be  and  the  same  hereby  is  dismissed  for  want  of 
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prosecution  under  rule  18  of  the  rules  of  this  court,  no 
good  cause  having  been  shown  to  the  court  why  the 
same  should  not  be  dismissed."  To  this  ruling  an 
exception  saved  in  bill  of  exceptions.  (Folio  73, 
record.)  Motion  for  reinstatement  heard  and  denied 
March  14,  1898.  Exception  to  order  preserved  in 
bill  of  exceptions.    (Folio  75,  record.) 

Plaintiff  assigns  errors  in  above  orders  of  March 
9  and  14. 

1.  A  ruling  upon  the  motion  to  strike  the  bill 
of  exceptions  is  unnecessary,  for  the  purpose  hereof 
it  will  be  considered  a  part  of  .the  record.  So  as- 
sumed, the  case  for  review  is : 

The  district  court  after  full  hearing,  all  parties 
in  interest  voluntarily  present,  dismissed  the  above 
cause  for  lack  of  prosecution  under  rule  18  of  that 
court.  A  motion  for  reinstatement  was  thereafter 
entertained  and  after  full  hearing,  all  parties  in  in- 
terest present,  was  denied.  Rule  18  not  being  pre- 
served in  the  bill  of  exceptions  is  not  before  us. — 
Illinois  Cent.  R.  R.  Co.  v.  Haskins,  115  111.  300 ;  Har- 
figan  v.  Turner,  53  111.  292 ;  Anderson  v.  McCormack, 
129  111.  308;  Encyclopedia  Pleadings  and  Practice, 
vol.  3,  387. 

The  facts  upon  which  the  court  acted  in  order- 
ing the  dismissal  are  not  before  us,  not  being  pre- 
served by  bill  of  exceptions ;  so  with  the  facts  upon 
which  it  acted  in  denying  the  reinstatement. 

A  ruling  upon  the  question  whether  written  no- 
tice to  plaintiff  was  required  by  the  code  of  the  court 's 
action  in  calling  this  case  upon  its  own  motion  under 
the  rule  is  not  necessary,  because  if  such  notice  was 
necessary  it  was  waived  by  counsel  for  plaintiff  vol- 
untarily having  the  matter  set  when  called,  and  ap- 
pearing without  objection  on  the  day  so  set,  and 
going  into  the  trial  of  the  question  whether  the  ca^^e 
should  be  dismissed  for  lack  of  prosecution  under  the 
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rale.  Taking  snch  matter  np  without  notice,  if  error, 
was  but  an  irregularity  which  could  be  waived. — 
Greig  v.  Clement  et  ah,  20  Colo.  167,  37  Pac.  960; 
Archibald  et  al.  v.  State  of  Tenn.,  8  Heiskell,  871 ; 
Rich  V.  Starbuck,  45  Ind.  310. 

The  case  is  reduced  to  this:  A  judgment  of  a 
court  of  general  jurisdiction,  having  jurisdiction  of 
the  subject-matter,  of  the  parties  and  power  to  enter 
the  judgment  in  question,  is  assailed  for  errdr ;  where- 
in tiie  error  consists  we  are  not  informed  by  the 
record.  This  judgment  is  presumed  to  have  been 
regular  in  every  respect  unless  the  contrary  appears 
in  the  record. — Andrews  v.  Carlile,  20  Colo.  372,  38 
Pac.  465;  Martin  v.  Force,  3  Colo.  199. 

2.  The  contention  that  the  dismissal  of  this  case 
without  a  verdict  is  obnoxious  to  section  2326,  Revised 
Statutes  of  the  United  States,  has  been  denied  by  our 
supreme  court  in  Kirk  et  al.  v.  Meldrum  et  ah,  28 
Colo.  453,  65  Pac.  633. 

As  the  judgment  below  is  presumed  to  have  been 
regular  in  every  respect,  and  as  this  presumption  has 
not  been  overcome  by  the  record  it  will  be  affirmed. 

Affirmed. 

On  Petition  for  Rehearing. 

GUNTEB,  J. 

Since  the  filing  of  the  petition  for  a  rehearing 
the  original  record,  its  abstract  and  the  elaborate 
briefs  herein  have  been  with  care  re-examined.  After 
such  reconsideration  we  see  no  reason  to  change  the 
conclusions  reached  in  the  former  opinion. 

If  it  be  conceded  that  the  motion  for  a  reinstate- 
ment of  the  case,  heard  and  denied  by  the  trial  court, 
March  14,  is  a  motion  for  a  new  trial  as  contemplated 
by  the  code  section  387,  and  perforce  this  section  is  in 
the  record,  without  its  inclusion  in  the  bill  of  excep- 
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tions,  which  we  do  not  hold,  yet  this  does  not  bring 
rule  18  before  us,  or  affect  our  former  ruling. 

The  motion  states,  as  one  of  the  grounds  for  the 
reinstatement  asked,  that  rule  18  under  which  the 
order  of  dismissal  was  made,  is  in  violation  of  our 
civil  code  and  the  revised  statutes  of  the  United 
States,  and  recites  therein  what  the  mover  claims  to 
be  a  copy  of  the  rule.  The  mere  recital  in  a  motion 
for  a  new  trial  of  a  fact  as  the  ground  of  the  motion 
is  no  evidence  of  the  existence  of  the  fact.  The  state- 
ment in  this  motion  that  it  contains  a  copy  of  rule 
18  is  no  evidence  of  the  existence  or  contents  of  the 
rule.  Suppose  a  motion  for  a  new  trial  recited 
newly  discovered  evidence  as  a  ground  therefor,  and 
stated  what  it  claimed  were  facts  showing  such 
ground,  would  the  mere  inclusion  of  this  motion  in 
the  record  by  section  387,  supra,  be  any  evidence  of 
the  existence  of  such  facts  T  We  think  not,  and  the 
courts  have  so  ruled. 

**  There  is  no  bill  of  exceptions  showing  that  the 
court  was  requested  to  instruct  in  writing,  and  we 
cannot  examine  the  question  whether  the  instructions 
are  or  are  not  in  writing.  Recitals  in  a  motion  for  a 
new  trial  cannot  perform  the  oflSce  of  a  statement  re- 
quired to  be  incorporated  in  a  bill  of  exceptions,  nor 
can  the  recital  of  the  clerk  take  the  place  of  such  a 
statement.'' — Clouser  v.  Ruckman,  Adm'r.,  104  Ind. 
588. 

**It  is  well  settled  that  unless  objections  to  evi- 
dence are  stated  in  the  bill  of  exceptions,  they  cannot 
be  considered  on  appeal.  A  party  cannot  by  state- 
ments made  in  his  motion  for  a  new  trial  get  evi- 
dence or  objections  stated  to  evidence  into  the  record. 
The  only  way  in  which  this  can  be  done  is  by  a  bill 
of  exceptions.^' — Thompson  et  al.  v.  The  Madison 
Building  and  Aid  Association,  103  Ind*  279. 

*'A  bill  of  exceptions  was  taken  to  the  overruling 
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of  a  motion  for  a  new  trial.  The  motion  for  a  new 
trial  is  copied  into  this  bill.  The  motion  so  copied 
alleges  that  certain  instructions  were  given,  but  the 
effect  of  this  bill  is  only  that  the  motion  was  filed 
and  overraledy  and  not  that  the  facts  alleged  in  that 
motion  existed.** — Herring  v.  State  of  Iowa,  1  la. 
205 ;  also  Pharo  v.  Johnson,  Executor,  15  la.  560. 

We  are  justified  in  holding  that  there  is  no  evi- 
dence before  us  of  the  contents  of  rule  18.  Further, 
the  order  of  March  14,  denying  the  application  to 
reinstate  recites  that  the  court  in  acting  *'was  well 
advised  in  the  premises.'*  As  the  facts  upon 
which  the  court  acted  are  in  no  manner  before  us  for 
aught  we  know  by  this  record  the  contents  of  the  rule 
as  claimed  by  plaintiff  in  error  might  have  been  dis- 
proved. But  if  for  the  purpose  of  this  decision  we 
assume  the  rule  to  be  as  the  plaintiff  in  error  con- 
tends, and  to  be  before  us,  yet,  no  reason  exists  for 
a  modification  of  the  former  opinion. 

In  Cone  v.  Jackson,  12  Colo.  App.  461,  463 ;  55 
Pac.  940,  a  rule  in  effect  the  same  as  the  one  under 
consideration  was  held  legal.  There  the  lower  court 
after  hearing  evidence  dismissed  the  case  as  under 
the  rule.  Later,  plaintiffs  appeared  and  moved  to 
vacate  the  order  of  dismissal  and  to  reinstate  the 
cause.  This  motion  on  hearing  was  denied.  In  af- 
firming the  holding  this  court  said : 

**  Motions  of  this  character  are  addressed  to  the 
sound  discretion  of  the  trial  court,  and  unless  it  man- 
ifestly appears  that  there  has  been  an  abuse  of  dis- 
cretion, or  that  it  has  been  arbitrarily  exercised,  this 
court  cannot  interfere.  The  burden  is  upon  one  who 
seeks  the  benefit  of  such  a  motion  to  show  such  abuse 
or  arbitrary  exercise  of  discretion.** 

The  legality  of  such  a  rule  was  reaflSrmed  in 
Hoy  et  al  v.  McConaghy,  l4  Colo.  App.  372,  376 ;  60 
Pac.  184.    The  case,  however,  was  reversed  on  the 
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ground  that  the  trial  court  violated  the  law  in  apply* 
ing  the  role.  In  the  opinion  it  is  said:  ''It  appears, 
therefore,  that  in  this  action  after  the  plaintiffs  had 
gotten  their  canse  to  issne  and  done  everything  that 
was  reqnired  of  them  by  law,  and  without  failure  or 
negligence  on  their  part  to  comply  with  any  mles  or 
order  of  court,  the  cause  was  dismissed." 

The  rule  herein  was  valid ;  the  court  had  i>ower 
to  enforce  it  We  have  not  the  facts  to  which  the 
court  applied  the  rule  when  it  dismissed  the  case  on 
March  9,  nor  have  we  the  facts  upon  which  the  court 
acted  in  denying  the  reinstatement  of  March  14.  We 
cannot  say  that  the  court  in  applying  this  rule  abused 
its  discretion  or  violated  the  law.  Acting  on  the  prin- 
ciple, **He  who  alleges  error  must  make  it  aflSrraa- 
tively  appear,'*  we  adhere  to  the  original  opinion. — 
McKenzie  v.  E.  R.  Murphy  and  Mary  M.  Murphy, 
Administratrix,  29  Colo.  485. 

Since  the  handing  down  of  the  original  opinion 
plaintiff  in  error  has  filed  a  petition  for  leave  to  sup- 
plement the  record  herein  by  filing  a  certified  copy  of 
the  rules  of  the  district  court  trying  this  cause  con- 
taining a  copy  of  rule  18.  A  sufficient  reason  for 
denying  this  application  is,  it  comes  too  late.  The 
case  was  transferred  from  the  supreme  court;  the 
record  lodged  there  July  5,  1899;  the  first  brief 
August  5,  1899.  Throughout  the  numerous  briefs 
defendant  in  error  has  contended  that  the  rule  was  not 
before  us;  plaintiff  in  error  has  insisted  the  con- 
trary. There  was  ample  warning  of  this  question, 
and  ample  opportunity  to  amend  the  record  before 
original  ruling. — Martin  v.  Force,  3  Colo.  199; 
O'Haire  v.  Burns  et  ah,  25  Colo.  158,  53  Pac.  326; 
Joralmon  et  al.  v.  McPhee  et  al.,  29  Colo.  135,  66  Pac. 
882. 

Petition  for  rehearing  denied. 
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[No.  1934.] 

Cabnahan  v.  Connolly. 
Error  to  the  District  Court  of  Lake  County. 

Mr.  Chableb  J.  Hughes,  Jr.^  and  Mr.  John  M* 
Maxwell,  for  plaintiff  in  error. 

Messrs.  Thomas,  Bbyant  &  Lee,  for  defendant 
in  error. 

Mr.  A.  S.  Blake,  of  counsel. 

Per  Curiam. — The  questions  involved  in  this  case 
are  the  same  as  those  determined  in  No.  1933,  Charles 
T.  Camahan,  plaintiff  in  error,  v.  P.  K.  Connolly,  de- 
fendant in  error,  and  for  reasons  given  in  that  case 
the  judgment  is  aflSrmed.  Affirmed. 


[No.  1935.1 

Cabnahan  v.  Connolly. 

Error  to  the  District  Court  of  Lake  County. 

Mr.  Chables  J.  Hughes,  Jr.,  and  Mr.  John  M. 
Maxwell,  for  plaintiff  in  error. 

Messrs.  Thomas,  Bryant  &  Lee,  for  defendant 
in  error. 

Mr.  A.  S.  Blake,  of  counsel. 

Per  Curiam. — The  questions  involved  in  this  case 
are  the  same  as  those  determined  in  No.  1933,  Charles 
T.  Camahan,  plaintiff  in  error,  v.  P.  K.  Connolly, 
defendant  in  error,  and  for  reasons  given  in  that 
case  the  judgment  is  aflSrmed. 

Affirmed. 
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[No.  2028.] 

ScHAUSTEN  V.  The  Cripple  Creek  Gold  Mines  and 

Land  Company. 

Principal  and  Agent— Contracts — Specific  Performance. 

Real  estate  agents  authorized  to  sell  certain  lots  subject 
to  the  approval  of  the  owner,  negotiated  a  sale  to  a  purchaser 
who  knew  of  the  limitation  upon  their  power,  a  payment  was 
made  and  the  agents  executed  a  receipt  therefor  containing  a 
statement  of  the  terms  of  sale  in  duplicate.  The  owner  refused 
to  approve  the  sale  unless  a  certain  condition  was  Inserted,  and 
interlined  the  condition  in  Its  copy  and  endorsed  its  approval  on 
the  amended  copy,  and  returned  it  to  the  agents  with  instruc- 
tions to  Insert  the  same  condition  in  the  copy  delivered  to  the 
purchaser.  The  purchaser  refused  to  sign  the  amended  receipt, 
but  continued  to  deposit  money  in  bank  as  the  installments  came 
due  under  the  original  receipt.  The  owner  directed  the  bank  to 
return  the  purchase  money,  which  was  declined  by  the  purchaser, 
who  offered  to  pay  the  balance  of  the  purchase  price  and  de- 
manded a  deed.  Held,  that  there  was  no  contract  for  the  sale  of 
the  lots  that  would  support  an  action  for  specific  performance. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Messrs.  Morrison  &  DeSoto,  for  appellant. 
Messrs.  Benedict  &  Phelps,  for  appellee. 

GUNTER,  J. 

Appellee  owned  certain  lots  in  Cripple  Creek  on 
which  was  situate  its  office  building.  The  firm  of 
Simmons  &  Sowle  was  its  agent  for  negotiating  a 
sale  of  these  lots ;  all  sales  being  subject  to  the  ap- 
proval of  appellee.  Appellant  knew,  through  its 
agent,  this  limitation  on  the  powers  of  the  agent 
firm.  September  6,  1895,  Simmons,  of  this  firm,  tele- 
phoned Sowle,  another  member,  then  in  Denver,  that 
he  could  sell  the  lots  at  a  certain  price.  Sowle  so  in- 
formed appellee,  who  refused  to  authorize  the  con- 
tract of  sale  unless  it  contained  this  reservation: 
''Said  improvements  (the  office  building)  to  remain 
free  of  rent  for  a  period  of  eight  months  from  date 
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hereof  unless  ground  occupied  by  same  is  required  for 
immediate  permanent  improvements,  in  which  event 
said  party  of  the  first  part  (appellee)  is  to  have  sixty 
days  notice  to  remove  building."  This  was  at  once 
communicated  to  Simmons  at  Cripple  Creek.  A  let- 
ter from  Simmons  &  Sowle,  of  September  7,  followed, 
advising  appellee  of  the  sale  of  the  lots. 

September  9  appellee  wrote  that  it  could  not  ap- 
prove the  sale  until  it  had  seen  a  copy  of  the  receipt 
given  the  purchaser,  referring  to  the  receipt  issued 
September  6  by  the  above  firm  to  appellant  containing 
the  terms  of  the  contract  of  sale.  This  had  been 
draughted  in  duplicate  and  left,  at  the  time  of  execu- 
tion by  Simmons  &  Sowle,  in  the  hands  of  Mr.  Bab- 
bitt, attorney  for  appellant,  for  transmission  to  her 
for  execution,  she  then  residing  in  Denver. 

This  requested  instrument  did  not  reach  appellee 
until  October  12;  it  understood  at  the  time  that  the 
delay  was  due  to  securing  the  signature  of  Mrs. 
Schausten.  On  examination  of  the  receipt  the  reser- 
vation hereinabove  mentioned  was  not  present.  Oc- 
tober 15  appellee  returned  it  to  Messrs.  Simmons  & 
Sowle  with  an  interlineation  of  the  reservation  and 
instructed  this  firm  ^  ^  To  insert  the  same  clause  in  the 
other  copy  of  the  contract  and  take  it  up  by  delivering 
this  copy  and  then  return  the  other  to  us." 

Upon  the  copy  thus  sent  Simmons  &  Sowle,  after 
so  amended,  appellee  had  endorsed  its  approval. 
Sowle  returned  from  Denver  to  Cripple  Creek,  and 
within  about  four  days  after  the  date  of  the  original 
receipt  or  contract  informed  Mr.  McRobbie,  the  agent 
of  appellant  throughout  this  transaction,  that  appellee 
would  not  approve  the  contract  in  its  then  form,  and 
that  the  $100.00  paid  into  bank  as  preliminary  upon 
the  contract  was  subject  to  his  order.  Mr.  Babbitt, 
the  attorney  of  Mrs,  Schausten  in  this  matter,  was 
also  informed  about  the  same  time  that  appellee  would 
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not  approve  the  contract.  Dnring  the  next  two  and  a 
half  months  there  were  several  conferences  between 
Sowie  and  McBobbie  whereby  appellant  knew, 
through  her  agent  McRobbie,  that  appellee  had  not 
approved,  and  would  not  approve,  the  contract  with- 
out its  containing  the  above  reservation. 

October  10  a  second  payment,  according  to  the 
terms  of  the  contract  of  September  6,  was  made  by 
appellant  into  bank  at  Cripple  Creek  to  the  credit 
of  appellee.  November  16  appellee  was  advised  by 
letter  from  Simmons  &  Sowle  that  appellant  wanted 
possession  of  the  lots  and  that  appellee  would  have 
to  move  by  December  10  its  office  building.  It  will  be 
remembered  that  October  15  appellee  had  amended 
the  contract  issued  by  Simmons  &  Sowle  by  inserting 
therein  the  above  mentioned  reservation,  returned  it 
to  this  firm  as  so  amended  with  its  approval  thereon. 
This  amended  contract  was  never  executed  by  ap- 
pellant. Appellee  and  appellant  had  never  as  yet 
agreed  upon  a  contract.  By  its  letters  of  November 
18  appellee  advised  appellant  that  all  negotiations 
were  at  an  end ;  ordered  the  bank  in  which  appellant 
had  made  three  payments,  pending  above  negotia- 
tions, to  return  the  same  to  her.  These  she  declined, 
and  continued  to  tender  payments  according  to  the 
terms  of  the  contract  until  November  10,  1896,  when 
she  offered  to  pay  the  remainder  of  the  purchase 
price,  and  demanded  a  deed.  This  was  refused,  hence 
this  suit  for  specific  performance,  and  this  appeal 
from  a  judgment  adverse  to  her. 

Trial  below  was  to  the  court. 

From  the  foregoing  statement  it  appears  that 
when  the  original  contract,  the  one  here  sued  on,  was 
executed  by  Simmons  &  Sowle,  and  the  preliminary 
payment  made,  that  Simmons  &  Sowle  had  no  au- 
thority to  make  the  alleged  contract,  and  that  appel- 
lant, through  its  agent,  then  knew  of  such  absence  of 
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authority.  The  extent  of  the  power  of  this  agent 
firm  was  to  negotiate  a  sale,  and  submit  it  for  ap- 
proval to  appellee.  Within  a  few  days  after  the  date 
of  the  original  contract  appellant  knew  that  the  pro- 
posed terms  of  sale  had  been  rejected  by  appellee, 
and  that  the  preliminary  payment  was  subject  to  her 
order.  With  this*  knowledge  she  made  her  second 
payment,  October  10,  into  bank  to  credit  of  appellee. 
With  this  knowledge,  emphasized  by  the  subsequent 
demands  of  Sowle  for  a  surrender  of  the  contract 
and  his  remonstrance  against  appellant  placing 
building  material  on  the  lot,  the  construction  of  a 
small  frame  house  on  the  lot  was  begun.  The  nego- 
tiations were  terminated  by  appellee's  letters  of  No- 
vember 18,  declaring  them  at  an  end  and  instructing 
the  bank  to  pay  to  appellant  the  $300.00  there  placed 
to  its  credit  during  negotiations. 

It  is  clear  that  appellee  did  not,  by  previous  au- 
thority, authorize  the  contract  sued  on ;  that  it  has  in 
no  manner  ratified  the  same.  Further,  no  matter  in 
estoppel  appears  precluding  the  denial  of  the  con- 
tract by  appellee. 

The  judgment  of  the  lower  court  so  holding  is 
affirmed.  Affirmed. 


[No.  2048.1 

Wilcox  v.  The  People. 

cities  and  Towns — ^Violation  of  Ordinance— Intoxicating  Liquors 
— Selling  on  Sunday. 
A  party  cannot  be  convicted  of  violating  a  town  ordinance 
by  selling  intoxicating  liquor  on  Sunday  where  the  prosecuting 
witness  purchased  the  liquor  at  the  Instigation  of  the  town  for 
the  purpose  of  laying  a  foundation  for  the  prosecution. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  John  W.  Helbig,  for  appellant. 
Mr.  Fred  G.  Babcook,  for  appellee. 
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GUNTEB,  J. 

Appellant  was  tried  and  convicted  for  selling 
liquor  on  the  Sabbath  day  in  violation  of  an  ordi- 
nance of  the  town  of  Berkeley  and  appeals  from  the 
judgment. 

It  clearly  appears  that  the  witness  purchasing 
the  liquor,  for  the  sale  of  which  defendant  was  prose- 
cuted, made  the  purchase  at  the  instigation  of  the 
town  of  Berkeley  for  the  purpose  of  laying  a  founda- 
tion for  this  prosecution. 

In  Ford  v.  City  of  Denver,  10  Colo.  App.  500, 
51  Pac.  1015,  a  prosecution  for  violation  of  an  ordi- 
nance by  sale  of  liquor,  the  court  speaking  through 
Judge  Thomson,  said:  *'It  appears  that  the  city  was 
instrumental  in  procuring  the  sale  of  the  liquor.  Its 
purpose  was  to  lay  the  foundation  for  a  suit  *  *  *  . 
•  •  •  the  city  is  in  no  position  to  say  that  its 
ordinance  was  violated.  It  was  as  much  responsible 
for  the  sale  of  the  liquor  as  the  defendant,  and  it  will 
not  be  permitted  to  replenish  its  treasury  from  pen- 
alties incurred  at  its  instigation.  It  cannot  be  heard 
to  complain  of  an  act  the  doing  of  which  is  solicited. " 
— See  also  People  v.  Braisted,  13  Colo.  App.  532,  58 
Pac.  796. 

Judgment  reversed.  Reversed. 


[No.  2005.] 

McCarthy  et  al.  v.  Crump  et  al. 

Attorney  and  Client — Employment  by  Another  Attorney— Lia- 
bility of  Client — Instructions. 
Where  defendants  employed  an  attorney  to  perform  certain 
services  and  said  attorney  employed  plaintiffs,  who  were  also  at- 
torneys, to  assist  him,  and  although  defendants  knew  the  ser- 
vices were  being  performed  by  plaintiffs,  they  believed  that  plain- 
tiffs were  proceeding  under  emplo3rment  of  their  attorney  and 
that  he  alone  was  liable  for  their  fees,  defendants  are  not  liable 
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to  plaintiffs  for  their  fees,  and  an  instruction  which  told  the  jury 
that  if  plaintiffs  performed  the  services  and  defendants  knew 
they  were  being  rendered,  defendants  were  liable,  is  erroneous. 

Appeal  from  the  County  Court  of  Gunnison  County. 

Mr.  Dexter  T.  Sapp,  for  appellants. 
Mr.  Thomas  C.  Brown,  for  appellees. 

GUNTER,  J. 

Appellees  sued  to  recover  for  legal  services, 
claiming  to  have  rendered  them  at  appellants^  re- 
quest. That  the  services  were  at  their  request  appel- 
lants denied,  and  maintained  that  they  had  employed 
Joseph  W.  Taylor  to  perform  the  services,  and  tiiat 
any  rendered  by  appellees  were  at  his  instance,  and 
he  alone  liable  therefor. 

This  presented  a  vital  issue.  The  evidence 
thereon,  being  conflicting  and  unsatisfactory,  empha- 
sized the  importance  of  instructions  free  from  sub- 
stantial error. 

It  appeared  from  the  evidence,  without  dispute, 
that  appellants,  McCarthy  and  McCombe,  knew  that 
appellees  were  acting  with  Taylor  in  performing  the 
services;  appellants,  however,  testified  that  Taylor 
had  contracted  with  them  to  perform  the  services, 
that  they  did  not  retain  appellees,  and  that  appellees 
were  so  advised.  McCarthy  and  McCombe  further 
testified  that  at  the  times  when  appellees  were  aiding 
Taylor  they  believed  that  appellees  were  proceeding 
under  employment  of  Taylor,  and  that  he  alone  was 
responsible  for  their  fees. 

If  these  facts  be  true,  McCarthy  and  McCombe 
were  not  liable.  Further,  if  these  facts  be  true, 
knowledge  on  the  part  of  appellants  that  appellees 
were  discharging  the  services  would  not  render  them 
liable  therefor. 

The  court  charged — Instruction  No.  5:  **How- 
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ever  valuable  the  services  of  these  plaintiffs  may 
have  been  to  any  of  these  defendants,  yet  plaintiffs 
cannot  recover  of  any  defendant  who  did  not  employ 
them  to  render  such  services,  unless  you  shall  find 
from  the  evidence  that  the  plaintiffs  rendered  such 
under  such  circumstances  that  the  defendant  or  de- 
fendants sought  to  be  held  •  •  •  knew  they  were 
being  rendered,  or  ought  to  have  known  that  these 
services  were  rendered/' 

Instruction  No.  11:  **And  if  you  find  from  a 
preponderance  of  all  the  testimony  produced  that 
plaintiffs  performed  the  services  •  •  •  on  behalf 
of  defendants  •  *  *  and  that  the  said  defendants 
knew  that  such  services  were  being  rendered,  •  •  • 
then  it  is  your  duty  to  return  a  verdict  in  favor  of 
plaintiffs  against  such  defendants,  for  such  amounts 
as  you  may  consider  such  services  reasonably  to  be 
worth. ' ' 

The  effect  of  these  instructions  was  to  take  from 
the  jury  the  vital  issue,  who  employed  appellees,  Tay- 
lor or  appellants  f  and  instruct  them  to  find  against 
appellants,  McCarthy  and  McCombe.  These  instruc- 
tions charged  the  jury  to  find  against  McCarthy  and 
McCombe  provided  they  knew  the  services  were  being 
rendered.  It  was  undisputed  that  they  so  knew.  As 
such  knowledge  alone  did  not  create  liability  it  was 
error  to  so  charge. 

As  to  appellant  Fry,  these  instructions  were 
likewise  prejudicial,  because  as  there  was  evidence 
that  he  knew,  or  ought  to  have  known,  that  appellees 
were  rendering  these  services,  the  jury  might  have 
applied  such  instructions  to  such  evidence  and  found 
against  Fry  simply  because  he  knew,  or  ought  to  have 
known,  that  the  services  were  being  performed. 

It  is  not  likely  that  other  questions  presented 
will  arise  upon  a  new  trial,  if  one  be  had. 

Judgment  reversed.  Reversed. 
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[No.  2082.] 

The  Boabd  of  County  Commissionebs  of  San  Juan       |  g  jgl 

County  v.  Tulley. 

1.  Appellate  Practice — Bills  of  Exception— Motion  to  Strike. 

Motions  to  strike  out  bills  of  exception  should  be  promptly 
made.  Where  a  bill  of  exceptions  was  filed  September  16,  ab- 
stract September  23,  and  appellant's  brief  November  3,  a  motion 
to  strike  the  bill  of  exceptions  filed  December  4,  came  too  late, 
and  will  not  be  considered. 

2.  Claims  Against  County — Elections — Printing   Notice»   Ballots 

and  List  of  Nominations. 
A  county  is  liable  for  the  reasonable  value  of  printing  official 
ballots,  election  notices  and  list  of  nominations,  under  the  elec- 
tion law. 

3.  Same— Pleading — Illegality  of  Contract. 

In  an  action  against  a  county  upon  a  bill  for  printing  official 
ballots,  election  notices  and  list  of  nominations,  done  at  the  re- 
quest of  the  county,  defendant  cannot  question  its  liability  on 
the  ground  that  no  appropriation  was  made  therefor  prior  to 
contracting  the  debt,  unless  such  defense  be  specially  pleaded 
and  proved. 

4.  Evidence — Public    Printing — Opinion    of    Witness — Cross-Ex- 

amination. 
In  an  action  against  a  county  for  the  reasonable  value  of 
printing  official  ballots,  election  notices  and  list  of  nominations, 
where  a  witness  testified,  giving  his  opinion  as  to  the  value  of 
the  work,  it  was  error  to  refuse  the  defendant  permission  to 
cross-examine  such  witness  as  to  the  amount  of  labor  and  ma- 
terial which  went  into  the  work. 

Appeal  from  the  District  Court  of  San  Juan  County. 

Mr.  Edgar  Buchanan  (Mr.  W.  N.  Searcy,  of 
counsel),  for  appellant. 

Messrs.  Barnes  &  Barnes,  for  appellee. 

GUNTER,  J. 

Appellee  sued  to  recover  compensation  for  print- 
ing official  ballots,  and  printing  and  publishing  elec- 
tion notices  and  list  of  nominations.  Verdict  and 
judgment  were  for  him  below. 
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1.  The  bill  of  execptions  was  filed  September 
16;  abstract,  September  23;  brief  of  appellant,  No- 
vember 3 ;  appellee  *8  motion  to  strike  the  bill  of  ex- 
ceptions, December  4 ;  certain  exhibits  were  necessary 
to  make  the  bill  of  exceptions  complete.  These  ex- 
hibits, consisting  of  copy  of  the  account  of  appellee, 
sample  ballot,  copies  of  election  notice  and  news- 
papers involved,  marked  **  Exhibits  A'Mo  '*H,''  so 
designated  in  the  bill  of  exceptions,  and  folioed  with 
the  other  matter  therein,  were  lodged  in  this  court 
with  the  record,  and  intended  as  a  part  thereof,  al- 
though detached,  being  in  a  separate  envelope.  They 
were  abstracted  by  appellant,  and  discussed  in  its 
brief.  The  first  objection  of  appellee  to  them  is  his 
above  motion  of  December  4  to  strike.  Such  mo- 
tions should  come  in  promptly ;  applications  to  amend 
can  then  be  considered ;  time  and  expense  saved.  This 
motion  comes  too  late. — Reynolds  v.  Campling,  21 
Colo.  86. 

2.  Appellant  contends: 

a.  That  the  countj^  is  not  liable  for  the  bill  of 
appellee,  because  the  statute  has  not  made  it  so. 

The  statute  provides  that  the  county,  through  its 
proper  officers,  shall  have  the  services  performed  and 
the  materials  furnished  for  which  appellee  sued.  This 
duty  carries  with  it  the  obligation  to  perform  the  act, 
and  to  provide  for  its  payment. 

**When  the  statutes  provide  that  certain  ex- 
penses in  regard  to  elections  shall  be  incurred  by  cer- 
tain oflScers  of  counties  *  •  •  but  are  silent  upon 
the  question  of  payment,  the  general  rule  is  usually 
applied,  that  whenever  an  active  duty  is  imposed  up- 
on municipalities,  or  public  officers  representing  mu- 
nicipalities, the  duty  imposed  carries  with  it  the  obli- 
gation on  the  part  of  the  municipality  to  perform  the 
act,  bear  the  expense,  and  provide  for  its  payment.'' 
— Amer.  and  Eng.  Enc.  of  Law,  2  ed.,  858. 


Jaii./02.]       San  Juan  County  v.  Tulley.  115 

In  Board  of  County  Commissioners  of  Pitkin 
County  V.  Price  &  McChesney,  10  Colo.  App.  519,  51 
Pac.  1011,  appellees  had  judgment  below  awarding 
them  compensation  for  publishing  the  oflSeial  ticket 
under  the  election  law  here  involved.  While  the  case 
was  reversed,  the  court  held  that  the  appellees  could 
recover,  and  in  the  course  of  its  opinion  said :  * '  The 
clerk  was  authorized  to  give  the  order  to  publish  the 
tickets.  The  paper  had  the  right  to  print  them,  and 
the  county  became  responsible  to  pay  whatever  the 
papers  publishing  them  might  be  able  to  show  was  a 
reasonable  value  for  the  work  done,  at  the  place  where 
it  was  performed,  and  in  the  paper  in  which  the  ad- 
vertisement was  put. ' ' 

In  Board  of  County  Commissioners  v.  Stone 
et  al.,  11  Colo.  App.  476, 53  Pac.  616,  Board  of  County 
Commissioners  of  Pitkin  County  v.  Price,  supra,  is 
approved,  and  the  liability  of  the  county  for  such  ex- 
penses as  herein  involved,  is  conceded. 

See  also  Board  of  County  Commissioners  of  Rio 
Grande  Co.  v.  Bloom,  14  Colo.  App.  187,  59  Pac.  417. 

b.  That  it  was  necessary  to  appellee's  case  to 
show  a  prior  appropriation  under  Mills'  Ann.  Stats., 
vol.  3,  sees.  799a,  799b  and  799c. 

The  county  requested  appellee  to  perform  the 
services  and  furnish  the  materials,  compensation  for 
which  is  sued  for  herein ;  that  he  complied  is  not  de- 
nied. A  transaction  was  thus  established,  purporting 
to  be  an  agreement,  and  apparently  binding,  to  pay 
to  appellee  the  reasonable  value  of  such  materials  and 
services.  Appellant  could  not  question  this  appar- 
ently binding  contract  on  the  ground  of  illegality, 
that  is,  the  absence  of  a  prior  appropriation,  except 
by  specially  pleading  and  proving  such  defense.  '*The 
rule  is  well  settled,  in  strict  accordance  with  the  true 
theory  of  pleading  under  the  codes,  that  all  defenses 
based  upon  the  asserted  illegality  of  the  contract  in 
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suit,  which  admits  the  fact  of  a  transaction  between 
the  parties  purporting  to  be  an  agreement  apparently 
binding,  but  which  insist  that  by  reason  of  some  vio- 
lation of  the  law  the  same  is  illegal  and  void,  are  new 
matter,  and  must  be  set  up  in  the  answer  in  order  to 
be  provable/' — Remedies  and  Remedial  Rights,  Pom- 
eroy,  page  731,  §  708 ;  1  Enc.  PI.  and  Pr.  844,  and 
cases  cited ;  Johnson  v.  Yuba  County,  103  Calif.  538, 
37  Pac.  528 ;  Brown  v.  Board  of  Education  of  City  of 
Pomona,  103  Calif.  531,  37  Pac.  503. 

If  this  were  a  defense — ^which  we  do  not  here 
decide — it  could  be  availed  of  only  by  appellant  plead- 
ing it.    This  it  failed  to  do. 

c.  Appellant  further  contends  that  its  right  of 
cross-examination  was  erroneously  and  to  its  preju- 
dice limited. 

As  stated,  appellee  was  suing  to  recover  reason- 
able compensation  for  services  performed  and  mate- 
rials furnished.  Near  one-half  the  amount  involved 
was  claimed  to  be  due  for  job  work;  the  reasonable 
value  of  which  depended  largely  upon  the  cost  and 
value  of  the  labor  and  material  which  went  into  the 
work.  His  witness  and  employe,  Rogers,  gave  his 
opinion  of  the  reasonable  value  of  the  work  done. 
In  the  course  of  the  cross-examination  the  following 
appears : 

' '  Q.    What  do  you  base  that  value  on  t 

''A.     On  the  amount  of  work  and  stock. 

* '  Q.  How  much  work  did  it  take  to  set  it  up  and 
print  those  ballots! 

''Objection  sustained  and  exception. 

''Q.  How  much  material  did  it  take- -value  of 
material? 

''Objection  sustained  and  exception. ^^ 

Other  questions  in  the  same  line  were  pro- 
pounded, and  objections  thereto  sustained.  Counsel 
was  entitled  to  develop  fully  by  cross-examination 
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the  reasons  upon  which  the  witness  based  his  estimate 
of  value.  ' '  Where  a  witness  has  on  his  examination 
in  chief  given  his  opinion  as  to  value,  he  may  be  cross* 
examined  in  full  respecting  his  reasons  for  such 
opinion ;  and  here  the  rule  applies  that  great  latitude 
should  be  allowed  in  cross-examination,  the  limits  of 
which,  where  no  rule  of  law  is  violated,  are  within 
the  discretion  of  the  presiding  judge.  ^ ' — 1  Thompson 
on  Trials,  §  408. 

In  Rio  Grande  County  v.  Bloom,  14  Colo.  App. 
194,  59  Pac.  417,  plaintiff  sued  upon  a  cause  of  action 
similar  to  that  here  involved.  The  court,  in  the  course 
of  its  opinion,  says :  *  *  There  was  an  attempt  to  cross- 
examine  the  plaintiff  •  •  •  respecting  the  subject- 
matter  of  his  bill,  and  many  questions  were  put  to 
him  directly  to  the  point  of  the  cost  and  value  of  the 
labor  and  material  which  went  into  the  publication 
•  •  *  Defendant's  counsel  were  not  permitted  to 
pursue  this  line  of  cross-examination,  and  in  this  we 
think  the  court  very  clearly  erred. ' ' 

The  plaintiff  and  the  witness  Rogers  were  the 
only  witnesses  of  plaintiff  below  going  to  the  question 
of  the  compensation  sued  for.  The  matter  above  ex- 
cluded was  not  otherwise  supplied  by  Rogers.  We 
cannot  say  that  appellant  was  not  prejudiced  by  the 
improper  exclusion  of  the  above  testimony.  For  this 
reason  the  case  must  be  reversed.  All  questions  have 
been  reviewed  which  will  probably  be  of  service  in  a 
new  trial,  should  one  be  had.    Judgment  reversed. 

Reversed. 

[No.  2067.] 

Commonwealth  Company  v.  Nunn  et  al. 

1.    Pleading — Practice— Tratpata — Motion    to    Make    More   Spe- 
cific. 
Where  a  complaint  against  several  defendants  charged  them 
with  acting  Jointly  in   the   commission   of   certain   trespasses, 
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either  through  themselves  or  others,  plaintiff  was  not  required  to 
set  out  the  evidence  by  which  the  ultimate  facts  were  to  be 
proven,  and  a  motion  should  not  be  sustained  to  require  the  com- 
plaint to  be  made  more  specific  because  it  did  not  designate  the 
particular  wrongful  act  done  by  each  defendant,  nor  because  it 
failed  to  allege  a  conspiracy  between  the  defendants  to  do  the 
acts  charged,  nor  because  it  failed  to  allege  that  certain  Indi- 
viduals who  were  alleged  to  have  committed  acts  of  trespass 
were  agents  of  defendants  in  so  acting. 

2.  Same — Corporations. 

Where  a  complaint  charges  a  corporation  with  the  commis- 
sion of  a  trespass,  a  motion  should  not  be  sustained  to  require 
the  complaint  to  be  made  more  specific  because  it  fails  to  allege 
through  what  particular  officers,  agents  or  employees  of  the  cor- 
poration the  trespass  was  committed. 

3.  Pleading — Practice — Redundant  Matter— Motion  to  Strike. 
Where  a  complaint  contains  redundant  matter,  advantage 

cannot  be  taken  thereof  on  motion  to  require  the  complaint  to 
be  made  more  specific,  but  the  proper  remedy  is  by  motion  to 
strike  out. 

■ 

Appeal  from  the  District  Court  of  San  Miguel  County. 

Mr.  L.  C.  KiNiKiN,  for  appellant. 
Messrs.  Story  &  Story,  for  appellees. 

GUNTER,  J. 

The  complaint  avers  that  plaintiff,  at  the  times 
therein  mentioned,  was  the  owner  and  in  the  actual 
possession  of  certain  mining  claims  and  mill  sites, 
also  a  stamp  mill  and  other  improvements  situate 
thereon;  that  defendants,  at  such  times,  unlawfully, 
by  force  and  violence,  entered  upon  said  premises,  de- 
stroyed part  of  a  building,  and  removed  a  portion  of 
the  machinery  used  in  operating  said  property,  and 
that  defendants  threaten,  by  force,  to  re-enter  said 
premises,  eject  the  plaintiff  therefrom,  and  to  destroy 
the  buildings,  machinery  and  other  itnprovements 
thereon ;  that  defendants  will  commit  such  acts  unless 
restrained  by  order  of  court. 
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The  insolvency  of  each  of  the  defendants  is  also 
averred. 

Defendants  Nnnn  and  the  transmission  com- 
pany  moved  an  order  requiring  the  complaint  to  be 
made  more  specific  and  certain.  This  motion  was 
sustained,  plaintiff  declined  to  amend,  and  to  review 
the  resultant  judgment  of  dismissal  brought  this  ap- 
peal. 

Defendant  Nunn  says  that  the  complaint  does 
not  designate  the  particular  wrongful  act  done  by 
each  defendant;  that  trespasses  are  alleged  to  have 
been  committed  by  certain  individuals,  yet  it  is  not 
alleged  that  such  individuals  in  so  acting  were  his 
agents ;  that  it  is  not  alleged  that  he  in  any  manner 
conspired  with  his  codefendants  in  doing  the  acts 
charged. 

We  answer  that  the  complaint  charges  every  act 
complained  of  to  have  been  committed  by  defendants 
acting  jointly  either  through  themselves  or  others. 

Plaintiff  was  not  required  to  set  out  the  evidence 
by  which  these  ultimate  facts  were  to  be  proven. 

Defendant,  the  transmission  company,  says  fur- 
ther that  the  complaint  lacks  certainty  in  not  averring 
through  what  particular  officers,  agents  or  employes 
of  it  the  supposed  trespasses  were  committed,  and 
that  without  such  specific  allegation  it  cannot  investi- 
gate and  determine  whether  such  trespasses  were 
committed. 

This  was  asking  plaintiff  to  plead  its  evidence, 
which  it  was  not  required  to  do. 

In  Wood  and  others  v.  Minneapolis  d  St.  L.  Ry. 
Co.,  35  N.  W.  5,  defendant  moved  for  an  order  requir- 
ing the  complaint  to  be  made  more  definite  and  cer- 
tain by  alleging  the  officials  through  whom  it  nego- 
tiated and  entered  into  the  contract,  a  violation  of 
which  was  complained  of,  saying  that  without  such 
knowledge  the  complaint  could  not  be  safely  an- 
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swered,  nor  could  witnesses  without  great  expense  be 
procured  for  the  trial.  The  motion  was  denied,  the 
court  saying  inter  alia,  "The  uncertainty  •  •  • 
complained  of  is  not  as  to  what  the  complaint  alleges, 
but  as  to  what  particular  evidence  the  plaintiflF  may 
produce  to  support  it.  *  *  *  What  defendant  asks 
is  that  the  plaintiffs  be  required  to  plead  the  names  of 
the  particular  officers  or  agents,  claimed  to  have  done 
or  committed  these  acts.  *  *  •  To  require  this 
would  be  unprecedented,  and  subversive  of  the  most 
familiar  and  well-established  rules  of  pleading." 

Appellees  contend  that  the  complaint  contains 
redundant  matter.  If  it  does,  a  motion  pointing  it 
out  and  requesting  it  to  be  stricken  is  the  proper  rem- 
edy.— Code,  sec.  60.  This  course  was  not  pursued. 
The  court  erred  in  sustaining  the  motion. 

Judgment  reversed.  Reversed. 


[No.  20S9.1 

Milleb  V.  The  Board  of  County  Commissioners  op 

Weld  County. 

1.  Pleading — Claims  Against  Counties — Appropriation. 

In  an  action  against  a  county  by  a  physician  for  medical 
services  and  attendance  to  the  pauper  patients  of  the  county 
under  a  contract  with  the  board  of  county  commissioners,  it  is 
not  necessary  for  the  complaint  to  allege  an  appropriation  for 
that  purpose  prior  to  the  execution  of  the  contract.  If  such  ap- 
propriation was  necessary,  its  absence  is  a  matter  of  defense  to 
be  pleaded  and  proved  by  defendant. 

2.  Contracts — Construction — County  Physicians. 

Where  a  board  of  county  commissioners  advertised  for  bids 
for  medical  attendance  to  the  paupers  of  the  county  for  the 
period  of  one  year,  and  after  receiving  and  considering  the  bids 
passed  a  resolution  accepting  the  lowest  bid,  and  declaring  the 
physician  making  it  appointed  as  county  physician  pending  the 
signing  of  the  contract,  it  will  be  concluded  that  the  parties  to 
the  contract  intended  thereby  to  contract  for  the  time,  services, 
medicine  and  Rurgical  appliances  called  for  in  the  notice  and  bid. 


Jan,,  '02.  J         Miller  v.  Weld  County.  121 

3.    Contract*— Construction— County  Phyticiant. 

Where  a  contract  between  a  physician  and  the  board  of 
county  commissioners  for  medical  attendance  and  services  to  be 
rendered  by  the  physician  to  the  paupers  of  the  county,  in  the 
covenants  and  agreements  on  behalf  of  the  physician  stipulated 
that  he  should  furnish  medicine  and  medical  and  surgical  at- 
tendance to  the  pauper  patients  within  the  limits  of  the  city» 
and  in  the  county  hospital,  pest  house  and  Jail,  at  a  fixed  sum  per 
annum,  and  to  such  patients  outside  the  city  limits  at  a  fixed 
price  per  visit,  which  was  in  accordance  with  his  bid,  which  was 
accepted  by  the  board,  and  in  a  subsequent  clause  of  the  con- 
tract the  board  covenanted  and  agreed,  in  consideration  of  the 
covenants  and  agreements  of  the  physician  being  kept  and  per- 
formed, to  pay  him  in  quarterly  installments  the  sum  for  which 
he  had  agreed  to  attend  the  patients  within  the  city  limits,  hos- 
pital. Jail  and  pest  house,  but  did  not  mention  the  fees  for  at- 
tendance on  patients  without  the  city  limits,  the  contract  as  a 
whole  should  be  construed  as  an  agreement  between  the  parties 
that  the  physician  should  perform  all  the  services  mentioned  in 
his  covenant,  and  that  the  county  should  receive  and  pay  for 
the  same  the  compensation  and  fees  mentioned,  notwithstanding 
the  clause  containing  the  covenant  on  behalf  of  the  board  did 
not  mention  the  fees  for  attending  patients  outside  the  city. 

Error  to  the  District  Court  of  Weld  County. 

Mr.  H.  E.  Churchiix.,  for  plaintiff  in  error. 

Messrs.  Esteb  &  Wolff  and  Mr.  William  Hall 
Thompson,  for  defendant  in  error. 

GUNTER,  J. 

The  complaint  alleges  the  following  contract,  to 
wit:  '* Physicians  contract.  This  agreement  made 
and  entered  into  this  10th  day  of  May,  A.  D.  1894,  by 
and  between  Dr.  W.  L.  Miller  *  *  *  of  the  first 
part,  and  J.  S.  Newell,  H.  A.  Irons  and  H.  J.  Par- 
ish, who  constitute  the  board  of  county  commission- 
ers of  said  Weld  county  *  *  *  of  the  second  part : 
Witnesseth,  That  the  said  party  of  the  first  part  does 
*  *  *  agree  to  and  with  the  parties  of  the  second 
part,  that  he    *    *    *    will  for  the  consideration  here- 
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inafter  named  furnish  medicine,  bandages,  dressings, 
and  give  medical  and  surgical  attendance  to  the  pau- 
per patients  within  the  limits  of  the  city  of  Greeley, 
inmates  of  the  county  hospital,  diphtheria  hospital, 
pest  house  and  county  jail,  whether  such  pauper 
patients  be  residents  of  Weld  county,  or  of  some  other 
county,  for  the  period  of  one  year  from  the  date  of 
this  agreement,  for  the  sum  of  $197.00  and  to  the 
poor  of  the  town  of  Evans  at  $1.50  per  visit. 

''To  furnish  medicine,  bandages,  dressings  and 
give  medical  and  surgical  attendance  to  the  pauper 
patients  outside  of  the  corporate  limits  of  the  cities 
of  Greeley  and  Evans,  the  county  hospital,  diphtheria 
hospital,  pest  house  and  county  jail,  whether  such 
pauper  patients  be  residents  of  Weld  county  or  of 
some  other  county,  for  the  period  of  one  year  from 
the  date  hereof,  at  the  rate  of  fifty  cents  per  visit, 
with  mileage  added  at  the  rate  of  fifty  cents  per  mile, 
one  way,  necessarily  traveled  in  making  such  visit. 

''It  is  also  further  agreed  and  mutually  under- 
stood between  the  parties  hereto : 

"First — That  no  extra  charge  shall  be  made 
by  the  party  of  the  first  part  for  attending  upon  any 
contagious  disease. 

"Second — That  no  extra  charge  shall  be  made 
by  the  party  of  the  first  part  for  attending  at  any 
obstetrical  or  midwifery  case,  nor  attendance  at  or 
performance  of  any  surgical  operation  upon  any  pau- 
per within  the  county  of  Weld  by  the  party  of  the 
first  part  during  the  life  of  this  contract. 

"Third — That  the  compensation  named  above 
shall  include  any  and  all  charges  to  be  made  by  the 
party  of  the  first  part  as  county  physician  of  said 
Weld  county. 

"The  said  parties  of  the  second  part  do  hereby, 
for  said  Weld  county  •  •  •  agree  to  and  with  the 
party  of  the  first  part,    •    •    •    that  they,  the  said 
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parties  of  the  second  part  *  *  *  will  and  shall,  in 
consideration  of  the  covenants  and  agreements  herein 
being  strictly  executed,  kept  and  performed  by  the 
party  of  the  first  part,  as  specified,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  party  of  the  first  part 
*  •  *  the  sum  of  one  hundred  and  ninety-seven 
dollars  payable  in  quarterly  installments  of  $49.25 
each. 

*  *  It  is  further  agreed  by  and  between  the  parties 
hereto  that  either  party  may  discontinue  the  stipula- 
tions and  agreements  herein  contained  by  first  giv- 
ing, at  least,  thirty  days  notice  of  such  discontinuance 
to  the  other  party. 

''In  witness  whereof,  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and  seals  this 
10th  day  of  May,  A.  D.  1894.  . 

'*W.  L.  Miller,  M.  D.,  party  of  the  first  part. 

"J.  S.  Newell,  H.  A.  Irons,  H.  J.  Parish,  county 
commissioners  of  Weld  county,  parties  of  the  second 
part. ' ' 

The  complaint  further  alleges  that  plaintiff 
therein  duly  performed  his  duties  as  required  by  said 
contract,  so  far  as  the  same  were  called  to  his  at- 
tention, and  that  he  was  at  all  times  ready  and  willing 
to  furnish  and  perform  all  that  was  required  of  him 
as  county  physician  of  said  county  under  the  terms 
of  said  contract. 

It  is  further  alleged  that  defendant  violated  said 
contract  in  employing  various  other  physicians  and 
surgeons  to  furnish  medicine  and  medical  appliances 
and  give  medicine  and  surgical  attendance  to  various 
pauper  patients  in  the  town  of  Evans  in  said  county 
and  to  various  pauper  patients  residing  outside  of  the 
cities  of  Greeley  and  Evans,  and  the  poor  house  and 
county  jail  in  said  county;  that  thereby  plaintiff  had 
sustained  damages  in  a  certain  sum. 

The  answer  so  far  as  material  to  this  ruling. 
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admits  the  contract,  denies  its  breach  and  any  dam- 
ages consequent  from  its  alleged  violation. 

The  lower  court  gave  judgment  upon  the  plead- 
ings and  dismissed  the  action  upon  the  ground  that 
the  complaint  failed  to  state  a  cause  of  action. 

Defendant  in  error  in  support  of  this  ruling  con- 
tends: 

1.  That  the  complaint  in  omitting  to  allege  an 
appropriation  prior  to  the  making  of  such  contract 
from  which  to  meet  the  expenditure  to  be  incurred 
thereby,  as  provided  by  Mills'  Ann.  Stats.,  vol.  3, 
sees.  799a,  799b  and  799c,  did  not  state  a  cause  of 
action. 

If  such  appropriation  was  necessary  to  the  valid- 
ity of  the  contract — which  we  do  not  decide — its  ab- 
sence was  matter  of  defense  and  incumbent  upon  ap- 
pellee to  plead  and  prove. — The  Board  of  County 
Commissioners  of  8a7i  Juan  County  v.  Thomas  H. 
Tulley,  ante,  p.  113;  Remedies  and  Remedial  Rights, 
Pomeroy,  p.  731,  §  8 ;  1  Encyclopedia  of  Pleading  and 
Practice,  §  844,  and  cases  cited ;  Brown  v.  Board  of 
Education  of  City  of  Pomona,  103  Calif.  531,  37  Pac. 
503 ;  Johnson  v.  Yuba  County,  103  Calif.  538,  37  Pac. 
528. 

2.  In  support  of  the  holding  below  appellee 
further  contends  that  the  above  contract  is  void  for 
lack  of  mutuality  in  this,  that  while  the  contract  dis- 
closes that  appellant,  plaintiff  below,  offered  to  per- 
form the  services  therein  enumerated  and  to  furnish 
the  medicine  and  medical  appliances  mentioned  for 
the  fees  stated  therein,  that  appellee  never  agreed  to 
pay  such  fees ;  that  the  covenant  of  appellee  is  found 
in  the  following  portion  of  the  contract,  to  wit :  *  *  The 
said  parties  of  the  second  part  do  hereby  •  •  • 
agree     •     •     *     with  the  party  of  the  first  part 

•  •     •    that  they,  the  parties  of  the  second  part 

•  *    *    will  and  shall  in  consideration  of  the  cov- 
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enants  and  agreements  herein  being  strictly  executed 
•  ••  by  the  party  of  the  first  part  as  specified 
will  *  *  •  pay  *  •  •  unto  the  party  of  the 
first  part  *  *  *  the  sum  of  $197.00  payable  in 
quarterly  installments  of  $49.25  each.'* 

It  appears  from  the  complaint  that  April  11, 
1894,  appellee  gave  public  notice  to  the  physicians 
of  the  said  county  that  it  would  receive  proposals 
from  said  physicians  May  8,  1894,  for  the  perform- 
ance of  services  and  furnishing  of  materials  and  sur- 
gical appliances  enumerated  in  above  contract  for 
one  year.  Appellant  filed  his  bid  in  conformity  with 
the  notice.  It  further  appears  that  May  9,  1894,  ap.- 
pellee  passed  the  following  resolution:  '*The  sev- 
eral bids  for  county  physician  were  opened  and  that 
of- Dr.  W.  L.  Miller  being  the  lowest  the  board  de- 
clared him  appointed  pending  the  signing  of  the  said 
contract. ' ' 

The  complaint  then  avers  the  making  of  the  con- 
tract in  pursuance  of  the  accepted  bid. 

It  is  a  reasonable  conclusion  from  these  prelimi- 
naries that  the  parties  to  the  contract  intended  there- 
by to  make  one  for  the  time,  services,  medicine  and 
surgical  appliances  called  for  in  the  notice  and  bid. 

The  contract  other  th^n  the  section  relied  upon 
by  appellee  is  a  clear  agreement  between  the  parties 
thereto,  the  one  to  perform  services,  furnish  medi- 
cines and  surgical  appliances  for  one  year  at  the  fees 
therein  stated,  and  on  the  part  of  the  other  to  accept 
such  services,  medicines  and  surgical  appliances  at 
the  prescribed  fees.  It  certainly  was  not  the  inten- 
tion of  the  parties  by  the  clause  cited  by  appellee  to 
nullify  that  to  which  in  the  earlier  part  of  the  con- 
tract they  had  agreed,  yet  such  would  be  the  effect 
if  the  construction  claimed  by  appellee  were  placed 
upon  the  instrument.  Furthermore,  it  would  annul 
the  contract 
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If  the  part  of  the  contract  relied  upon  by  ap- 
pellee to  defeat  it,  is  construed  simply  as  a  repetition 
of  the  preceding  clause,  providing  the  fees  for  fur- 
nishing medicine,  surgical  appliances  and  giving  pro- 
fessional services  to  the  pauper  patients  within  the 
limits  of  the  city  of  Greeley,  inmates  of  the  county 
hospital,  diphtheria  hospital,  pest  house  and  county 
jail  for  the  period  of  one  year,  and  givea  no  further 
effect,  and  the  contract  as  a  whole  is  construed  as  an 
agreement  between  the  parties,  that  the  one  shall  per- 
form all  services,  furnish  all  medicine  and  surgical 
appliances  mentioned  in  the  contract  for  the  period 
of  one  year  at  fees  stated,  and  that  the  other  shall 
receive  and  pay  for  the  same  for  such  time  at  such 
fees,  the  construction  will  be  in  accord  with  the  in- 
tention of  the  parties  as  shown  by  the  preliminaries 
leading  up  to  the  contract,  will  be  reasonable,  har- 
monious effect  will  be  given  to  every  part  of  the  in- 
strument, and  as  between  the  two  constructions,  the 
one  upholding,  and  the  other  invalidating  the  con- 
tract, the  one  sustaining  the  contract  will  have  been 
adopted. 

This  construction  upholding  the  contract  meets 
our  approval.  The  court  erred  in  holding  that  the 
complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Judgment  reversed.  Reversed. 


[No.  1877.] 
ScHOLLAY,  NEE  LyNEMAN,  V.  MoFFITT-WeST  DeUG 

Company. 

1.    Appellate  Practice — Instructional— Exceptions. 

If  instructions  to  a  Jury  embrace  distinct  legal  propositions^ 
and  any  one  of  the  propositions  is  sound,  such  instructions  can 
not  be  reviewed  by  the  appellate  court  upon  a  general  exception 
to  the  charge,  but  if  the  charge  is  wholly  bad  or  embraces  but 
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ft  single  legal  proposition,  a  general  exception  is  sufficient,  and 
special  exceptions  are  unnecessary. 

2.  Principal  and  Agent — Notice. 

Notice  received  by  an  agent  affecting  the  business  he  is 
authorized  to  transact  while  he  is  engaged  in  its  transaction  is 
notice  to  his  principal. 

3.  Principal  and  Agent — Ratification. 

Knowledge  of  all  the  material  facts  is  essential  to  the  rati- 
fication by  a  principal  of  the  unauthorized  acts  of  an  agent. 
4»    Same— Purchase  and  Sale  of  Goods  by  Agent. 

Where  defendant,  a  married  woman  who  owned  a  drugstore 
conducted,  by  her  husband  as  her  manager,  in  person  notified 
plaintiff,  a  wholesale  drug  company,  through  its  traveling  sales- 
man, that  she  would  not  purchase  any  goods  from  plaintifT,  and 
afterwards  the  same  salesman  sold  and  delivered  to  her  husband 
as  her  manager  certain  bills  of  goods,  if  defendant  had  no  knowl- 
edge of  the  purchase  of  the  goods  by  her  husband,  nor  of  the 
delivery  thereof  at  the  drugstore,  nor  of  the  sale  thereof  and 
receipt  of  the  proceeds  for  her  by  her  employees,  there  could  be 
no  ratification  by  her,  and  without  a  ratification  there  was  no  sale 
to  her,  and  an  action  against  her  upon  a  contract  for  goods  sold 
and  delivered  must  fail. 

5.  Principal  and  Agent — 8aiea— Ratification— Instructions. 

In  an  action  for  goods  sold  to  defendant's  unauthorized 
agent  in  several  different  bills  evidenced  by  orders  made  at  dif- 
ferent times  by  the  agent,  an  instruction  that  an  appropriation 
by  defendant  of  any  portion  of  the  articles  purchased  would 
render  defendant  liable  for  the  whole,  was  erroneous.  An  ap- 
propriation of  the  goods  or  a  portion  of  the  goods  purchased 
under  one  order  or  contract  would  not  be  a  ratification  of  a 
purchase  under  an  entirely  separate  and  different  contract. 

6.  Principal   and   Agent — 8a lea— Authority   of   Agent — Ratifica- 

tion. 
In  order  to  recover  for  goods  sold  to  defendant's  agent  after 
defendant  had  notified  plaintiff  that  she  would  buy  no  goods  from 
it,  it  must  be  shown  either  that  the  goods  were  purchased  by  de- 
fendltnt's  authority  or  that  she  ratified  the  purchase  with  full 
knowledge  of  the  facts. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  R.  D.  Thompson,  for  appellant. 

Mr.  Thomas  B.  Stuart  and  Mr.  Charles  A. 
Murray,  for  appellee. 
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Thomson,  J. 

The  MoflStt-West  Drug  Company  brought  this 
action  against  E.  Pauline  Lyneman  to  recover  the 
price  of  goods,  wares  and  merchandise,  alleged  to 
have  been  sold  and  delivered  by  it  to  her.  The  answer 
was  a  denial.  Judgment  went  in  favor  of  the  de- 
fendant, and  the  plaintiff  appealed  to  this  court, 
where  the  judgment  was  reversed. — Moffitt-West 
Drug  Co.  v.  Lyneman,  10  Colo.  App.  249. 

The  trial  which  followed  the  reversal,  resulted 
in  a  judgment  for  the  plaintiff,  and  the  case  is  now 
here  by  the  defendant's  appeal. 

Upon  some  matters  of  controlling  importance, 
the  evidence  was  conflicting;  and  if  the  case  was 
properly  submitted  to  the  jury,  we  are  powerless  to 
disturb  their  verdict. 

It  appears  that  the  defendant  was  the  proprietor 
of  a  drug  store,  known  as  Lyneman 's  Pharmacy, 
which  was  managed  by  her  husband,  F.  A.  Lyneman, 
as  her  agent.  Her  testimony  was  that  on  a  day  in 
July,  1893,  happening  to  go  to  her  store,  she  found 
in  the  room  Mr.  John  J.  Smythe,  the  traveling  sales- 
man of  the  plaintiff,  endeavoring  to  obtain  an  order 
from  her  husband  for  a  bill  of  goods ;  that  she  then 
and  there  told  him  that  she  wanted  him  to  keep  out 
of  the  store ;  that  she  did  not  want  her  husband  to  buy 
any  goods  east,  because  she  could  not  keep  track  of 
the  purchases;  that  she  wanted  her  goods  bought  in 
Denver,  from  two  houses  which  she  named,  for  the 
reason  that  she  knew  just  what  goods  were  needed, 
and  what  should  be  bought;  and  if  her  husband 
bought  at  those  houses  she  could  keep  herself  advised 
of  his  movements.  It  appears  from  her  statements 
that  she  had  very  little  confidence  in  her  husband's 
business  capacity,  and  disliked  his  methods;  and 
hence  her  anxiety  to  be  able  to  follow  his  transac- 
tions.   The  goods,  for  the  price  of  which  this  action 
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was  brought,  were  all  sold  to  the  pharmacy  bfter  the 
defendant,  according  to  her  testimony,  notified  Mr. 
Smythe  that  she  wanted  no  goods  from  his  house. 
She  also  stated  that  she  had  no  knowledge  that  any 
goods  from  that  house  had  come  into  her  store ;  and 
we  find  no  tangible  evidence  in  the  record  that  she 
ever  knew  anything  whatever  about  any  of  such 
goods,  except  it  might  be  one  barrel  of  whiskey.  Con- 
cerning that,  she  denied  knowledge  that  it  came  from 
the  plaintiff,  but  her  denial  was  contradicted.  Mr. 
Lyneman  died  on  the  19th  day  of  June,  1894,  and  the 
defendant,  after  the  first  trial,  became  Mrs.  E.  Paul- 
ine SchoUay.  The  evidence  on  the  subject  is  unsat- 
isfactory, but  it  may  be  conceded  that  with  the  ex- 
ception of  the  whiskey,  all  the  goods  received  from 
the  plaintiff  were  placed  upon  the  shelves  in  the 
storeroom,  and,  in  due  course  of  business,  were  sold 
with  the  other  goods.  The  defendant's  statement  of 
the  conversation  with  Mr.  Smythe,  was  contradicted 
by  him. 

Upon  the  evidence,  the  court  instructed  the  jury 
orally,  as  follows : 

''It  you  believe  from  the  evidence  that  the  plain- 
tiff  sold  and  delivered  to  the  Lyneman  Pharmacy,  and 
you  find  that  the  defendant  was  the  principal  and 
owner  of  the  business  carried  on  and  conducted  in 
the  name  of  the  Lyneman  Pharmacy,  and  that  the 
defendant  was  doing  business  in  such  name,  and  you 
find  that  the  merchandise  was  delivered  at  the  prem- 
ises, and  in  the  store  of  the  defendant,  and  that  the 
defendant  personally,  or  through  her  agent,  received 
such  goods  and  disposed  of  them  for  her  own  benefit, 
and  appropriated  the  proceeds  thereof  to  her  own 
use,  then  the  defendant  is  liable  in  this  action,  and 
you  should  return  a  verdict  in  favor  of  the  plaintiff 
for  the  value  of  the  goods  so  sold,  so  delivered  and 
so  received,  and  so  appropriated  by  the  defendant. 

9 
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And  under  such  facts  the  plaintiff  would  he  entitled 
to  recover,  whether  the  defendant  had  or  had  not 
knowledge  of  what  the  agent  did,  and  whether  there 
may  or  may  not  have  been  a  limitation  on  the  agent's 
authority. 

*  *  In  order  to  justify  you  in  finding  for  the  plain- 
tiff, you  must  find  from  a  preponderance  of  the  evi- 
dence, that  the  goods  and  merchandise  in  question 
were  sold  and  delivered  to  the  Lyneman  Pharmacy. 
And  if  you  find  from  the  evidence  that  a  certain  bill 
of  merchandise  and  goods  was  in  the  manner  as  we 
have  described,  sold  and  delivered  to  the  said  phar- 
macy, and  that  the  defendant  was  the  owner  of  the 
business,  and  carrying  on  her  business  in  that  name, 
and  you  further  find  from  the  evidence  that  the  de- 
fendant personally,  or  through  her  agent,  disposed  of 
any  part  of  the  said  bill  of  goods  and  merchandise, 
and  appropriated  the  proceeds  thereof  to  her  own 
use,  and  you  find  from  the  evidence,  under  these  in- 
structions, that  the  defendant  is  liable  for  such  por- 
tion of  the  bill  of  goods,  then  and  in  that  case  the 
defendant  would  be  liable  for  the  entire  bill  of  goods 
to  the  extent  of  the  items  and  amount  of  the  entire 
bill  of  goods  which  were  sold  and  received  at  her 
place  of  business,  provided  you  find  that  such  entire 
bill  of  goods  was  sold  and  received  by  the  defendant, 
either  personally  or  through  her  agent,  and  that  the 
same  were  placed  in  the  store  and  mingled  with  the 
goods  and  merchandise  of  the  premises  and  store  of 
which  the  defendant  was  the  principal  and  owner,  and 
you  find  that  such  goods  were  sold  and  disposed  of 
by  either  the  defendant  personally,  or  her  agent,  and 
the  proceeds  thereof  went  into  the  funds  of  the  de- 
fendant, and  were  retained  by  her. 

**If  you  find  from  the  evidence  that  the  plaintiff 
did  not  sell  the  merchandise  in  question  to  the  Lyne- 
man Pharmacy,  and  deliver  the  same  to  the  Lyne- 
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raan  Pharmaey,  aild  that  the  sam6,  nor  any  part 
thereof  were  appropirated,  and  the  proceeds  thereof 
not  appropriated  by  the  defendant,  personally,  or 
through  her  agent,  and  that  the  proceeds  thereof  did 
not  go  into  and  become  mingled  with  the  funds  of  the 
defendant,  and  that  the  defendant  did  not  retain  the 
same,  then  and  in  that  case,  you  should  find  for  the 
defendant,  with  reference  to  the  entire  bill  of  goods. 

**In  determining  these  questions,  you  should  take 
into  consideration  all  of  the  evidence  that  has  been 
offered  in  the  case,  and  from  and  upon  that  evidence 
return  your  verdict. 

* '  It  has  been  contended  on  the  part  of  the  defend- 
ant, that  the  defendant  instructed  one  Smythe,  who 
it  is  said  was  a  salesman  for  the  plaintiff  company, 
npon  a  certain  occasion,  in  the  defendant's  store,  that 
her  husband,  Lyneman,  wqs  forbidden  to  purchase 
goods  from  any  house  other  than  two  certain  houses 
named,  in  the  city  of  Denver,  inclusive  of  the  house 
which  Smythe  represented.  And  it  is  contended  that 
she  told  Smythe  that  she  would  not  permit  Mr.  Lyne- 
man to  purchase  any  goods  at  his  house,  and  evidence 
has  been  offered  in  reference  to  such  contention.  If 
you  find  that  the  defendant  did,  on  that  occasion, 
notify  the  salesman,  and  you  find  that  salesman  to 
be  the  person  who  subsequently  sold  the  goods  to  the 
agent  of  the  defendant,  and  you  find  that  the  goods 
in  question  were  sold  to  such  agent,  Lyneman,  the 
husband,  and  were  not  sold  to  the  Lyneman  Phar- 
macy, of  which  the  defendant  was  owner  or  princi- 
pal, and  you  find  that  the  defendant,  either  person- 
ally or  through  her  agent,  did  not  receive  the  said 
bill  of  goods,  or  any  part  thereof,  and  did  not  mingle 
them  with  the  other  good$  in  her  store,  and  did  not, 
through  herself  personally,  or  through  her  agent,  ap- 
propriate the  same,  or  any  part  thereof,  by  selling 
and  disposing  of  them,  and  by  appropriating    the 
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proceeds  thereof  to  her  own  use,  then  and  in  that  case 
the  defendant  would  not  be  liable  for  any  part  of  the 
bill  of  goods  alleged  to  have  been  sold  to  the  Lyne- 
man  Pharmacy,  the  defendant  in  this  case. 

*  *  The  law  is,  that  though  the  defendant  may  have 
limited  the  power  and  authority  of  her  agent  in  pur- 
chasing goods,  though  she  may  have  notified  the 
plaintiffs  in  this  case,  through  their  agent  Smythe, 
of  such  limitation,  if  she  subsequently  ratified  the 
act  of  Lyneman,  her  husband,  in  purchasing  the  bill 
of  goods  in  whole  or  in  part,  she  would  then  become 
liable  for  the  bill  of  goods  in  question.  And  after 
having  limited  the  power  and  authority  of  her  agent, 
by  notice  to  the  plaintiff,  through  its  agent  Smythe, 
if  such  he  was,  if  Lyneman  subsequently  purchased 
the  bill  of  goods  (I  mean  Lyneman,  the  husband),  and 
placed  them  in  her  store,  and  she  appropriated  the 
goods,  ^T  any  part  thereof,  either  personally  or 
through  heir  agent,  by  mingling  them  with  her  goods, 
and  selling  the  same,  and  appropriating  and  retain- 
ing the  proceeds  thereof,  such  would  be  in  law,  a  rat- 
ification of  the  acts  of  her  agent,  even  though  he  had 
theretofore  been  limited  in  his  power  or  authority 
to  bind  the  principal,  the  defendant 

**And  the  law  is  that  a  person  cannot  ratify  a 
part  of  a  contract,  without  becoming  liable  for  the 
entire  contract,  and  under  these  instructions,  you  will 
determine  from  the  evidence  under  the  law  whether 
the  plaintiff  is  entitled  to  a  verdict  in  this  case,  and  if 
so,  determine  the  amount  that  the  plaintiff  is  en- 
titled to  recover,  and  by  the  same  rule,  determine 
whether  or  not  the  defendant  is  entitled  to  a  verdict. ' ' 

The  court  refused  a  number  of  instructions  re- 
quested by  the  defendant ;  but  because  they  were  not 
prepared  or  presented  in  accordance  with  the  re- 
quirement of  the  law,  the  court  was  authorized  to 
reject  them,  and  its  action  in  that  regard  caiinot  be 
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reviewed  by  ns.  The  oral  charge  was  met  by  one 
general  exception  on  the  part  of  the  defendant,  and 
it  is  urged  upon  us  that  this  was  insufficient.  If  the 
charge  embraced  distinct  legal  propositions,  and  any 
one  of  the  propositions  was  sound,  the  general  excep- 
tion was  useless. — Webber  v.  Emmerson,  3  Colo.  248; 
Railway  Co.  v.  Ward,  4  Colo.  30 :  Keith  v.  Wells,  14 
Colo.  321. 

Conversely,  if  the  charge  was  wholly  bad,  or  em- 
braced but  a  single  proposition,  special  exceptions 
were  unnecessary.  We  think  a  critical  examination 
of  the  charge  will  disclose,  in  the  multitude  of  words 
which  compose  it,  but  one  legal  proposition.  That 
proposition  is  that  the  sale  of  the  goods  to  the  de- 
fendant's agent,  and  the  appropriation  by  the  de- 
fendant of  their  proceeds,  in  whole  or  in  part,  would 
render  her  liable  for  the  plaintiff's  full  claim.  The 
proposition  appears  in  different  language,  in  dif- 
ferent parts  of  the  charge,  and  is  stated  in  both  af- 
firmative and  negative  form;  but  whatever  the  lan- 
guage, and  whatever  the  form,  a  close  examination 
resolves  it  into  the  same  proposition.  To  this  one 
proposition  but  one  exception  was  necessary. 

A  discussion  of  the  instruction  necessitates  a 
consideration  of  the  evidence.  Mr.  Lyneman  was 
the  general  manager  of  the  defendant's  store,  and,  as 
such,  had  authority  to  do  whatever  she  might  herself 
do  in  the  transaction  of  her  business,  subject,  neces- 
sarily, however,  to  instructions  from  her.  She  testi- 
fied that  she  determined  to  buy  no  more  goods  from 
the  plaintiff,  she  so  informed  Mr.  Smythe,  the  plain- 
tiff's traveling  agent,  in  July,  1893,  in  the  presence 
of  her  husband,  while  the  former  was  soliciting 
an  order  from  the  latter  for  a  bill  of  goods.  The 
sales  which  resulted  in  this  suit,  were  all  made  after 
that  time ;  and  tiiere  was  no  evidence  that  her  deter- 
mination was  ever  changed.    Her  statement  was  de- 
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nkd,  iand  the  question  whether  she.  gave  the  notice 
to  which  she  testified,  was  one  of  the  controlling  ques- 
tions in  the  case.  But  the  trial  judge  seems  to  have 
been  of  a  different  opinion ;  and,  furthermore,  as  we 
infer,  was  in  some  doubt  as  to  whether  the  notice  to 
Mr.  Smythe  bound  the  plaintiff*  But  Mr.  Smythe 
was  the  agent  of  the  plaintiff  for  the  sale  of  its  goods. 
His  acts,  in  connection  with  the  subject-matter  of  his 
agency,  were  binding  on  his  principal ;  and  any  notice 
received  by  him,  affecting  the  business  he  was  au- 
thorized to  transact  while  he  was  engaged  in  its 
transaction,  was  notice  to  his  principal. — Flower  v. 
Elivood,  66  m.  438 ;  Reynolds  v.  EngersoU,  11  Smedes 
&  M.  249;  Smith  v.  Commissioners,  38  Conn.  208; 
Slater  v.  Irwin,  38  Iowa  261 ;  Hart  v.  Bank,  33  Vt. 
252;  Dresser  v.  Norwood,  17  C.  B.  N.  S.  466;  Story 
on  Agency,  §  140 ;  Mechem  on  Agency,  §  718. 

On  the  hypothesis  of  the  truth  of  tke  defendant's 
testimony,  notice  was  given  by  her  to  Mr.  Smythe 
that  she  would  not  purchase  goods  from  the  house 
he  represented ;  and  it  was  given  at  the  very  time  he 
was  endeavoring  to  make  a  sale  to  her  husband.  In 
some  of  the  cases  to  which  we  have  referred,  it  is 
held  that  the  principal  is  chargeable  with  knowledge 
acquired  by  the  agent  in  another  transaction,  or  even 
before  the  existence  of  his  agency,  unless  from  lapse 
of  time,  or  other  circumstances,  it  may  be  presumed 
that  the  knowledge  is  no  longer  present  to  his  mind. 
And  such  is  the  doctrine  of  the  supreme  court  of  the 
United  States.— The  Distilled  Spirits,  11  Wall.  356. 

But  the  notice  to  this  agent  was  given,  if  it  was 
given  at  all,  while  he  was  engaged  in  the  very  busi- 
ness of  his  principal  which  the  notice  affected;  and 
by  all  the  authorities,  his  principal  was  bound  by 
the  notice.  We  cannot  forbear  remarking  a  feature 
of  the  case,  by  which  the  general  principle  is 
emphasized.    The  same  agent  who  received  the  no^ 
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tice,  acting  for  the  same  principal,  made  the  sales. 

In  order  to  reach  a  correct  result  it  was  neces- 
sary that  the  question  whether  the  defendant  had 
knowledge  that  the  plaintiff's  goods  went  into  her 
stock  should  be  determined.  The  theory  of  the  in- 
struction is  that  if.  the  goods  were  delivered  into  the 
pharmacy,  and  were  sold  by  the  employees  of  the  de* 
fendant,  and  the  proceeds  put  into  her  possession, 
there  was  a  ratification  of  the  purchase  by  her,  and 
her  liability  was  the  same  as  if  she  had  herself 
ordered  the  goods.  It  may  be  admitted  that  the  goods 
were  delivered  into  the  pharmacy ;  that  they  were  sold 
by  the  employees  of  the  defendant,  and  that  the  pro- 
ceeds were  put  into  her  possession.  But  those  facts 
alone  do  not  constitute  ratification.  If  the  plaintiff 
was  notified  through  its  agent  that  she  wanted  none 
cf  its  good^,  then  something  more  than  the  facts  sup- 
posed by  the  instruction,  was  necessary  to  fasten  a 
liability  upon  her  for  goods  sold  and  delivered.  If 
she  had  no  knowledge  of  the  purchase  of  the  goods  by 
her  manager,  or  their  delivery  into  the  pharmacy,  or 
the  sales  by  her  employees,  or  the  receipt  of  their  pro- 
ceeds for  her,  there  could  be  no  ratification.  A  knowl- 
edge of  all  the  material  facts  is  essential  to  the  rati- 
fication by  a  principal  of  the  unauthorized  act  of 
his  agent. — ^Wharton  on  Agency,  §  65 ;  Story  on 
Agency,  §  243 ;  Mechem  on  Agency,  §  249. 

If  her  agent  had  no  authority  to  make  the  pur- 
chase, and  the  plaintiff  was  so  advised,  a  ratification 
by  her  was  necessary  to  validate  the  unauthorized 
acts;  without  such  ratification  there  was  no  sale  to 
her,  and  an  action  against  her  upon  a  contract  for 
goods  sold  and  delivered,  must  fail.  There  is  no 
such  thing  as  making  one  a  purchaser  without  his 
consent.  Where  there  is  no  meeting  of  minds,  there 
is  no  contract.  It  may  be  that  because  the  defendant 
received  the  money  for  which  her  employees  sold  the 
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goods,  she  would  be  liable  to  the  plaintiff  in  an  action 
of  some  kind  for  its  recovery.  But  if,  against  her  pro- 
hibition, the  plaintiff  surreptitiously,  by  connivance 
with  her  agent,  put  goods  into  her  store  which  it 
knew  she  did  not  want,  expecting  to  make  her  a  pur- 
chaser against  her  will,  and  she  received  the  pro- 
ceeds in  ignorance  of  the  facts,  we  are  not  sure  a  re- 
covery against  her  upon  any  theory,  would  be  neces- 
sary to  satisfy  the  requirements  of  justice.  Certainly, 
however,  there  could  be  no  recovery  upon  a  contract 
for  goods  sold  and  delivered. 

At  the  trial  the  first  question  to  be  determined 
was  whether  the  defendant  prohibited  the  plaintiff, 
through  its  agent,  from  selling  goods  to  her  manager. 
If  that  question  should  be  resolved  against  her,  it 
would  only  be  necessary  to  find  the  amount  of  her 
liability  and  render  judgment  accordingly.  But  if 
that  question  should  be  decided  in  her  favor,  then, 
until  a  determination  of  the  question  what,  if  any, 
knowledge  she  had  of  the  receipt  and  disposition  of 
the  goods,  no  other  step  could  be  taken.  The  theory 
of  the  instruction  was  that  those  questions  were  not 
in  the  case. 

Furthermore,  the  instruction  assumed  that  the 
purchases  of  the  goods  in  question  constituted  but 
one  transaction,  and  accordingly  announced  that  an 
appropriation  by  the  defendant  of  any  portion  of  the 
articles  purchased  would  render  her  liable  for  the 
whole.  The  assumption  was  contrary  to  the  fact.  The 
purchases  did  not  constitute  one  transaction.  There 
was  a  number  of  separate  contracts,  without  connec- 
tion with  each  other,  evidenced  by  orders  made  at 
different  times  by  F.  A.  Lyneman.  The  barrel  of 
whiskey  was  the  subject  of  a  contract  distinct  from, 
and  entirely  independent  of,  the  others.  It  was  the 
last  purchase  made.  There  was  evidence  from  which 
the  jury,  if  properly  instructed,  might  have  found 
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that  the  defendant  disposed  of  the  whiskey  with 
knowledge  that  it  had  been  furnished  by  the  plaintiff. 
Upon  such  finding  judgment  might  properly  have 
gone  against  her  for  the  purchase  price  of  that 
whiskey,  but  her  status  in  respect  to  the  other 
articles  would  have  been  unaffected.  Still,  in  order 
to  charge  her  with  the  whiskey,  as  having  been  sold 
and  delivered  to  her,  it  must  be  shown  either  that  it 
was  bought  by  her  authority,  or  that  she  ratified  its 
purchase  with  full  knowledge  of  the  facts.  The  in- 
struction was  totally  and  irretrievably  vicious. 

A  recent  case  in  the  supreme  court  of  the  United 
States,  in  its  facts,  bears  a  very  striking  resemblance 
to  the  case  at  bar;  and  the  controlling  principle  of 
each  of  the  cases  is  the  same.  Mr.  Justice  Brewer  de- 
livered the  opinion  of  the  court,  saying : 

**0n  the  general  merits  of  the  case,  it  may  be 
observed  that  the  action  is  on  a  contract  for  goods 
purchased  by  defendants.  If  no  such  contract  of 
purchase  was  in  fact  made,  the  verdict  was  right; 
and  this,  although  goods  of  the  plaintiffs  were  sur- 
reptitiously put  into  the  possession  of  defendants, 
and  the  proceeds  of  sales  made  thereof  by  their  em- 
ployees passed  into  their  hands.  While  from  the 
fact  that  goods  belonging  to  one  party  pass  into  the 
possession  of  another  a  contract  of  purchase  may 
sometimes  be  implied,  it  will  not  be  implied  when  it 
appears  that  such  transfer  of  possession  was  surrep- 
titious, and  without  the  knowledge  of  the  latter.  A 
party  cannot  be  compelled  to  buy  property  which  he 
does  not  wish  to  buy ;  and  no  trick  of  the  vendor,  con- 
spiring with  an  agent  of  such  party,  by  which  posses- 
sion is  placed  in  him,  creates  on  his  part  a  contract  of 
purchase.  Nor  is  any  contract  of  purchase  created, 
even  if  it  also  appears  that,  unknown  to  the  party,  his 
ai^ent  who  had  entered  into  this  wrongful  combina- 
tion has  sold  the  property  and  put  the  proceeds  into 
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his  principal 's  possession.  Whatever  liability  might 
exist  in  an  action  brought  under  those  circumstances, 
for  money  had  and  received,  no  action  will  lie  for 
goods  sold  and  delivered.  The  party  is  not  responsi- 
ble under  a  contract  and  as  a  purchaser,  whatever 
may  be  his  liability  for  the  moneys  which  he  has  re- 
ceived as  the  proceeds  of  the  sales.'* — Shutz  v.  Nor- 
don,  141  U.  S.  213. 

But,  in  behalf  of  the  plaintiff,  it  is  insisted  that 
the  theory  of  the  instruction  was  the  theory  upon 
which  this  court  reversed  the  judgment  when  the  case 
was  here  before,  and  the  proposition  is  ably  and  elab- 
orately supported  by  counsel.  Let  us  see  how  far  this 
statement  is  borne  out.  In  the  opinion,  which  was 
prepared  by  Bissell,  J.,  after  some  observations  re- 
specting the  barrel  of  whiskey,  the  following  is  said : 

** While  she  (the  defendant)  did  not  admit  that 
she  knew  the  other  goods  were  purchased  and  put 
into  the  general  stock,  she  did  not  specifically  deny 
having  this  information.  *  *  •  Even  though  it  be 
conceded  she  told  the  salesman  that  her  general  agent 
must  no  longer  buy  goods  of  the  company,  yet  the 
subsequent  purchase,  coupled  with  the  fact  that  the 
goods  went  into  the  stock,  and  therefore,  presumably 
to  the  knowledge  of  the  principal,  must,  under  these 
circumstances,  bind  her.'* 

The  purport  of  the  foregoing  is  that  in  the  ab- 
sence of  any  evidence  on  the  question  of  the  defend- 
ant's knowledge,  from  the  fact  of  the  purchase  and 
the  delivery  of  the  goods  into  the  stock,  the  knowledge 
of  the  plaintiff  would  be  presumed,  and  she  would, 
therefore,  be  bound  by  the  purchase.  At  this  point 
the  case  was  disposed  of;  and  nothing  further  was 
required  in  the  opinion,  except  a  formal  announce- 
ment of  the  judgment. 

But  the  opinion,  nevertheless,  proceeded  further ; 
and  it  is  out  of  language  subsequently  used  that  the 
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confusion  has  arisen.  The  effect  of  that  language  is 
that  because  the  proceeds  of  the  goods  passed  into  the 
hands  of  the  defendant,  she  became  liable  upon  the 
contract  of  purchase,  notwithstanding  her  ignorance 
of  the  fact  of  the  purchase.  The  questions  involved 
in  the  case  had  already  been  decided;  and  the  ob- 
servations and  expressions  which  followed  were 
totally  unnecessary.  They  were  statements  of  the 
views  of  the  framer  of  the  opinion  upon  a  subject 
"which  was  not  considered  by  the  court  in  making  up 
its  judgment,  and  were  therefore  only  dicta. 

At  the  last  trial  the  defendant  introduced  evi- 
dence tending  to  show  that  the  goods  of  the  plaintiff 
were  mingled  with  goods  of  the  defendant,  and,  to- 
gether with  them,  sold,  and  the  proceeds  turned  over 
to  her,  without  knowledge  on  her  part  that  any  goods 
of  the  plaintiff  had  come  into  her  store ;  and  because 
the  question  of  her  knowledge,  together  with  the  ques- 
tion whether  to  the  knowledge  of  the  plaintiff  she  had 
forbidden  purchases  from  it,  was  not  submitted  to  the 
jury,  the  judgment  must  be  reversed. 

Reversed, 

[No.  2084.] 

Gbay  v.  Shabp  et  xu 

1.  Evidence— Order  of  Introduction — Admissions. 

Where  plaintiffs'  witnesses  testified  that  a  certain  transac- 
tion by  defendant  was  a  sale,  and  defendant,  In  his  own  behalf, 
testified  that  It  was  only  a  temporary  loan.  It  was  permissible 
for  plalntlfPs  to  call  witnesses  on  rebuttal  to  testify  to  admissions 
made  by  defendant  that  the  transaction  was  a  sale. 

2.  Same. 

In  an  action  of  replevin  for  a  wagon,  where  plaintiffs  claimed 
that  their  vendor  had  bought  the  wagon  from  defendant,  and  de- 
fendant claimed  to  have  temporarily  loaned  the  wagon  to  said 
vendor,  and  after  said  vendor  had  testified  on  behalf  of  plaintiffs 
that  he  bought  the  wagon  from  defendant,  plalntlfPs  rested,  and 
defendant,  In  his  own  behalf,  testified  that  he  did  not  sell  the 
wagon  but  only  loaned  It,  whereupon  plaintiffs  called  other  wit- 
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nesses  on  rebuttal,  who  testified  that  defendant  had  told  them 
that  he  Bold  the  wagon  to  plaintiffs'  vendor,  it  was  error  to 
refuse  to  permit  defendant  to  be  recalled  to  deny  or  explain  said 
admissions. 

3.  Instructions — Not  Responsive  to  Issues— Sales. 

In  an  action  of  replevin  for  a  wagon  where  plaintiffs  claimed 
that  their  vendor  purchased  the  wagon  from  defendant,  and  de- 
fendant denied  that  he  sold  the  wagon,  but  claimed  that  he  had 
only  temporarily  loaned  it  to  plaintiffs'  vendor,  and  there  was 
no  evidence  tending  to  show  that  defendant  invested  said  vendor 
with  apparent  ownership  and  title  to  the  wagon,  or  permitted 
him  to  hold  himself  out  to  the  world  as  the  owner,  it  was  error 
to  instruct  the  Jury  that,  although  defendant  had  not  sold  the 
wagon  to  said  vendor,  if  he  invested  him  with  apparent  owner- 
ship and  permitted  him  to  hold  himself  out  to  the  world  as  the 
owner,  and  on  the  strength  of  such  apparent  ownership,  plaintiffs 
purchased  it  for  a  valuable  consideration,  they  should  find  for 
plaintiffs. 

4.  Same — Fraud. 

In  an  action  of  replevin  where  the  only  issue  was  as  to 
whether  defendant  had  sold  the  wagon  in  controversy  to  plain- 
tiffs' vendor  or  had  only  loaned  it,  it  was  error  to  instruct  the 
Jury  upon  the  question  of  fraudulent  conveyance  of  personal 
property. 

Appeal  from  the  County  Court  of  Otero  County. 

Mr.  0.  G.  Hess,  for  appellant. 

Mr.  R.  S.  Beall  and  Mr.  Fred  A.  Sabin,  for  ap- 
pellees. 

Wilson,  P.  J. 

Plaintiffs  Sharpe  and  Downey  commenced  this 
suit  in  replevin  to  recover  possession  of  a  wagon,  bas- 
ing their  claim  of  title  and  right  of  possession  upon 
the  purchase  by  them  from  one  Tracy  Marsh,  who  it 
was  claimed  had  bought  the  wagon  from  defendant. 
The  defense  was  a  denial  of  any  sale  by  defendant  to 
Marsh,  and  a  claim  of  ownership  by  defendant.  The 
possession  by  Marsh  at  the  time  of  his  pretended  sale 
to  the  plaintiffs  was  explained  on  the  ground  that  the 
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defendant  Gray  had  temporarily  loaned  the  wagon  to 
him.  Upon  trial,  plaintiffs  introduced  witnesses  to 
prove  a  sale  and  delivery  to  them  by  Marsh,  and  the 
payment  of  a  consideration.  One  of  these  witnesses 
was  Marsh  himself,  who  testified  on  cross-examina- 
tion that  he  had  actually  bonght  the  wagon  from 
Gray,  and  had  not  borrowed  it.  On  the  part  of  the 
defense,  evidence  was  then  offered,  principally  the 
testimony  of  the  defendant  himself,  in  which  it  was 
positively  denied  that  any  sale  had  ever  been  made  by 
defendant  to  Marsh.  Defendant  also  testified  that 
he  had  simply  loaned  the  wagon  to  Marsh  for  tempor- 
ary use  until  needed.  In  rebuttal,  plaintiffs  recalled 
Marsh,  who  testified  in  their  behalf  at  more  length 
in  regard  to  the  sale  by  Gray  to  him,  and  who  posi- 
tively denied  that  he  was  in  possession  of  the  wagon 
by  reason  of  having  borrowed  it  from  Gray.  Plain- 
tiffs also  introduced  four  or  five  witnesses,  each  of 
whom  testified  to  the  effect  that  defendant  had  told 
them  respectively,  at  different  times  and  places,  that 
he' had  sold  the  wagon  to  Marsh.  The  defendant  was 
then  recalled  by  his  counsel  for  the  purpose,  as  stated, 
of  denying  and  explaining  these  admissions  testified 
to  by  the  witnesses.  The  court,  however,  refused  to 
allow  him  to  be  examined.  In  this  we  think  there  was 
material  error.  We  do  not  agree  with  defendant's 
contention  that  the  testimony  as  to  these  admissions 
was  inadmissible  at  all  in  rebuttal,  but  should  have 
been  offered  in  the  evidence  in  chief.  They  were 
properly  receivable  in  rebuttal,  but  as  they  were 
really  in  the  nature  of  new  matter,  furtherance  of  jus- 
tice required  that  the  defendant  should  have  had  the 
opportunity  of  which  he  sought  to  avail  himself,  to 
have  placed  before  the  jury  a  denial,  or  any  explana- 
tion which  he  could  make,  of  the  admissions.  The 
order  of  proof  on  a  trial  is  largely,  even  under  the 
requirements  of  the   code,   discretionary  with  the 
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cotirt.  Ordinarily,  the  tebutting  evidence  offcfred  by 
him  upon  whom  the  burden  of  proof  rests,  concludes 
the  introduction  of  evidence,  but  not  always.  Within 
the  discretion  of  the  court,  for  good  reasons  in  fur- 
therance of  justice,  the  other  party  may  be  permitted 
to  introduce  evidence  in  response  to  that  called  forth 
by  the  rebuttal  testimony. — Civil  Code,  sec.  187; 
Thompson  on  Trials,  §  306,  et  $eq.  It  is  a  matter  rest- 
ing within  the  sound  discretion  of  the  trial  court,  but 
this  discretion  must  not  be  exercised  to  the  prejudice 
of  a  party.  As  aptly  said  by  the  supreme  court  of 
Missouri,  **  Those  rules  for  the  orderlv  conduct  of 
proceedings  in  courts  of  justice,  which  the  law  in  its 
wisdom  has  placed  somewhat  in  subjection  to  the  dis- 
cretion of  the  court  must  be  enforced,  or  relaxed,  by 
the  court  in  furtherance  of  justice,  and  are  not  to  be 
applied  with  such  technical  precision  and  unbending 
rigor  as  to  produce  injustice. '* — Tierney  v.  Spiva,  76 
Mo,  282. 

In  this  instance,  we  think  the  discretion  of  the 
court  was  unsoundly  exercised.  By  it  the  defendant 
may  have  been  placed  at  a  great  disadvantage.  While 
on  the  witness  stand  he  was  not  interrogated  as  to 
these  alleged  admissions,  and  he  had  no  reason  to 
anticipate,  so  far  as  the  record  shows,  that  these  wit- 
nesses would  testify  to  any  such  admissions  made  by 
him,  and  neither  the  trial  court  nor  this  court  has  a 
right  to  say  that  he  could  not  have  satisfactorily  ex- 
plained them.  In  any  event,  he  was  entitled  to  have 
his  denial  or  explanation  go  to  the  jury. 

One  instruction  which  the  court  gave  was  as  fol- 
lows: 

* '  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  Alexander  Gray  did  not  so 
sell  said  wagon,  but  you  do  find  that  he  on  or  about 
the  first  day  of  September,  1898,  invested  Tracy 
Marsh,  the  party  from  whom  plaintiffs  claim  to  have 
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pnrdiased  the  wagon,  with  apparent  ownership  and 
title  of  said  wagon,  and  permitted  him,  the  said 
Marsh,  to  hold  himself  out  to  the  world  as  the  owner 
of  said  wagon,  and  on  the  strength  of  said  apparent 
ownership  plaintiffs  purchased  it  for  a  valuable  con- 
sideration, no  matter  how  great  or  how  small,  it  will 
be  your  duty  to  find  for  plaintiff. ' ' 

In  so  far  as  this  instruction  attempted  to  state 
an  abstract  proposition  of  law,  it  might  be  correct, 
and  might  be  well  given  in  a  proper  case,  but  this 
was  not  such  a  case.  As  appears  from  the  evidence 
embraced  in  the  abstract,  the  question  upon  which 
the  court  attempted  to  instruct  the  jury  was  not 
raised— was  not  in  issue.  There  was  no  evidence 
upon  which  to  base  it.  All  the  testimony  to  which  the 
instruction  could  possibly  be  construed  to  have  ap- 
plication, seems  to  have  been  only  incidental,  and 
there  was  none  of  it  inconsistent  with  the  claim  of  de- 
fendant that  he  had  simply  loaned  the  wagon  to 
Marsh.  We  find  no  evidence  tending  to  show  that  the 
defendant  invested  Marsh  with  apparent  ownership 
and  title  to  the  wagon,  or  permitted  him  to  hold  him- 
self out  to  the  world  as  the  owner. 

The  court  also  gave  another  instruction  as  fol- 
lows: 

*'You  are  further  instructed  that  the  statute  of 
Colorado  provides  that  no  conveyance  of  personal 
property  shall  be  adjudged  fraudulent  against  pur- 
chasers solely  on  the  ground  that  it  was  not  founded 
on  a  valuable  consideration,  and  before  fraud  can  be 
set  up  in  a  sale  of  personal  property  it  must  appear 
that  the  purchaser  had  previous  notice  of  the  fraud- 
ulent intent  of  his  immediate  grantor,  and  the  burden 
of  proving  this  notice  in  this  case  is  on  the  defend- 
ant'' 

We  are  unable  to  determine  from  the  record  up- 
on  what  this  instruction  was  based,  or  to  what  it  was 
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intended  to  apply.  The  question  at  issue  was  not 
whether  the  sale  if  made  at  all  from  defendant  to 
Marsh  was  fraudulent,  nor  whether  the  sale  from 
Marsh  to  plaintiffs  waB  fraudulent  It  was  whether 
there  had  been  a  sale  at  all  by  defendant  to  Marsh,  or 
whether  the  wagon  had  simply  been  loaned.  In  other 
words,  all  of  the  testimony  seems  to  have  been  di- 
rected to  the  issue  as  to  whether  Marsh  had  any  title 
at  all  which  he  could  sell  or  convey.  The  giving  of 
this  instruction,  therefore,  was  also  error,  in  the  light 
of  the  evidence  presented. 

For  these  reasons  the  judgment  will  be  reversed. 

Reversed. 

[No.  2085.] 

Jones  et  al.  v.  Olson. 

1.  Homesteads — Execution  Lfens. 

Where  an  execution  was  sued  out  and  levied  upon  real 
estate  prior  to  the  designation  of  the  real  estate  as  a  homestead 
by  the  execution  defendant,  the  execution  lien  is  superior  to  the 
homestead  claim. 

2.  Executions — Levy  upon  Real  Estate. 

Where  a  sheriff,  upon  receipt  of  an  execution,  made  out  and 
published  in  a  newspaper  a  notice  of  sale  of  certain  real  estate 
under  the  execution,  in  which  the  execution  was  described,  and 
it  was  stated  that  he  had  levied  upon  the  real  estate  as  the 
property  of  the  execution  defendant,  and  filed  a  copy  of  such 
notice  with  the  clerk  and  recorder  of  the  county,  it  was  a  legal 
and  valid  levy. 

Error  to  the  District  Court  of  Lake  County. 

Mr.  Wm.  H.  Harrison,  for  plaintiffs  in  error. 

Mr.  James  Glynn,  for  defendant  in  erron 

Wilson,  P.  J. 

By  this  suit  the  plaintiff  Olson  sought  to  perpet- 
ually enjoin  the  sale  of  certain  real  estate  by  the  sher- 
iff, Daniels,  one  of  defendants,  under  an  execution 
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issued  out  of  the  office  of  the  clerk  of  the  district 
court  of  Lake  county  on  a  transcript  of  a  judgment 
of  a  justice's  court  of  the  same  county  against  him, 
and  in  favor  of  defendant  Jones.  It  appeared  from 
the  complaint  that  the  judgment  was  rendered  by  the 
justice  on  December  19,  1898,  that  on  December  23, 
a  transcript  thereof  was  filed  in  the  office  of  the  clerk 
of  the  district  court  of  the  county,  and  that,  on  the 
same  day,  an  execution  was  issued  thereon  by  said 
clerk,  and  placed  in  the  hands  of  the  defendant  sher- 
iff, who  levied  upon  the  real  estate,  by  causing  to 
be  published  in  a  newspaper  a  notice  of  such  levy, 
and  that  he  would  sell  the  property  on  the  25th  of 
January  following,  and  by  filing  a  copy  of  said  notice 
with  the  clerk  and  recorder  of  the  county.  On  Jan- 
uary 24,  the  day  previous  to  the  advertised  date  of 
sheriff's  sale,  the  plaintiff  Olson  took  such  steps 
as  were  necessary  to  declare  the  premises  advertised 
for  sale  to  be  his  homestead,  so  as  to  exempt  it  from 
levy  and  sale  upon  execution.  The  defendants  de- 
murred generally,  and  also  specially,  upon  the  ground 
that  the  lien  by  levy  of  execution  attached  to  the  land 
before  the  entry  of  homestead  was  made  and  entered. 
This  demurrer  was  overruled.  Defendants  failing 
to  answer,  judgment  was  rendered  against  them. 

The  contention  of  defendant  in  error  in  support 
of  the  ruling  of  the  court  is  that  the  plaintiff  in  the 
judgment  having  failed  to  file  the  justice's  tran- 
script in  the  office  of  the  recorder  of  the  county  as 
required  by  statute,  in  order  to  give  a  judgment  lien, 
had  acquired  no  lien  for  his  judgment,  and  that  the 
mere  issuance  or  levy  of  an  execution  being  insuf- 
ficient to  give  a  lien,  the  homestead  entry  or  with- 
drawal having  been  made  before  the  sale  was  suf* 
ficient,  and  that  the  property  thereupon  became  ex- 
empt. To  this  point  counsel  direct  almost  their  en- 
tire brief. 

10 
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A  diligent  and  careful  reading  of  the  complaint 
fails  to  disclose  anywhere  an  allegation  that  there 
had  been  a  failure  to  file  a  transcript  of  the  judgment 
in  the  office  of  the  county  recorder  so  as  to  initiate  a 
judgment  lien  in  the  statutory  manner.  This  question, 
therefore,  even  if  material,  could  not  be  considered. 
It  is  wholly  immaterial,  however,  to  the  determination 
of  this  suit  as  now  pending  in  this  court  on  error,  or, 
in  fact,  of  the  cause  upon  its  merits.  It  matters  not 
•whether  the  transcript  of  the  judgment  had  or  had 
not  been  filed  in  the  recorder's  office  prior  to  the  at- 
tempted dedication  of  the  real  estate  as  a  homestead. 
Irrespective  of  this  the  complaint  alleges  sufficient 
facts  to  show  not  only  that  it  did  not  state  a  cause  of 
action  against  the  defendant,  but  also  that  upon  trial 
on  the  merits,  taking  the  conceded  facts,  judgment 
should  have  been  in  favor  of  the  defendant.  The 
statute  provides  that  a  homestead  claimed  in  the 
proper  manner  shall  be  "exempt  from  execution  and 
attachment."  In  Barnett  et  ah  v.  Knight  et  al.,  7 
Colo.  371,  the  court  said:  "We  think  that  under  our 
statute,  the  householder  is  in  ample  time  if  he  re- 
cords this  election  before  a  lien  attaches  in  favor  of 
his  creditor."  Upon  reason,  we  think  the  converse 
of  the  proposition  would  also  be  true.  The  house- 
holder would  not  be  in  time  to  avail  himself  of  the 
exemption  if  he  recorded  the  election  after  the  lien 
of  an  execution  or  attachment  attached.  This  con- 
clusion would  seem  also  to  be  in  accord  with,  and  to 
necessarily  follow  from  the  principles  enunciated 
both  by  the  supreme  court  and  by  this  court  in  con- 
struing the  homestead  law  in  other  cases.  In  Wood- 
ivard  V.  National  Bank,  2  Colo.  App.  372,  this  court 
said:  "The  homestead  is  *  exempt  from  execution  or 
attachment.'  The  property  in  question  not  having 
been  subjected  specifically  to  the  judgment  lien  by 
the  levy  of  an  execution  before  it  was  withdrawn  as 
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a  homestead,  it  wrfs  exenipfted  from  the*  levy  of  the 
execntion.  •  •  •  The  plaintiff  in  error,  having 
dei^gnated  the  land  as  homestead  before  the  execu- 
tion was  sued  out,  the  property  was  exempt  from  its 
operation. ' '  This  has  been  expressly  approved  by 
the  supreme  court. — Weave  v.  Johnson^  20  Colo.  366. 

In  the  case  at  bar  the  execution  had  not  only 
been  sued  out,  but  had  actually  been  levied  upon  the 
property  before  the  plaintiff  took  any  steps  to  avail 
himself  of  the  statutoiy  privilege  of  exemption.  The 
lien  of  the  execution  had  already  attached  by  virtue 
of  the  levy,  and  his  efforts  to  obtain  exemption  came 
too  late.  The  homestead  law  should  be,  and  is,  lib- 
erally construed,  but  it  would  be  carrying  construc- 
tion beyond  all  reason,  as  well  as  beyond  all  prec- 
edent, to  hold  that  the  legislature  intended  to  give  a 
householder  the  right  of  exemption  from  execution 
after  the  property  had  been  actually  levied  upon, 
and  taken  under  execution,  and  the  lien  of  the  exe- 
cution had  attached.  This  would  be  unwarranted 
interference  with  vested  rights,  and  neither  the  lan- 
guage nor  reason  of  the  statute  would  justify  such  a 
construction. 

Plaintiff  seems  to  deny,  however,  that  there  was 
a  legal  or  sufficient  levy  of  the  execution.  We  think 
that  there  was.  The  statute  of  Colorado  prescribes 
no  particular  method  of  procedure  for  the  levy  of  an 
execution  upon  real  estate  where  the  property  is  in 
the  same  county  in  which  the  judgment  is  rendered, 
or  in  which  the  execution  is  issued.  As  to  how  it 
shall  be  made,  or  how  it  should  be  evidenced,  the 
statute  is  silent.  In  considering  this  question,  this 
court  said:  "As  the  officer  cannot  reduce  the  land 
to  possession,  or  do  any  act  upon  it  against  the  will 
of  the  owner,  all  that  can  be  required  is,  that  he  des- 
ignate the  particular  land  which  he  intends  to  subject 
to  his  execution  in  such  a  way  that  it  may  be  identi- 
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fied,  and  this  he  can  do  withont  leaving  his  office  if 
he  has  the  proper  information.  The  designation  is 
a  mental  act ;  but,  in  order  that  it  may  be  valid  as  a 
levy,  it  must  be  embodied  in  some  visible  memorial — 
some  record  of  what  was  done,  accessible  to  the  judg- 
ment debtor  and  to  the  public.  Strictly  speaking, 
the  record  is  not  itself  a  levy ;  it  is  merely  the  evi- 
dence that  the  levy  was  made,  but  as  the  statute  does 
not  require  that  the  record  shall  be  made  upon  the 
writ,  no  reason  is  apparent  why  it  may  not  be  made 
elsewhere,  provided  it  is  equally  public  and  perma- 
nent. ' ' — Eerr  v.  Broadivell,  5  Colo.  App.  470.  In  that 
case  the  sheriff,  upon  receipt  of  the  execution  adver- 
tised the  realty  for  sale,  and  in  the  advertisement  set 
forth  that  he  had  levied  upon  the  property  by  virtue 
of  the  executions,  and  the  advertisement  was  incor- 
porated into  his  return  upon  the  writs.  This  was  held 
to  be  a  record  of  the  levy,  which  was  made  in  such  a 
manner  that  it  was  notice  to  all  the  world  of  the  fact. 
The  levy  was  held  to  be  valid,  and  the  evidence  of  it 
sufficient.  We  think  the  case  under  consideration  is 
stronger  than  that  in  support  of  a  levy.  Here  it  ap- 
pears, according  to  the  complaint,  that  the  sheriff 
immediately  upon  the  return  of  the  execution,  made 
out  and  published  in  a  newspaper  a  notice  of  sale 
under  execution,  in  which  the  execution  was  described 
and  a  statement  made  that  he  had  levied  it  upon  the 
property  of  the  plaintiff  now  in  controversy,  and  that 
in  addition  to  this  he  had  filed  a  copy  of  such  notice 
of  sale  with  the  clerk  and  recorder  of  the  county  long 
prior  to  the  time  when  plaintiff  sought  to  avail 
himself  of  the  homestead  law. 

The  contention  of  plaintiff  that  the  levy  was  in- 
valid because  the  sheriff  had  not  made  a  record  of  it 
upon  the  records  in  his  office,  is  without  force. — Herr 
V.  Broadwell,  supra. 

For  these  reasons  we  are  of  opinion  that  the 
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demurrer  to  the  complaint,  both  as  to  its  general  and 
special  grounds,  should  have  been  sustained,  and  that 
upon  the  facts  as  stated  by  the  plaintiff  with  ref- 
erence to  the  issue  and  levy  of  the  execution,  and  the 
attempted  homestead  withdrawal,  the  defendants 
would  be  entitled  to  judgment. 
The  judgment  will  be  reversed. 

Reversed. 

[No.  2081.] 

Cheney  et  al».  v.  Murto,  Administbatob  of 

TuRBUTt  's  Estate. 

Bills  and  Notes— Trust  Deeds— Unauthorized  Foreclosure — Pur- 
chaser with  Notice. 
Where  the  payee  of  a  note  secured  by  a  deed  of  trust  trans- 
ferred the  note  before  maturity,  and  afterwards  through  fraudu- 
lent representations  obtained  from  the  holder  posession  of  two 
unpaid  interest  coupons  cut  from  said  note  and  without  the 
knowledge  or  consent  of  the  owner  of  the  note  the  trustee  pro- 
ceeded to  foreclose  the  deed  of  trust  for  the  default  in  payment  of 
the  two  interest  coupons  and  at  the  sale  the  property  was  bought 
by  said  payee  the  foreclosure  was  a  nullity  and  a  purchaser  from 
said  payee,  with  knowledge  of  the  facts,  acquired  no  title  as 
against  the  holder  of  the  note  and  cannot  object  to  a  foreclosure 
of  the  deed  of  trust  by  the  legal  holder  of  the  note. 

Appeal  from  the  District  Court  of  Conejos  County. 

Mr.  Charles  M.  Corlett,  for  appellants. 
Mr.  Ira  J.  Bloomfield,  for  appellee. 
Wilson,  P.  J. 

In  May,  1891,  Lewis  F.  Crandell  negotiated  with 
The  Colorado  Securities  Company  a  loan  of  one 
thousand  dollars,  for  which  he  gave  his  note,  payable 
in  five  years  from  date,  the  interest  being  repre- 
sented by  ten  coupon  notes  attached.  At  the  same 
time,  to  secure  the  payment  of  this,  he  executed  a 
deed  of  trust  upon  certain  lands  in  Costilla  county 
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to  HI  J.  Aldrich,  trusteej  who  was  at  the  time  man- 
ager of  The  Colorado  Securities  Company,  and. the 
holder  and  owner  of  all  but  three  of  the  seven  thou- 
sand shares  of  the  capital  stock  of  the  company, 
which  had  been  issued.  Within  about  a  month  after- 
ward, The  Colorado  Securities  Company  sold  and 
assigned  the  note  to  Samuel  Turbutt,  of  Baltimore, 
Maryland.  Shortly  afterwards,  Crandell  sold  and 
conveyed  his  interest  in  the  land,  subject  to  the  deed 
of  trust,  to  his  wife,  Adda  G.  Crandell,  one  of  the  de- 
fendants in  this  suit.  The  interest  for  1891  and  1892 
was  promptly  paid,  but  default  was  made  as  to  that 
evidenced  by  the  two  coupons  due  in  1893.  Some  time 
in  the  latter  part  of  this  year,  Aldrich,  through  fraud- 
ulent representations,  induced  Turbutt  to  send  to  him, 
or  to  the  Securities  company,  these  overdue  interest 
coupons  for  1893.  Soon  afterwards,  in  February, 
1894,  Aldrich,  without  the  knowledge,  consent  or 
request  of  Turbutt,  the  owner  and  holder  of  the. note, 
advertised  the  land  for  sale  under  the  deed  of  trust, 
sold  it  in  March,  and  at  the  sale  the  securities  com- 
pany became  the  purchaser  for  a  consideration  of 
$25.00.  Very  shortly  subsequent,  the  securities  com- 
pany becoming  insolvent,  F.  G.  Patterson,  also  a  de- 
fendant in  this  suit,  was  appointed  receiver,  and  to 
him  the  company  conveyed  whatever  tifle  it  had  to 
the  Crandell  land  by  quitclaim  deed.  In  June,  1895, 
more  than  a  year  after  the  pretended  foreclosure, 
L.  H.  Cheney,  the  husband  of  Mrs.  Alice  B.  Cheney, 
the  principal  defendant  in  this  suit,  and  who  had. 
been  a  general  agent  of  the  securities  company  in  the 
negotiations  of  loans  in  the  section  of  the  state  where 
the  Crandell  land  was  situate,  commenced  a  corre- 
spondence with  the  receiver  with  a  view  to  the  pur- 
chase of  the  land,  requesting  information  in  his  first 
letter  as  to  what  would  buy  the  land,  and  as  to  what 
condition  the  property  was  in  as  to  title.    The  re- 
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ceiver  answered,  notifying  Cheney  that  the  trust  deed 
had  been  foreclosed  without  the  knowledge  or  eon- 
sent  of  the  holder  of  the  loan^  and  that,  if  the  holder 
should  so  elect,  he  could  probably  go  into  court  and 
have  the  foreclosure  set  aside,  adding:  **The  title 
now  stands  in  me,  and  I  hold  it  in  trust,  subject  to 
the  claim  of  the  holder  of  the  loan.'*  This  corre- 
spondence resulted  in  the  conveyance,  October  24, 
1895,  by  the  receiver,  by  quitclaim  deed  to  Mrs. 
Cheney,  the  defendant,  of  all  title  which  vested  in 
the  receiver  to  the  Crandell  land.  In  May,  1895,  Mr. 
Turbutt  first  learned  that  there  had  been  some  kind 
of  a  sale  of  the  land  at  which  the  securities  company 
was  the  purchaser.  Thereupon  he  wrote  to  Mr. 
Cheney  for  information,  and  he  answered  that  **the 
land  had  been  foreclosed  under  a  second  trust  deed. ' ' 
Thereafter,  the  exact  time  not  appearing,  however, 
in  the  evidence,  Mr.  Turbutt,  learning  that  this  an- 
swer was  untrue,  and  obtaining  correct  information 
as  to  the  actual  state  of  affairs,  repudiated  the  action 
of  Aldrich,  and  employed  an  attorney  in  Colorado  to 
institute  such  proceedings  as  might  *be  necessary  to 
protect  his  rights.  For  some  reason  this  attorney  did 
not  act  for  more  than  two  years.  In  May,  1891,  be- 
ing within  three  years  from  Mr.  Turbutt 's  discovery 
of  the  fraud,  he  commenced  this  suit  to  have  the  sale 
made  by  Aldrich  declared  void,  and  all  conveyances 
made  thereunder  cancelled  of  record,  and  for  a  fore- 
closure of  his  trust  deed.  Mrs.  Cheney,  Mrs.  Crandell 
and  receiver  Patterson  were  made  defendants.  The 
two  latter  made  no  appearance.  Mrs.  Cheney  ap- 
peared and  answered.  On  the  trial,  judgment  was 
rendered  against  her  in  accordance  with  the  prayer 
of  the  complaint,  and  from  this  she  appeals. 

The  main  and  controlling  question  in  this  case  is 
conclusively  settled  by  an  opinion  handed  down  by 
our  supreme  court  at  its  April  term  of  1901,  in  a 
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case  wherein  Mrs.  Crandell  and  Mrs.  Cheney  were 
the  parties,  and  in  which  the  invalidity  of  the 
trust  deed,  and  the  character  of  the  title  which  Mrs. 
Cheney  acquired  by  reason  of  the  quitclaim  deed  to 
her  from  receiver  Patterson,  were  considered  and 
passed  upon. — Cheney  v.  Crandell,  28  Colo.  383,  65 
Pac.  56.  The  suit  arose  in  this  way.  It  seems  that 
after  the  execution  to  Mrs.  Cheney  of  the  quitclaim 
deed,  she  entered  into  a  contract  with  Mrs.  Crandell, 
who  was  still  in  possession  of  the  land,  whereby,  upon 
the  payment  of  four  hundred  dollars,  she  was  to  con- 
vey to  the  latter  her  title.  Mrs.  Crandell  made  some 
payment  under  this  agreement,  but,  learning  soon 
afterwards,  as  she  says,  that  misrepresentations  had 
been  made  to  her,  and  that  the  conveyance  by  Mrs. 
Cheney  would  not  give  her  a  complete  and  clear  title 
bv  reason  of  the  existence  of  the  deed  of  trust  to 
Turbutt,  she  repudiated  the  contract.  Thereupon 
Mrs.  Cheney  commenced  a  suit  in  ejectment  to  obtain 
possession  of  the  land.  Mrs.  Crandell  in  her  answer 
set  up  as  one  of  her  defenses  substantially  all  of  the 
facts  which  we  have  detailed  as  arising  in  the  suit  at 
bar,  alleging  the  fraud  of  Aldrich,  the  invalidity  of 
the  pretended  foreclosure  sale  by  him,  and  the  in- 
validity of  the  asserted  title  by  Mrs.  Cheney  derived 
from  the  quitclaim  deed  to  her. 

Referring  to  the  question  of  whether  Mrs. 
Cheney  was  an  innocent  purchaser  for  value,  and  the 
contention  of  the  plaintiff  in  this  suit  that  she  was 
not,  whatever  the  evidence  might  have  been  as  to 
her  knowledge  of  Aldrich 's  fraud,  because  her  title 
was  acquired  by  a  quitclaim  deed  only,  the  court 
said :  * '  It  is  not  important  here  what  the  rule  is  in 
this  state,  for,  entirely  aside  from  this  question,  the 
evidence  conclusively  shows  that  plaintiff  (Mrs. 
Cheney)  had  knowledge  or  was  in  possession  of  facts 
which,  if  diligently  followed  up,  would  have  given  her 
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information  concerning  this  fraud.  Before  she  ac- 
quired title,  negotiations  were  pending  between  her 
and  the  receiver  for  the  purchase  of  this  property,  and 
in  his  letters  the  receiver  distinctly  informed  her  hus- 
band (who,  under  the  facts  of  this  case,  is  the  agent 
and  representative  of  plaintiff)  that  the  trust  deed 
still  existed  as  a  lien  upon  this  property,  and  that 
the  pretended  sale  of  the  trustee  was  a  fraud.  •  *  • 
Before  she  parted  with  her  money  and  took  title,  she 
was  in  possession  of  facts  which,  if  they  did  not  of 
themselves  show  the  fraudulent  character  of  the  fore- 
closure, would,  if  followed  up,  have  revealed  to  her 
the  defects  in  the  title  which  she  was  buying. ' '  Again, 
referring  to  the  contention  on  the  part  of  Mrs.  Cheney 
that  when  Turbutt  sent  the  two  unpaid  interest  cou- 
pon notes  to  Aldrich  that  he  sold  and  assigned  them, 
and  that  thereupon  either  Aldrich  or  the  securities 
company  became  the  owner  thereof,  and  hence  being 
interested  in  the  debt  secured  by  the  deed  of  trust,  had 
a  right  to  direct  a  foreclosure,  the  court  said  that  it 
was  not  necessary  to  determine  the  question  as  to 
whether  the  owner  and  holder  of  any  of  these  coupons 
was  such  a  holder  of  the  note  as  that  upon  his  request 
a  valid  foreclosure  and  sale  would  be  made,  **for  it 
is  incontrovertible  that  neither  Aldrich  nor  the  se- 
curities company  ever  became  the  owner  of  either  one 
of  the  interest  coupons  for  the  nonpayment  of  which 
the  pretended  foreclosure  was  had.  He  or  it  wrong- 
fully converted  these  coupons  to  his  or  its  own  use, 
in  violation  of  the  promise  made  to  the  holder  of  the 
note  from  which  they  were  detached.  Therefore,  as 
between  the  holder  of  the  note  and  the  securities 
company  and  Aldrich,  this  pretended  foreclosure  and 
sale  were  voidable  at  the  option  of  the  former. '*  Fur- 
ther, in  denying  a  petition  for  rehearing,  the  court 
said:  **We  are  further  of  the  opinion  that,  even  if 
they  belonged  to  the  securities  company,  the  at- 
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tempted  foreclosure  and  sale  by  Aldrich  constituted 
Si  palpable  fraud,  which  conferred  no  title  either  upon 
the  purchaser  at  the  sale,  or  its  grantee,  the  appellant, 
both  of  which  took  with  notice  of  the  unconscionable 
conduct  of  Aldrich/'  The  conclusions  and  views  of 
the  supreme  court  based  upon  the  same  material  facts 
also  conclusively  shown  by  the  evidence  in  this  case, 
meet  with  our  most  hearty  approval  and  complete 
concurrence,  and  for  the  reason  that  they  are  equally 
applicable  to  and  are  decisive  of  this  controversy,  no 
further  discussion  or  argument  by  this  court  is  re- 
quired. 

Under  the  facts  the  pretended  sale  by  Aldrich 
was  fraudulent  and  void,  and  the  plaintiff  is  clearly 
entitled  to  a  judgment  of  foreclosure  of  the  deed  of 
trust  given  to  secure  the  original  note. — Improvement 
Co.  V.  Whitehead,  25  Colo.  354;  Kenney  v.  Jeiferson 
Co.  Bank  et  at.,  12  Colo.  App.  24;  Cheney  v.  Cran- 
dell,  supra. 

Several  minor  questions  were  raised,  but  we  do 
not  consider  it  necessary  in  the  determination  of  this 
appeal  to  pass  upon  them. 

The  judgment  will  be  affirmed. 

Affirmed. 

[No.  2031.1 

Parsoks  v.  Parsons. 

1.  Appellate  Practice — Assignments  of  Error — Evidence. 

A  general  assignment  of  error  of  the  admission  of  improper 
evidence  and  the  exclusion  of  proper  evidence  that  fails  to  direct 
the  attention  of  the  appellate  court  to  any  specific  testimony 
either  admitted  or  excluded  cannot  be  considered. 

2.  Bills  and  Notes — Bona  Fide  Purchaser — Failure  of  Consider- 

ation. 
A  failure  of  consideration  Is  no  defense  to  an  action  on  a 
negotiable  promissory  note  In  the  hands  of  one  who  purchased 
it   before   maturity   for  a   valuable   consideration   and   without 
notice  of  any  equities  in  favor  of  the  payee. 
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3.    AppeUa|fce'PracflCe-r-ln«truotloii^^Harnvl^s8;  Errors 

W)ierethe  facta  are  such  that  the  trial  court  should  have 
directed  the  verdict  that  was  returned,  had  he  been  requested  to 
do  so,  errors  in  the  instructions  given  are  Immaterial,  and  will 
not  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  G.  Q.  KiCHMOND,  for  appellant. 
Mr.  J.  W.  Sheafob,  for  appellee. 
Wilson,  P.  J. 

Appellee  brought  this  snit  to  recover  on  a  prom- 
issory note  executed  by  defendant  to  A.  A.  Parsons, 
of  which  he  claimed  to  be  the  owner  and  holder  by 
assignment  for  value.  Defendant  answered,  pleading 
that  the  note  was  assigned  after  maturity,  and  also 
that  there  was  a  failure  of  consideration.  The  latter 
defense  was  based  upon  the  following  alleged  state 
of  facts  set  up  in  the  answer.  It  was  charged  that  at 
the  time  when  the  said  note  was  executed,  defendant 
and  the  payee  were  husband  and  wife,  and  that  the 
sole  and  only  consideration  for  the  note  was  that  the 
parties  should  separate,  the  husband  leaving  the 
premises,  and  that  all  marital  relations  between  them 
should  cease ;  but  that,  subsequently,  in  violation  of 
such  agreement,  and  against  the  protest  and  consent 
of  defendant,  the  husband  returned  to  the  house  oc- 
cupied by  defendant,  and  remained  there,  resuming 
the  marital  relations.  Plaintiflf  replied,  denying  on 
information  and  belief  all  matters  set  up  in  the 
answer,  and  further  alleging  that  the  note  was  exe- 
cuted and  delivered  in  consideration  of  money  pre- 
viously loaned  to  the  defendant  by  A.  A.  Parsons,  and 
that  the  resumption  of  marital  relations  after  the  al- 
leged separation  was  by  mutual  consent  of  the  par- 
ties. The  case  was  tried  upon  these  two  defenses, 
which,  as  stated,  were  solely  questions. of  fact.  The 
finding  of  the  jury  was  in  favor  of  the  plaintiff,  and 
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it  being  amply  supported  by  the  evidence,  cannot  be 
questioned  by  this  court.  There  was  assigned  for 
error,  generally,  the  admission  by  the  court  of  im- 
proper evidence  offered  by  the  plaintiff  and  the  ex- 
clusion by  it  of  proper  and  relevant  testimony  offered 
by  the  defendant.  These  assignments  are  indefinite, 
not  directing  the  attention  of  this  court  to  any  spe- 
cific testimony  either  excluded  or  admitted,  and  hence 
cannot  be  considered. — Fleming  v.  Daly,  12  Colo. 
App.  441. 

The  evidence  was  conclusive  that  the  plaintiff 
was  an  innocent  purchaser  for  value  without  notice 
of  any  equities  in  favor  of  defendant,  and  that  the 
assignment  was  before  maturity.  This  being  true, 
under  the  well-settled  rules  of  commercial  law,  the 
plaintiff  was  entitled  to  a  judgment,  regardless  of 
what  the  evidence  may  have  been  as  to  the  alleged 
agreement  between  defendant  and  A.  A.  Parsons,  and 
the  violation  of  it  by  him.  Had  plaintiff  at  the  con- 
clusion of  the  evidence  moved  the  court  to  direct  the 
jury  to  return  a  verdict  in  his  favor,  the  motion  should 
have  been  granted.  This  being  the  case,  it  is  im- 
material whether  some  of  the  instructions  given  by 
the  court  were  erroneous  in  some  respects,  as  claimed 
by  defendant.  The  verdict  was  right,  and  one  which 
the  jury  might  properly  have  rendered  upon  the  mere 
direction  of  the  court  without  any  instructions  at  all. 
— Curran  v.  Rothschild,  14  Colo.  App.  503 ;  Loveland 
V.  Kearney,  14  Colo.  App.  471. 

For  these  reasons  the  judgment  will  be  affirmed. 

Aifirmed, 

~ [No.  2073.] 

17    156 

^-^  The  H.  B.  Claflin  Company  v.  Lass  et  al. 

1.     Fraudulent     Conveyances — Execution     Qale — Innocent     Pur- 
chaser. 
Where,  at  an  execution  sale,  a  junior  execution  creditor  pur- 
chased the  property  to  protect  his  Junior  lien,  such  sale  cannot 
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he  set  aside  by  other  creditors  as  fraudulent  without  connecting 

the  purchaser  with  such  fraud. 

2.    Same — EvIdence^Harmless  Error. 

In  an  action  to  set  aside  an  execution  sale  on  the  ground  of 
fraud,  where  the  evidence  wholly  failed  to  connect  the  purchasers 
with  the  fraud,  the  exclusion  of  corroborative  testimony  which 
tended  to  prove  the  fraud  on  the  part  of  the  Judgment  debtors 
but  did  net  show  any  participation  therein  by  the  purchaser,  was 
not  prejudicial  error. 

Error  to  the  District  Court  of  Summit  County. 

Messrs.  Rogebs,  Cuthbert  &  Ellis,  for  plaintiff 
in  error. 

Mr.  PiERPONT  FuLLEB,  of  counsel. 

Mr.  Charles  A.  Wilkin,  for  defendants  in  er- 
ror George  Engle,  The  Exchange  Bank,  Edwin  Car- 
ter and  T.  M.  Hndgins. 

GUNTER,  J. 

This  suit  by  plaintiff  in  error  in  its  own  behalf 
as  a  creditor  of  Lass,  Eudowsky  &  Hndgins,  and  in 
behalf  of  other  creditors,  is  to  reach  property  claimed 
to  have  been  conveyed  to  defendants  in  error,  Engle 
and  Carter,  to  defrand  creditors.  Judgment  below 
for  defendants. 

Lass,  Eudowsky  &  Hndgins  owned  three  stores, 
located  respectively  at  Como,  Breckenridge  and  New 
Castle.  These  were  attached  in  suits,  First  National 
Bank  of  Central  City  against  the  firm,  and  Mrs.  Eu- 
dowsky against  the  same.  These  suits  merged  into 
judgments  and  executions  were  levied  upon  the 
stocks.  A  third  suit,  same  defendant,  was  that  of 
Engle  Brothers  Exchange  Bank,  attachment  out  of 
which  was  levied  upon  the  three  stores,  the  suit 
merging  into  judgment.  At  the  sale  of  the  Como  and 
Breckenridge  stores,  under  execution  in  favor  of  the 
First  National  Bank  of  Central  City,  sufficient  was 
realized  to  satisfy  the  execution.  Carter,  as  trustee 


158  H.  B.  Glafun  C!o.  v.  Lass.         [17  C.  A: 

for  Engle,  being  the  pnrehaseh  The  Ne*^  Castle 
stock  was  sold  under  execution  on  the  Ei^le  Brbth- 
ers  Bank  judgment, .  and  a.  sufficient  suih  realized 
to  satisfy  the  Rudowsky  judgment,  and  to  apply  about 
$400.00  upon  the  execution  in  favor  of  Engle  Broth- 
ers Exchange  Bank  judgment ;  Carter,  as  trustee  of 
Engle,  being  also  the  purchaser  at  this  sale. 

Plaintiff  in  error  cannot  successfully  assault 
these  sales,  upon  the  ground  of  fraud  charged,  with- 
out connecting  defendants,  Carter  and  Engle,  there- 
with. While  there  was  testimony  that  Hudgins  and 
Rudowsky,  two  members  of  the  firm  of  Lass,  Ru- 
dowsky &  Hudgins,  agreed  together  that  a  fraudulent 
sale  should  be  made,  yet  there  is  no  testimony  that 
either  Carter  or  Engle  was  ever  consulted  relative 
to  such  sale,  or  ever  agreed  to  become,  or  did  become, 
parties  to  such  a  sale.  In  truth,  the  fraudulent  sale 
which  Rudowsky  says  was  planned  between  him  and 
Hudgins  was  never  made.  Two  of  the  stores  were 
offered  for  sale  under  the  execution  in  favor  of  the- 
First  National  Bank  of  Central  City,  Engle  Broth- 
ers Exchange  Bank  (being  for  the  purpose  of  this 
suit  George  Engle),  a  junior  execution  creditor, 
through  Carter,  as  trustee,  bought,  bidding  a  STiffi- 
cient  sum  to  satisfy  the  previous  execution  lien  of 
above  bank.  No  one  testified  that,  the  purchase  was 
made  with  a  fraudulent  purpose.  The  circumstances 
in  evidence  are  consistent  with  the  legal  presump- 
tion that  the  purchase  was  made  with  honest  purpose 
on  the  part  of  Carter  and  Engle,  that  is,  for  the  pur- 
pose of  protecting  a  junior  lien. 

The  third  store,  as  stated,  was  purchased  by  Car- 
ter, as  trustee,  on  the  execution  in  favor  of  Engle 
Brothers  Exchange  Bank.  No*  one  testified  that  the 
purchase  was  made  with  other  than  honest  intent. 
The  circumstances  here  too  are  consistent  with  the 
legal  presumption  of  honesty  in  this  transaction.    *- 
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As  to  the  testimony  exclnded^  it  all  went  to  cor- 
roborate Bndowsky  upon  points  iiot  connecting  En- 
gle  or  Carter  in  any  way  with  the  fraudulent  scheme 
alleged  to  have  been  concocted  between  Hudgins  and 
Bndowsky.  It  did  not  supply  the  case  in  a  particu- 
lar wherein  it  was  fatally  defective,  that  is,  a  show- 
ing of  participancy  upon  the  part  of  defendants,  Car- 
ter and  Engle,  in  the  alleged  fraud.  It  is  not  neces- 
sary therefore  to  consider  whether  error  was  com- 
mitted in  its  rejection.  The  trial  court  after  hearing 
the  evidence  found  that  neither  Carter  nor  Engle  was 
a  party  to  the  alleged  fraud.  We  think  this  finding 
correct,  and  that  the  judgment  below  was  right. 

Judgment  affirmed.  Affirmed. 


[No.  2067.] 

The  Boabd  of    County    Commissioners   of   Yuma 

County  v.  Pendleton. 

Fees  and  Salaries — District  Attorneys — ^Trials  Before  Justices  of 
the  Peace. 
The  allowance  or  disallowance  of  fees  of  a  district  attorney 
for  the  trial  or  examination  of  any  criminal  case  before  a  Justice 
of  the  peace  is  wholly  within  the  discretion  of  the  board  of  county 
commissioners,  and  is  not  reviewable  by  the  courts,  and  where 
the  board  had  disallowed  such  fees  it  was  error  for  the  district 
court  to  allow  them  and  enter  Judgment  therefor  against  the 
county. 

Appeal  from  the  District  Court  of  Yuma  County. 

Mr.  Jo.  A.  Fowler,  for  appellant. 
Guntee,  J. 

Appellee  sued  to  recover  fees  for  services  as  dis- 
trict attorney  in  criminal  trials  and  examinations  be- 
fore a  justice  of  the  peace;  his  bill  therefor  had  been 
disallowed  by  appellant ;  judgment  below  was  for  ap- 
pellee. 
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Mills'  Ann.  Stats^  voL  3,  sec.  1905,  as  to  this,  a 
third-class  county,  provides:  "That  the  county  com- 
missioners may  in  their  discretion  disallow  any 
charges  against  the  county  for  fees  or  costs  of  dis- 
trict attorneys,  or  other  persons,  for  the  trial  or  ex- 
amination of  any  criminal  case  before  any  justice  of 
the  peace    •    •    •  /* 

This  section  was  construed  in  Board  of  County 
Commissioners  of  Pitkin  County  v.  Sanders,  27  Colo. 
122,  59  Pac.  402,  the  court  saying:  ''The  obvious  in- 
tent of  our  act  unquestionably  was  to  give  to  county 
commissioners,  and  its  true  meaning  is,  that  they 
have  the  discretion,  not  reviewable,  to  disallow  the 
statutory  fees  and  costs  of  criminal  trials  and  ex- 
aminations claimed  by  all  persons  for  whom  fees  are 
therein  prescribed,  and  in  whose  favor  costs  are 
taxed    •    •    •  /' 

As  the  order  of  appellant  disallowing  the  bill  of 
appellee  was  not  subject  to  review  by  the  courts,  the 
subsequent  allowance  thereof  by  the  district  court 
was  error. 

Judgment  reversed.  Reversed. 


[No.  2091.] 

Mattice  et  al.  as  Trustees  op  the  Pueblo  Water 

Works  v.  Wilcoxon. 

Practice — Appeals  from  County  to  District  Court — ^Trial  De  Novo 
— Res  Judicata. 
Where  a  cause  is  appealed  from  the  county  court  to  the 
district  court,  the  trial  in  the  district  court  is  de  novo.  Where  a 
plaintiff  sued  In  county  court  on  two  counts  and  was  nonsuited 
as  to  one  and  recovered  Judgment  on  the  other,  and  defendant 
appealed  to  the  district  court,  the  judgment  of  the  county  court 
is  not  res  Judicata  as  to  the  count  nonsuited,  and  plaintiff  is  en- 
titled to  a  new  trial  upon  both  counts. 
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Appeal  from  the  District  Court  of  Pueblo  County. 

Mr.  A.  W.  Lennabd,  for  appellants. 
Mr.  Jno.  E.  Dixon,  for  appellee. 

GUNTEB,  J. 

Appellee  sued  in  the  county  court,  his  complaint 
stating  two  causes  of  action.  Upon  trial  he  was  non- 
suited on  the  first,  recovering  judgment  on  the  second. 
An  appeal  was  by  present  appellants  to  the  district 
court ;  there  a  retrial  on  both  causes  of  action  resulted 
in  a  judgment  against  appellants  on  the  first  cause  of 
action  and  a  judgment  in  their  favor  on  the  second. 

Appellants  objected  in  the  district  court  to  a  re- 
trial of  the  first  cause  of  action,  contending  that  the 
judgment  in  the  county  court  nonsuiting  appellee  on 
such  cause  of  action  was  res  adjudicata. 

This  is  the  contention  here :  The  case  instituted 
in  the  county  court  and  tried  here,  consisted  of  two 
causes  of  action;  this  was  appealed  to  the  district 
court.  The  procedure  on  appeal  was  controlled  by 
Mills'  Ann.  Stats.,  vol.  1,  sec  1089,  reading  as  follows : 
**In  all  appeals  provided  for  in  the  foregoing  sec- 
tion, the  proceedings  in  the  appellate  court  shall  be, 
in  all  respects,  de  novo.  Said  appellate  court  shall 
consider  and  pass  upon  all  objections  to  the  pleadings 
and  proceedings  in  the  said  cause,  which  may  ha^e 
been  made  in  the  county  court,  and  make  such  orders, 
and  render  such  judgments  or  decrees  as  shall  be 
meet  and  proper,  in  the  same  manner  as  though  such 
cause  had  been  originally  begun  in  said  district  court ; 
and  the  defendant,  where  judgment  has  been  rendered 
by  default,  shall  have  a  right  to  plead  any  and  all 
defenses  which  he  might  have  pleaded  had  the  cause 
been  originally  brought  in  the  district  court.  All 
such  causes  shall  be  conducted  in  the  same  manner 
as  if  originally  brought  in  the  district  court.  *  ^ 
11 
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The  cx>nrt^Tabor  v.  Miles,  5  Colo.  App.  128,  38 
Pac  64 — ^in  ruling  upon  this  statute,  says:  **The 
statute  is  clear  and  explicit;  no  construction  is  nec- 
essary. The  language  is  'shall  be  in  all  respects  de 
novo/  All  proceedings  of  the  court  below  are  va- 
cated, held  for  naught.  Such  being  the  case,  nothing 
was  res  adjudicata,  *  •  *  .  There  was  nothing  that 
could  be  pleaded  of  proceedings  there  had  that  would 
conclude  either  party. ' ' 

The  appeal  to  the  district  court  entitled  ap- 
pellee herein  to  a  retrial  of  the  case  heard  by  the 
county  court. 

As  the  case  heard  by  the  county  court  was  upon 
the  two  causes  of  action,  the  district  court  ruled  cor- 
rectly in  permitting  a  retrial  upon  the  two  causes  of 
action  on  appeal.    Its  judgment  is  aflSrmed. 

Afflrmed. 

[No.  2094.] 

Harter  v.  Shull. 

1.  J udgmenta— Pleading. 

In  an  action  upon  a  Judgment  a  denial  of  any  Indebtedness 
puts  nothing  in  issue. 

2.  Judgments — Pleading — Payment. 

In  an  action  upon  a  Judgment,  an  answer  alleging  payment 
of  the  obligation  upon  which  the  Judgment  was  rendered  prior  to 
the  recovery  of  the  Judgment  states  no  defense  to  the  action. 

3.  Judgmenta— Pleading — Fraud. 

In  an  action  upon  a  Judgment  an  answer  which  alleges  that 
defendant  employed  an  attorney  to  conduct  his  defense  in  the 
action  in  which  the  Judgment  was  rendered,  and  expected  him  to 
introduce  in  evidence  a  receipt  for  the  indebtedness  sued  upon, 
and  to  prove  the  payment  thereof  by  certain  named  witnesses, 
and  that  defendant  is  informed  and  believes  and  upon  such  infor- 
mation and  belief  alleges  that  plaintiffs  colluded  and  conspired 
with  his  attorney  whereby  said  attorney  did  not  make  any  de- 
fense and  allowed  a  false  and  fraudulent  Judgment  to  be  entered 
against  defendant,  is  insufficient  to  charge  fraud  in  procuring  the 
Judgment,  and  states  no  defense  to  the  action. 


\^ 
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4.  Judgments — CoHateral  Attack — Fraud. 

In  an  action  upon  a  Judgment  a  defense  that  the  Judgment 
was  procured  through  fraud  is  a  collateral  attack. 

5.  Judgments — Collateral  Attack. 

A  Judgment  rendered  by  a  court  of  competent  Jurisdiction 
cannot  be  collaterally  attacked  unless  it  is  absolutely  void.  And 
the  rule  applies  equally  to  domestic  and  foreign  Judgments. 

Appeal  from  the  County  Court  of  Logan  County. 

Mr.  W.  L.  Hays,  for  appellant. 

Mr.  H.  N.  Haynes,  for  appellees. 

Thomson,  J. 

The  complaint  in  this  cause,  filed  on  the  14th 
day  of  December,  1898,  alleged  that  on  the  8th  day  of 
November,  1897,  the  appellees  recovered  judgment 
against  the  appellant  on  a  promissory  note  made  by 
him,  in  the  district  court  of  Sac  county,  Iowa,  which 
court  had  full  and  complete  jurisdiction  in  the  cause, 
and  that  no  part  of  the  judgment  had  been  paid. 
Judgment  was  demanded  for  the  amount  of  the  Iowa 
judgment  and  costs. 

The  defendant  answered  denying  that  he  was  in- 
debted to  the  plaintiffs  in  any  sum ;  and  alleging  that 
the  obligation  upon  which  tiie  judgment  was  recov- 
ered had  been  paid  long  prior  to  its  recovery,  to  one 
Jacob  Snell,  the  agent  of  the  plaintiff,  who  gave  the 
defendant  a  receipt  for  the  money.  The  answer  then 
proceeded  as  follows: 

*  *  That  defendant  before  said  8th  day  of  Novem- 
ber, 1897,  employed  one  W.  H.  Hart,  a  practicing  at- 
torney in  Sac  City,  in  said  Sac  county,  to  conduct  his 
defense  to  said  fraudulent  and  pretended  suit,  and 
expected  him,  the  said  Hart,  to  introduce  said  receipt 
as  evidence,  and  prove  the  payment  of  said  indebted- 
ness by  the  said  Jacob*  Snell,  who  was  a  convenient 
witness,  who  was  present  when  defendant  paid  said 
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indebtednessy  and  was  a  convenient  witness  to  testify 
to  said  fact.  That  defendant  is  informed  and  be- 
lieves and  upon  snch  information  and  belief  alleges 
that  plaintiffs  colluded  and  conspired  with  said  W. 
H.  Hart  whereby  said  Hart  was  not  to,  and  did  not 
make,  any  defense  to  said  plaintiffs'  false  and  pre- 
tended claim  in  said  suit  and  allowed  a  false  and 
fraudulent  judgment,  if  any  judgment  there  be,  to  be 
entered  against  this  defendant." 

The  plaintiffs  moved  for  judgment  on  the  plead- 
ings, on  the  ground  that  the  allegations  of  the  an- 
swer did  not  constitute  a  defense  to  the  action.  The 
motion  was  sustained,  and  judgment  entered  for  the 
amount  appearing  to  be  due.  The  rendition  of  the 
judgment  is  assigned  for  error. 

It  is  not  disputed  that  the  Iowa  court  had  juris- 
diction of  the  subject-matter  of  the  suit  in  which  it 
rendered  judgment,  and  of  the  person  of  the  de- 
fendant ;  and  that  it  had  such  jurisdiction,  and  that 
the  judgment  was  never  reversed,  abundantly  ap- 
pears from  the  pleadings.  The  denial  of  indebted- 
ness puts  nothing  in  issue.  The  statement  that  the 
obligation  upon  which  the  Iowa  judgment  was  re- 
covered had  been  paid  prior  to  tiie  recovery  of  the 
judgment,  is  immaterial.  It  is  not  the  statement  of 
a  possible  defense  to  this  action.  The  question  of 
payment  might  have  been  litigated  in  the  original 
suit,  but  the  parties  are  concluded  by  the  judgment 
— Hallack  v.  Loft,  19  Colo.  74 ;  Gordon  v.  Johnson,  3 
Colo.  App.  139. 

Neither  do  the  remaining  allegations  of  the  an- 
swer show  a  defense.  The  defendant  says  he  em- 
ployed an  attorney  to  conduct  his  defense  to  the 
action  brought  in  Iowa,  and  that  he  expected  the  at- 
torney to  introduce  Sneirs  receipt  in  evidence,  and 
prove  the  payment  by  Snell  and  another  witness ;  but 
that  he  is  informed  and  believes,  and  on  information 
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and  belief  alleges  that  the  plaintiffs  colluded  and 
conspired  with  his  attorney,  so  that  the  attorney  was 
not  to  make,  and  did  not  make,  any  defense  to  the 
action,  and  allowed  a  fraudulent  judgment  to  be  taken 
against  him.  Now,  even  if  the  original  judgment 
could  be  attacked  by  answer  in  the  present  suit,  a 
case  of  fraud  or  conspiracy  is  hardly  stated  in  the 
pleading  we  are  considering.  Whether  a  transaction 
is  fraudulent  or  not,  is  a  question  of  law,  to  be  de- 
termined upon  the  facts ;  and  in  pleading  fraud,  the 
facts  from  which  it  is  a  conclusion,  must  be  set  forth, 
and  those  facts  must  warrant  the  conclusion. 

In  this  answer  it  is  said  that  the  defendant  ex- 
pected his  attorney  to  introduce  SnelPs  receipt,  and 
nse  Snell  and  anotiier,  as  witnesses  to  prove  the  pay- 
ment ;  but  on  what  the  expectation  was  based,  is  not 
stated.  It  is  not  alleged  that  the  defendant  ever  gave 
the  receipt  to  the  attorney,  or  that  the  attorney  knew 
of  the  existence  of  the  receipt,  or  knew  that  there 
were  any  witnesses  to  the  fact  of  payment,  or  even 
knew  that  there  was  a  payment.  But,  if  the  receipt 
was  given  to  the  attorney,  there  is  no  allegation 
that  he  did  not  use  it,  or  that  he  did  not  bring 
the  witnesses  into  court  and  examine  them.  That 
the  attorney  did  his  full  duty,  and  obeyed  every 
instruction  of  the  defendant,  is  entirely  consist- 
ent with  all  the  allegations  of  fact  contained  in 
the  answer.  It  is  true  that  the  defendant  says 
he  is  informed  and  believes  that,  owing  to  a 
conspiracy  between  his  attorney  and  the  plaintiffs, 
no  defense  was  made  to  the  action.  No  person  ought 
to  be  held  to  answer  a  charge  of  fraud  which  is  made, 
not  as  a  fact,  but  as  a  conclusion  drawn  from  irre- 
sponsible hearsay. — 11  Encyclopedia  Pleadings  and 
Practice,  1180  bb. 

But  even  the  hearsay  does  not  purport  to  deal 
with  facts.    It  purports  simply  that  the  attorney  did 
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not  make  a  defense.  What  is  meant  by  that  is  not 
divulged.  Whether  the  attorney  neglected  to  file  an 
answer,  or,  having  filed  an  answer,  failed  to  appear 
at  the  trial,  or,  having  appeared  at  the  trial,  failed 
to  offer  evidence,  or,  having  offered  evidence,  un- 
necessarily allowed  it  to  be  excluded,  or,  what  the 
particular  acts  or  omissions  of  the  attorney  were, 
which  are  supposed  to  warrant  the  complaint  which 
is  made,  the  hearsay  on  which  the  defendant  relies,  is 
silent. 

But,  conceding  to  the  answer  the  force  and  ef- 
fect intended  by  the  pleader,  it  is  a  collateral  attack 
on  the  Iowa  judgment  A  judgment  regularly  ren- 
dered cannot  be  collaterally  questioned.  In  Cochrane 
V.  Parker,  12  Colo.  App.  169,  this  court,  speaking 
through  Wilson,  J.,  said: 

'  *'  A  collateral  attack  on  a  judgment  is  in  its  gen- 
eral sense  any  proceeding  which  is  not  instituted  for 
the  express  purpose  of  annulling,  correcting  or  modi- 
fying such  decree.  The  fact  that  the  parties  are  the 
same  and  that  the  defendants  seek  to  attack  the  de- 
cree by  allegations  in  their  answer,  cannot  change  the 
rule  or  make  the  attack  any  the  less  a  collateral  one. 
It  is  well  settled  that  judgments  of  a  court  of  compe- 
tent jurisdiction  are  not  subject  to  collateral  attack, 
unless  they  are  void,  and  by  void  is  meant  that  they 
are  an  absolute  nullity.  In  support  of  this  we  need 
refer  to  no  authorities  outside  of  our  own  state.'' — 
See  also  Brmvn  v.  Tucker,  7  Colo.  30;  Carpenter  v. 
Oakland,  30  CaUf .  439 ;  Homer  v.  Fish,  1  Pick.  435, 
11  Am.  Dec.  218. 

And  the  rule  applies  equally  to  domestic  and 
foreign  judgments. — Burnley  v.  Stevenson,  24  Ohio 
St.  474;  Vunlap  v.  Byers,  110  Mich.  109. 

The  case  of  Pearce  v.  Olney,  20  Conn.  543,  cited 
as  announcing  a  different  doctrine,  does  not  support 
counsel's  contention.     That  case  was  a  proceeding 
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by  injunction  to  restrain  the  further  prosecution  of 
an  action  at  law.  Olney  had  recovered  a  judgment 
against  Pearce  in  the  superior  court  of  the  city  of 
New  York,  and  had  brought  an  action  on  his  judg- 
ment in  Connecticut.  It  was  the  further  prosecution 
of  this  suit  that  Pearce  sought  to  restrain.  The 
ground  on  which  the  relief  was  prayed,  was  fraud  in 
the  procurement  of  the  judgment.  He  did  not  seek 
to  interpose  the  fraud  as  a  defense  to  the  action  on 
the  judgment;  nor  was  his  proceeding  intended  to  in- 
terfere with  the  judgment.  The  injunction  he  sought 
could  aflfect  the  person  only.  There  was  no  collateral 
attack  upon  the  judgment,  and  the  court  took  occa- 
sion to  affirm  the  general  doctrine  that  it  is  not  com- 
petent to  a  court  of  one  state  to  impeach  a  judgment 
recovered  in  another.  A  similar  case  is  United  States 
V.  Throckmorton,  98  U.  S.  61. 

The  answer  set  forth  no  defense,  and  judgment 
was  projjerly  given  on  the  pleadings. 

Let  the  judgment  be  affirmed.  Affirmed. 


[No.  2086.] 

GiBOKS  V.  The  Denveb  Brokerage  and  Constrtjc- 

TiON  Company  et  al. 

Practice— Pleading — Amendments — Change  of  Cause  of  Action. 

An  amendment  to  a  complaint  which  changes  the  cause  of 
action  as  stated  in  the  original  complaint  from  an  equitable  ac- 
tion to  a  legal  one  or  vice  versa,  is  not  permissible. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  James  A.  Kilton  and  Mr.  John  S.  Gibons, 
pro  se,  for  appellant. 

Messrs.  Benedict  &  Phelps    and  Mr.    Horace 
Phelps,  for  appellee  Joralmon. 

Wilson,  P.  J. 
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It  appears  from  the  allegations  of  the  first  or 
original  complaint,  that  one  George  W.  Snell  pur- 
chased from  A.  B.  Chittenden  certain  lots  in  the  city 
of  Denver,  and  about  the  same  time  entered  into  a 
contract  with  defendant  Joralmon  &  Company, 
whereby  the  latter  agreed  to  loan  Snell  a  certain 
amount  of  money  for  the  purpose  of  erecting  certain 
specified  improvements  upon  these  lots,  the  money 
to  be  advanced  in  installments  according  to  the  pro- 
gress of  the  work,  the  whole  loan  to  be  secured  by  a 
first  deed  of  trust  upon  the  property.  This  deed  of 
trust  was  executed,  and  then  a  second  deed  of  trust 
was  given  to  secure  the  payment  of  the  purchase 
money  to  Chittenden.  Within  a  few  days  thereafter, 
Snell  assigned  his  interest  in  this  building  contract 
to  defendant.  The  Denver  Brokerage  and  Construc- 
tion Company,  a  corporation,  of  which  it  seems  Frank 
S.  Snell  was  president  and  general  manager.  Within 
a  very  few  days  subsequent  to  this,  the  construction 
company  entered  into  a  contract  with  plaintiff  where- 
by it  was  agreed  that  plaintiff  was  to  advance  the 
sum  of  eight  hundred  dollars,  to  be  available  at  once 
in  the  erection  of  the  improvements  on  the  lots,  for 
which  he  was  to  receive  a  certain  specified  compensa- 
tion, and  it  was  further  agreed  that  the  plaintiff 
should  handle  and  pay  out  the  moneys  advanced  by 
Joralmon,  and  might  upon  the  completion  of  the  im- 
provements deduct  therefrom  the  money  advanced  by 
him,  the  surplus  to  be  paid  to  the  construction  com- 
pany. On  the  same  day  the  construction  company 
assigned  the  building  contract  with  Joralmon  & 
Company  to  plaintiff,  and  agreed  to  convey  to  plain- 
tiff all  its  equity  in  the  land  should  it  fail  to  carry 
out  its  agreements  in  the  contract  with  him.  There- 
after, plaintiff,  it  is  alleged,  advanced  to  the  con- 
struction company  about  a  thousand  dollars,  which 
was  used  in  the  construction  of  the  improvements. 
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It  is  further  alleged  that  prior  to  all  these  transac- 
tions, the  defendants  knew  that  said  company  and 
Frank  S.  Snell  had  no  money  nor  resources,  and  that 
all  improvements  to  be  made  on  said  land  were  to  be 
wholly  constructed  and  completed  from  the  moneys 
to  be  loaned  by  Joralmon  &  Company,  and  that 
prior  to  the  signing  of  the  contract  between  plaintiff 
and  the  construction  company,  its*  terms  were  ex- 
plained to  Joralmon  &  Company,  who  agreed  that 
the  building  contract  with  them  might  be  assigned  to 
plaintiff,  and  that  no  money  would  be  paid  out  by  them 
except  on  the  written  order  of  Frank  S.  Snell,  coun- 
tersigned by  plaintiff.  The  building  contract  was  re- 
corded, and  all  improvements  mentioned  in  the  con- 
tract fully  completed.  It  was  further  alleged  that 
neither,  the  construction  company  nor  Frank  S.  Snell 
had  paid  to  the  plaintiff  the  various  moneys  advanced 
by  him,  and  die  under  the  terms  of  the  contract  with 
them.  Judgment  was  prayed  against  the  construc- 
tion company  and  Frank  S.  Snell  for  the  moneys  ad- 
vanced by  the  plaintiff,  and  for  interest;  and  a  de- 
cree was  also  prayed  declaring  such  judgment  a  lien 
upon  the  land  and  the  improvements  prior  and  su- 
perior to  the  lien  of  the  Chittenden  deed  of  trust,  and 
equal  in  rank  to  the  Joralmon  deed  of  trust,  and  that 
the  land  and  improvements  be  sold  to  satisfy  such 
lien  and  judgment.  A  decree  was  also  prayed  di- 
recting Joralmon  &  Company  to  pay  plaintiff  the 
amount  of  the  judgment. 

Without  regard  to  the  prayers  for  judgment  and 
decrees,  it  is  too  manifest  to  require  any  argument 
that  the  complaint  stated  only  an  equitable  cause  of 
action  against  Joralmon  &  Company,  if  it  stated 
any  at  all,  and  that  if  under  its  allegations,  plaintiff 
was  entitled  to  any  relief  against  this  defendant,  it 
was  equitabhe  relief.  The  complaint  alleged  no  con- 
tractual relations  between  the  plaintiff  and  Joral- 
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mon  &  Company,  and  nothing  upon  which  could  be 
based  an  action  at  law  against  them.  A  demurrer  to 
the  complaint  was  sustained,  and  thereupon  plaintiff 
filed  an  amended  complaint.  This  in  its  essential 
features,  so  far  as  concerns  the  character  of  the 
action,  was  the  same  as  the  first  complaint.  A  de- 
murrer to  this  first  amended  complaint  was  sustained. 
Both  in  the  original  and  in  the  amended  complaint, 
there  were  designated  as  defendants,  the  construction 
company,  Frank  S.  Snell,  Joralmon  &  Company, 
A.  B.  Chittenden  and  the  trustees  in  the  two  deeds  of 
trust  which  we  have  mentioned.  Demurrer  having 
been  sustained  to  the  amended  complaint,  the  plaintiff 
dismissed  as  to  the  trustees  in  the  deeds  of  trust,  and 
also  as  to  A.  B.  Chittenden,  and  thereupon  filed  a  sec- 
ond amended  complaint,  with  the  construction  com- 
pany, Frank  S.  Snell  and  Joralmon  &  Company  as 
the  sole  defendants.  A  money  judgment  was  prayed 
against  all  of  the  defendants,  including  Joralmon  & 
Company,  and  a  decree  was  also  prayed  directing 
Joralmon  &  Company  to  assign  to  plaintiff  such 
share  in  the  note  originally  given  by  George  W.  Snell 
for  their  loan  to  him,  as  the  amount  of  this  judgment 
would  be  to  the  whole  amount  of  the  said  note. 

The  allegations  of  the  second  amended  complaint 
were  largely  the  same  as  in  the  other  complaints,  but 
in  one  respect  essentially  and  vitally  different. 
There  was  set  forth  an  express  agreement  and  obliga- 
tion on  the  part  of  Joralmon  &  Company  to  pay  to 
plaintiff  the  amount  of  the  advances  made  by  him  for 
the  building  purposes  under  his  contract  with  the  con- 
struction company,  and  hence  stated  a  cause  of  action 
at  law  instead  of  equity.  By  reason  of  this  alleged 
specific  promise  by  Joralmon  &  Company,  plaintiff 
sought  a  money  judgment  against  them. 

Neither  Snell  nor  the  construction  company  ever 
made  any  appearance,  and  default  was  taken  against 
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them  prior  to  the  filing  of  the  first  amended  com- 
plaint. The  action  thereafter  as  pending  was  solely 
against  Joralmon  &  Company.  Upon  the  filing  of 
this  second  amended  complaint,  Joralmon  &  Com- 
pany moved  to  strike  it  from  the  files,  **  because  said 
so-called  amended  complaint  is  not  an  amendment, 
and  plaintiff  therein  and  thereby  attempts  to  change 
jiis  cause  of  action  herein,  and  proceed  against  differ- 
ent defendants  from  the  defendants  originally  sued 
herein. ' '  This  motion  was  sustained,  and  the  plaintiff 
electing  to  stand  on  his  second  amended  complaint, 
judgment  was  rendered  in  favor  of  Joralmon. 

We  think  the  court  was  correct  in  its  ruling.  In 
Rockivell  V.  Holcomb,  3  Colo.  App.  1,  it  was  said  by 
this  court:  **The  right  to  amend  a  complaint,  even 
after  leave  granted  by  the  court,  is  limited  to  the  accu- 
rate and  correct  expression  in  legal  form  of  a  cause  of 
action  which  has  theretofore  been  inaccuratelv  or  in- 
suflSciently  expressed.  *'  The  second  amended  com- 
plaint was  not  limited  within  the  requirements  of  this 
rule.  It  was  substantially  and  in  effect  the  same  as 
the  original,  and  as  the  first  amended  complaint,  ex- 
cept that  portion  of  it  which  sought  to  set  forth  a 
cause  of  action  at  law  against  Joralmon  &  Com- 
pany. In  this  respect  it  was  a  clear  departure,  which 
under  the  well-settled  rules  of  pleading,  was  not  per- 
missible. A  plaintiff  may  not  under  the  guise  of  an 
amendment  to  a  complaint,  change  the  cause  of  action 
as  stated  in  the  original  complaint  from  a  legal  to  an 
equitable  one,  or  vice  versa. — Givens  v.  Wheeler,  6 
Colo.  149 ;  Thompson  v.  White,  25  Colo.  226 ;  Bliss, 
Code  Pleading,  §  429. 

We  are  aware  that  under  the  code  practice,  the 
form  of  prayer  is  immaterial,  and  that  if  the  facts 
alleged  and  established  entitle  the  plaintiff  to  relief, 
the  court  may  give  it,  although  it  may  not  be  spe- 
cifically demanded.    We  have  referred  to  the  prayers 
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of  these  several  complaints  simply  for  the  purpose  of 
showing  that  according  to  the  theory  of  the  pleader 
himself,  the  allegations  of  the  first  two  complaints 
stated  an  equitable  cause  of  action,  if  any,  and  also 
that  in  the  second  amended  complaint  the  pleader  not 
only  stated  a  cause  of  action  at  law  against  Joralmon 
&  Company,  but  so  intended  to  state  it. 

For  the  reasons  given  the  judgment  will  be  af- 
firmed. Affirmed. 

[No.  2092.] 

The  Town  of  Colorado  City  v.  Smith. 

1.  Appellate  Practice— Verdict — Conflicting  Evidence. 

A  verdict  Of  a  jury  upon  conflicting  testimony  is  conclusive 
on  the  appellate  court  where  there  is  sufficient  evidence  to  sup- 
port the  verdict  and  it  Is  not  manifestly  contrary  to  the  weight 
of  the  testimony. 

2.  Negligence— Personal  Injuries — Excessive  Damage. 

In  an  action  against  a  town  for  damage  for  personal  injuries, 
where  plaintiff,  before  the  injury,  was  a  strong,  healthy  woman, 
earning  from  |1  to  |1.50  per  day  from  her  work,  and  by  the 
injury  sh^  was  rendered  unfit  to  perform  her  ordinary  work  and 
is  unable  to  earn  anything,  a  verdict  for  12.000  will  not  be  held 
excessive. 

3.  Practice — Evidence — Objections. 

Objections  to  the  admission  of  evidence  without  assigning 
any  reasons  therefor  do  not  entitle  a  party  to  have  such  objec- 
tions considered. 

4.  Evidence — Admlsslons^Not  Prejudicial. 

In  an  action  against  a  town  for  injuries  caused  by  a  defective 
sidewalk,  the  admission  in  evidence  of  a  conversation  had  with 
the  mayor,  wherein  he  admitted  that  he  had  known  of  the 
defect  for  a  long  while  prior  to  the  kccident.  and  had  directed  it 
to  be  repaired,  was  not  prejudicial  where  the  evidence,  outside 
of  the  conversation,  was  amply  sufficient  to  charge  the  town  with 
notice  of  the  defective  condition  of  the  sidewalk. 

5.  Negligence — Cities   and    Towns — Defective    Walks^Notice — 

Evidence. 
In  an  action  against  a  town  for  injuries  from  a  fall  occa- 
sioned by  a  loose  plank  In  the  sidewalk  where  the  evidence 
located  the  exact  defect  that  caused  the  injury,  it  was  then  com- 
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petent,  in  order  to  prove  notice  to  defendant,  to  show  that  sim- 
ilar defects  existed  in  the  immediate  vicinity  of  the  place  where 
the  accident  occurred. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  John  E.  Watt  and  Mr.  John  W.  Sleeper, 
for  appellant. 

Mr.  George  Gardner,  for  appellee. 
Wilson,  P.  J. 

Mrs.  Smith- brought  suit  against  the  defendant 
town  to  recover  ten  thousand  dollars  damages  for 
personal  injuries  received  in  consequence  of  a  fall 
upon  a  sidewalk,  which  she  claims  that  the  defendant 
had  negligently  permitted  to  become  and  remain  inse- 
cure, unsafe  and  defective.  The  verdict  of  the  jury 
was  in  her  favor,  damages  being  assessed  at  two 
thousand  dollars,  and  judgment  was  rendered  accord- 
ingly. The  verdict  and  judgment  are  vigorously  as- 
sailed by  counsel  in  their  argument,  because  it  is 
claimed  they  were  not  supported  by  the  evidence  and 
in  the  same  connection  for  the  further  reason  that 
the  damages  awarded  were  excessive.  With  refer- 
ence to  the  first  objection,  it  need  only  be  said  that 
there  was  some  conflict  in  the  testimony,  so  far  as  the 
question  concerned  the  negligence  of  the  defendant, 
but  it  was  amply  sufficient  to  support  a  verdict  for 
plaintiff,  indeed,  the  great  weight  of  the  testimony 
favored  such  a  verdict.  In  such  cases,  that  the  find- 
ing of  the  jury  is  conclusive  upon  this  court  has  been 
so  repeatedly  held  that  no  citation  of  authorities  is 
necessary. 

There  was  also  some  little  conflict  of  evidence  as 
to  the  character  and  extent  of  the  injuries  suffered  by 
the  plaintiff,  but  by  no  means  sufficient  to  warrant 
this  court  in  saying  that  the  damages  awarded  were 
excessive.    In  suits  of  this  character,  it  is  the  special 
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province  of  the  jury  to  determine  the  amount  of  the 
damages,  and  nothing  is  disclosed  by  the  evidence 
which  would  justify  us  in  interfering  with  its  pre- 
rogative in  this  case.  We  do  not  discover  anything 
which  would  justify  us  in  holding  that  the  jury  was 
misled,  that  it  acted  through  bias  or  prejudice,  or 
that  the  judgment  was  exorbitant  or  disproportioned 
to  the  injuries  received. — Wall  et  al.  v.  Livezay,  6 
Colo.  465 ;  City  of  Denver  v.  Dunsmore,  7  Colo.  343. 
There  was  testimony  to  the  effect  that  plaintiff  suf- 
fered much  pain  in  consequence  of  her  fall ;  that  be- 
fore the  injury  she  was  a  strong  woman,  washed,  and 
kept  boarders,  earning  from  $1.00  to  $1.50  a  day ;  that 
since  such  time  she  had  been  unable  to  do  such  work, 
or  to  earn  anything,  and  had  been  rendered  unfit  to 
perform  her  ordinary  duties. 

The  remaining  questions  discussed  by  counsel 
concern  the  alleged  admission  of  improper  and  in- 
competent evidence.  If  there  was  any  merit  in  this 
contention,  the  defendant  would  be  precluded  from 
receiving  any  benefit  from  it,  because  in  almost  every 
instance,  the  objection  was  not  property  made.  De- 
fendant  simply  objected,  without  assigning  any  rea- 
son therefor,  and  in  such  case  it  is  not  entitled  to 
have  the  objection  considered. — Hindry  v.  McPhee, 
11  Colo.  App.  401.  We  do  not  think,  however,  there 
was  any  weight  in  the  objection  to  that  evidence  to 
which  counsel  most  particularly  direct  the  attention 
of  the  court  in  their  argument,  and  the  admission  of 
which,  they  contend,  was  most  serious  error.  The 
testimony  as  to  a  conversation  with  the  mayor  in 
which  he  is  said  to  have  admitted  that  he  had  known 
long  prior  to  the  accident  that  the  plank  which  was 
the  occasion  of  the  plaintiff's  fall  was  loose,  and  had 
directed  it  to  be  repaired,  was  not  prejudicial  to  the 
defendant,  even  if  it  was  improperly  admitted.  Its 
object  and  purport,  of  course,  was  to  fasten  knowl- 
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edge  of  the  defect  upon  the  city,  and  the  testimony 
was  amply  sufficient  for  this  purpose,  excluding  en- 
tirely this  conversation.  The  location  of  the  walk 
and  the  great  length  of  time  during  which  it  was 
shown  that  at  the  immediate  place  and  vicinity  where 
this  accident  occurred,  it  had  been  in  a  defective  con- 
dition, was  alone  sufficient  for  this  purpose. — City  of 
Boulder  v.  Niles,  9  Colo.  421.  Besides,  at  least  two 
witnesses  who  Jiad  been  in  the  employ  of  the  city  and 
whose  special  duty  it  was  to  look  after  the  sidewalks 
and  streets,  testified  positively  that  to  their  personal 
knowledge  the  sidewalk  at  this  point  had  been  for  a 
long  time  in  bad  condition,  and  that  it  had  been  im- 
possible to  keep  it  in  repair.  It  seems  that  it  was 
constructed  of  wood,  and  had  been  down  for  so  many 
years  that  stringers  and  boards  had  become  so  rotten 
that  the  boards  could  not  be  held  down  by  the  nails, — 
at  least,  such  was  the  testimony  of  .a  number  of  wit- 
nesses, and  this  was  ample  to  charge  the  town  with 
notice. 

Defendant  insists  that  the  testimony  as  to  the 
defective  condition  of  the  walk  should  have  been  con- 
fined strictly  to  the  single  plank  which  was  alleged  to 
have  occasioned  the  fall  of  the  plaintiff.  We  think 
not,  under  the  circumstances.  That  the  fall  was  oc- 
casioned by  a  certain  loose  plank  was  shown  by  the 
testimony  of  the  plaintiff,  and  of  two  persons  who 
were  with  her,  and  the  exact  location  of  this  plank 
was  identified.  It  was  then  clearly  competent  in  or- 
der to  show  notice  to  and  knowledge  by  defendant, 
for  plaintiff  to  further  show  that  the  walk  was  de- 
fective and  dangerous,  and  that  similar  defects  ex- 
isted in  that  vicinity,  the  attention  of  the  witnesses 
being  directed,  as  was  invariably  done  in  this  case,  to 
the  immediate  vicinity  of  the  spot  where  the  fall  was 
occasioned.  The  defendant  does  not  complain  of  any 
instructions. 
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There  being  in  onr  opinion  no  reversible  error  in 
the  admission  of  any  evidence,  and  the  jury  having 
found  for  the  plaintiff  upon  conflicting  but  sufficient 
testimony,  the  judgment  will  be  affirmed. 

Aifirmed. 

TT^  [No.  2077.1 
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Austin  v.  Snideb  et  al. 

1.  Appeal   Bonds— Action   Upon — Parties— -Soveral   Damage — In- 

junction Bonds. 
Where  an  appeal  bond  is  made  payable  to  several  appellees 
and  any  one  of  the  appellees  sustains  damage  through  the  taking 
of  the  appeal,  even  though  such  damage  is  several,  such  appellee 
may  maintain  a  several  action  upon  the  bond  therefor.  And  the 
same  principle  applies  to  an  action  upon  an  injunction  bond. 

2.  Same. 

Where  an  appeal  bond  and  an  injunction  bond  were  made 
payable  to  plaintiff  and  two  other  appellees  one  of  whom  was 
sued  only  as  receiver,  and  whatever  interest  the  receiver  had  was 
held  for  the  benefit  of  plaintlfT,  and  before  action  was  commenced 
on  the  bonds  said  receiver  was  by  the  court  discharged,  and 
pending  the  appeal  the  other  payee  in  the  bonds  died,  leaving 
plaintiff  his  sole  heir  at  law,  and  no  reason  existed  for  the  ap- 
pointment of  an  administrator  for  the  deceased  payee  and  none 
was  appointed,  plaintiff  was  the  only  party  interested  in  the  re- 
covery of  damages  upon  said  bonds  and  could  maintain  a  several 
action  thereon. 

Appeal  from  the  District  Court  of  El  Paso  County, 

Mr.  Chas.  F.  Potter  and  Mr.  R.  T.  McNeal,  for 
appellant. 

Mr.  Arthur  Cornforth  and  Messrs.  Gunnell 
&  Hamlin,  for  appellees. 

GUNTER,  J. 

December,  1892,  appellant,  as  devisee  of  Rose 
Rinehart,  was  entitled  by  the  judgment  of  the  district 
court  to  the  possession,  jointly  with  Geo.  W.  Snider, 
of  Manitou  grand  caverns,  together  with  the  payment 
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of  a  certain  sum  from  Leddy,  receiver,  one-half  of 
the  proceeds  from  the  exhibition  thereof.  On  said 
date  Snider  filed  his  complaint  in  said  district  court 
against  appellant  as  such  devisee,  and  Charles  Rine- 
hart  in  his  own  right,  and  as  administrator  of  said 
Bose  Rinehart,  and  said  Leddy  as  such  receiver,  and 
obtained  an  injunction  restraining  appellant  and 
Charles  Rinehart  from  enforcing  said  judgment,  and 
Leddy  from  paying  over  to  plaintiff  the  moneys  in 
his  hands  as  such  receiver,  which  injunction  was,  De- 
cember, 1893,  dissolved  by  the  decree  of  said  court, 
and  the  complaint  dismissed  at  the  cost  of  said 
Snider.  From  which  judgment  he  appealed  to  the 
supreme  court,  and  executed  with  other  defendants 
herein  an  appeal  bond  i^ayable  to  appellant  and  her 
codefendants  in  said  action  conditioned,  **If  the  said 
George  W.  Snider  shall  duly  prosecute  said  appeal 
and  pay  the  amount  of  said  judgment,  costs,  interest 
and  damages  rendered,  and  to  be  rendered,  against 
him  in  case  the  said  judgment  shall  be  affirmed,  or 
said  appeal  dismissed,  then  the  above  obligation  to  be 
null  and  void,  otherwise  to  remain  in  full  force." 
The  judgment  appealed  from  was  affirmed  January 
7,  1895. 

The  first  cause  of  action  of  appellant 's  complaint 
herein  is  upon  said  appeal  bond,  wherein  it  is  alleged 
she  was  damaged  by  such  appeal  in  being  deprived  of 
the  use  of  the  moneys  in  the  hands  of  the  receiver  at 
the  time  of  said  appeal,  and  of  moneys  which  came 
into  his  hands  pending  the  same,  and  that  by  reason 
of  said  appeal  she  was  required  to  and  did  pay  a  cer- 
tain sum  to  said  receiver  for  his  services  and  ex- 
penses, and  that  she  was  further  damaged  by  the 
failure  of  Snider  to  pay  certain  costs  awarded  appel- 
lant in  said  district  court  proceeding,  and  on  the 
affirmance  by  the  supreme  court. 

It  further  appears  that  pending  the  appeal  in 
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which  the  bond  sued  on  was  given  Charles  Rinehart 
died,  leaving  appellant  his  only  heir  at  law;  that  no 
administration  has  been  had  on  his  estate;  that  no 
debts  exist  against  his  estate,  and  that  no  debts  were 
proven  or  ever  existed  against  Rose  Rinehart.  Pend- 
ing the  appeal  to  the  supreme  court  said  Snider  filed 
a  petition  therein  for  an  injunction  against  appel- 
lant, Charles  Rinehart,  and  said  Leddy,  forbidding 
further  proceedings  in  said  cause  until  said  appeal 
should  be  determined.  Such  writ  was  ordered  and 
bond  given  by  Snider  signed  by  himself  and  his  co- 
appellees  conditioned  for  the  payment  of  all  costs 
and  damages  awarded  against  him  in  case  said  in- 
junction should  be  modified  or  dissolved. 

The  second  cause  of  action  herein  is  upon  last- 
mentioned  bond,  and  it  is  alleged  that  appellant  has 
sustained  damage  in  being  deprived  of  the  use  of  the 
funds  in  the  hands  of  said  receiver,  and  in  a  sum 
which  she  has  been  compelled  to  pay,  and  did  pay, 
said  receiver  for  his  services  and  expenses  pending 
the  appeal,  and  in  a  further  sum  expended  in  em- 
ployment of  counsel  to  secure  a  dissolution  of  the  in- 
junction, and  for  certain  other  expenses  in  the  nature 
of  costs  connected  with  the  appeal. 

The  present  suit  was  instituted  April,  1897 ;  long 
prior  thereto  said  receiver  had  been  discharged. 
With  the  elimination,  by  death,  of  Charles  Rinehart, 
and  by  discharge  of  the  court  of  receiver  Leddy,  at 
the  date  of  the  institution  of  this  suit  appellant  was 
the  only  party  interested  in  the  recovery  of  damages 
upon  said  bonds. 

The  above  facts  appear  explicitly  from  the  com- 
plaint, except  the  discharge  of  receiver  Leddy  prior 
to  the  institution  of  this  action.  The  general  aver- 
ments of  the  complaint,  aided  by  the  fact  that  this 
discharge  was  at  the  trial  proven  without  objection, 


. Jan.,  '02.]  .Austin  v.  Snider.  179 

justify  us  in  considering  the  discharge  as  specifically 
alleged  in  the  complaint. 

Appellees  contend  that  the  complaint  does  not 
state  a  cause  of  action  in  this ;  that  the  bonds  therein 
set  out  showed  a  joint  right  of  action  in  favor  of  the 
obligees  therein,  but  not  a  several  cause  of  action  in 
favor  of  this  appellant. 

The  purpose  of  the  law  in  exacting  the  appeal 
bond  sued  upon  in  the  first  cause  of  action  herein  was 
to  secure  protection  to  appellees,  and  each  of  them,  in 
the  suit  in  which  the  appeal  bond  was  given  against 
any  damage  sustained  by  them,  or  any  one  or  more  of 
them,  through  the  taking  of  the  appeal.  Such  hav- 
ing been  the  purpose,  if  any  one  of  such  appellees 
sustained  damage  through  the  taking  of  the  appeal, 
even  though  such  damage  was  several,  such  appellee 
should  be  permitted  to  recover  upon  such  bond.  At 
the  time  of  the  giving  of  such  bond  appellant  herein, 
as  devisee  and  legatee  of  Rose  Rinehart,  was  the 
equitable  owner  of  the  funds  in  the  hands  of  the  re- 
ceiver subject  to  any  claims  thereon  of  Charles  Rine- 
hart in  his  personal  capacity,  and  in  his  capacity  as 
administrator  with  will  annexed  of  Rose  Rinehart. 
Over  three  years  prior  to  the  institution  of  this  suit 
Charles  Rinehart  died ;  whatever  interest,  if  any,  he 
had  held  in  the  bond  or  the  funds  in  the  hands  of  the 
receiver  had  passed  to  appellant  herein.  Whatever 
interest  Leddy  had  when  such  appeal  bond  was  given 
in  funds  in  his  hands  as  receiver  was  as  trustee  for 
the  beneficial  owner,  appellant  herein.  Two  years 
before  the  institution  of  this  suit  Leddy,  as  receiver, 
had  been  discharged.  If  any  damage  was  sustained 
through  the  appeal  by  preventing  the  receiver  paying 
over  the  funds  in  his  hands  belonging  to  appellant 
such  damage  was  the  indvidual  damage  of  appellant. 
Any  sums  paid  the  receiver  for  his  services  and  ex- 
penses pending  the  appeal,  recoverable  on  the  bond. 
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constituted  damage  individual  in  its  character  to  ap- 
pellant. The  costs  in  the  trial  court  and  the  supreme 
court  necessarj^  in  the  prosecution  of  the  said  cause 
paid  by  appellant  herein  were  her  individual  damage. 
No  one  other  than  appellant  has  any  interest  in  the 
damages  mentioned  which  she  seeks  to  recover  in  her 
second  cause  of  action  upon  the  injunction  bond.  In 
suing  for  such  damages  in  her  own  name  she  is  the 
real  party  in  interest  which  satisfies  the  requirement 
of  the  code.  Why  should  Leddy,  over  two  years  dis- 
charged as  receiver  at  the  time  of  the  institution  of 
this  suit,  be  made  a  party  plaintiff  when  he  has  no 
interest  whatever  therein  t  There  is  no  valid  reason 
for  any  other  party  plaintiff  than  appellant.  The 
authorities  sustain  this  conclusion. 

Lally  V.  Wise,  28  Calif.  539,  was  an  action  upon 
an  injunction  bond.  This  bond  had  been  given  in  a 
suit  wherein  there  were  several  defendants ;  the  bond 
ran  to  these  defendants ;  the  suit  thereon  was  by  one  of 
such  defendants  who  alone  sustained  damage  through 
the  issuance  of  the  injunction;  it  was  urged  that 
there  existed  a  defect  of  parties  plaintiff.  The  hold- 
ing was,  that  as  the  plaintiff  sustained  the  damage 
severally  he  was  the  real  partv  in  interest  and  the 
proper  plaintiff. 

Alexander  et  al.  v.  Jacohy  et  al.,  23  Ohio  St.  358, 
was  upon  an  attachment  undertaking.  The  under- 
taking had  been  given  by  a  plaintiff  in  an  attach- 
ment suit  wherein  there  were  three  defendants  in 
their  individual  capacities;  the  undertaking  ran  to 
such  three  defendants.  Goods  owned  by  two  of  the 
defendants  as  copartners  were  wrongfully  levied 
upon  under  the  writ ;  such  two  copartners  in  their  co- 
partnership capacity  sued  to  recover  damages  on  such 
undertaking.  It  was  contended  that  the  undertaking 
was  as  to  the  three  obligees  a  joint  undertaking  and 
that  the  action  would  liot  lie  in  favor  of  such  copart- 
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ners  even  though  the  damage  sustained  had  been 
solely  by  the  copartnership.  It  was  held  the  action 
would  lie  and  the  court  said:  ''The  undertaking  is 
executed  to  any  or  all  the  defendants  in  the  action,  at 
the  option  of  the  plaintiff,  and  not  by  the  consent  of 
the  obligees.  The  order  of  attachment  may  be  levied 
upon  the  separate  property  of  the  defendants  as  well 
as  upon  their  joint  property.  It  may  be  dismissed 
as  to  some,  and  enforced  against  other  defendants, 
and  on  the  final  trial  of  the  action,  judgment  may  be 
given  for  some  and  against  others.  It  seems  to  us, 
therefore,  that  as  the  injury,  against  which  the  under- 
taking was  intended  to  indemnify,  may  be  several  as 
well  as  joint,  that  the  right  of  action  thereon  must 
also  be  several  as  well  as  joint.  And  as  the  general 
rule  of  the  code  is,  that, '  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest, '  we  are 
of  the  opinion  that  in  actions  on  such  undertakings 
those  obligees,  and  only  those,  who  have  an  interest 
in  the  damages  sought  to  be  recovered,  must  be  joined 
as  plaintiffs  or  made  parties  to  the  suit'' 

Wason  V.  Frank,  7  Colo,  App.  541,  44  Pac.  378, 
was  upon  an  injunction  bond.  Wason  toll  road  com- 
pany was  in  the  hands  of  a  receiver,  Wason.  Suit 
was  instituted  against  the  receiver  and  the  company, 
and  an  injunction  obtained  restraining  from  the  col- 
lection of  tolls  pending  the  action.  The  undertaking 
ran  to  the  company,  and  to  Wason  as  receiver  thereof. 
Wason  as  receiver  sued  upon  the  bond.  It  was  ob- 
jected that  his  company  should  have  been  joined  as 
a  coplaintiff.  The  court  held  that  as  Wason  in  his 
capacity  as  receiver  alone  sustained  damage,  he  was 
the  real  party  in  interest  and  the  proper  party  plain- 
tiff. (See  also  Pomeroy's  Code  Bemedies,  3d  ed., 
§  29,  p.  2S2.)— Fowler  v.  Frisbie,  37  Calif.  34;  Hub- 
bard V.  Bnrtrell,  41  Wis.  365. 

It  would  serve  no  purpose  to  review  the  cases 
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cited  by  appellees, — the  authorities  have  been  exam- 
ined. In  our  judgment  the  appellant  was  the  real 
party  in  interest  and  a  cause  of  action  in  her  favor 
was  stated  upon  the  bond  sued  on.  The  same  prin- 
ciples apply  to  the  bond  sued  upon  in  the  second  cause 
of  action.  The  judgment  of  the  trial  court  that  the 
complaint  did  not  state  a  cause  of  action  was  error. 
Judgment  reversed.  Reversed. 


[No.  2078.] 

Austin  v.  Snider  et  al. 

Parties — Appeal  Bonds^Action  Upon. 

The  obligee  In  an  appeal  bond  died  pending  the  appeal,  and 
devised  her  entire  estate  to  plaintiff  charged  with  the  support 
of  her  husband  during  his  life.  The  husband  was  administrator 
with  will  annexed.  No  debts  existed  against  the  estate  of  testa- 
trix. The  husband  died  intestate,  without  any  debts  and  leaving 
plaintiff  as  his  only  heir.  No  administrator  was  appointed  for  the 
husband's  estate,  nor  was  any  one  appointed  to  succeed  him 
as  administrator  of  his  wife's  estate.  Held,  not  necessary  to  ap- 
point an  administrator  to  prosecute  an  action  upon  the  appeal 
bond,  but  that  such  action  could  be  prosecuted  by  plaintiff  in  her 
own  name. 

Appeal  from  the  District  Court  of  El  Paso  Couyity. 

Mr.  Chas.  F.  Potter  and  Mr.  R.  T.  McNeal,  for 
appellant. 

Mr.  Arthur  Cornforth  and  Messrs.  Gunnell  & 
Hamlin,  for  appellees. 

GuNTEIc,  J. 

Rose  Rinehart  sued  Snider  to  recover  real  estate ; 
had  judgment  below  and  on  appeal;  pending  appeal 
(1890)  she  died,  devising  her  estate  to  appellant 
herein  charged  with  support,  during  his  life,  of  the 
husband  of  decedent,  Charles  Rinehart.  The  hus- 
band was  administrator  with  will  annexed ;  no  debts 
existed ;  none  were  proven  against  her  estate. 
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January,  1894,  Charles  Binehart  died  intestate ; 
without  estate ;  without  debts ;  sole  heir  appellant ;  no 
administration  upon  his  estate ;  no  one  was  appointed 
to  succeed  him  as  administrator  of  the  estate  of  Bose 
Binehart 

This  action  instituted  April,  1897,  is  by  appellant 
in  her  personal  capacity  upon  the  appeal  bond  run- 
ning  to  Bose  Binehart  in  Rinehart  v.  Snider,  supra. 

It  is  contended  the  complaint  alleging  the  fore- 
going facts  fails  to  state  a  cause  of  action  in  this :  It 
does  not  show  a  right  of  action  in  the  plaintiff.  Ap- 
pellees insist  that  only  the  personal  representative 
can  maintain  this  action. 

At  the  institution  of  this  action  appellant  was  the 
sole  legatee  of  this  bond  and  of  all  rights  of  action 
thereon.  Had  administration  on  the  estate  of  Bose 
Binehart  then  existed  the  sole  interest  of  the  personal 
representative  therein  would  have  been  as  trustee  to 
discharge  the  debts  of  the  deceased  and  distribute  the 
resdiue  to  appellant,  the  sole  legatee.  If  no  debts  ex- 
isted the  personal  representative  then  would  have 
held  as  trustee  for  the  sole  beneficiary,  this  appellant. 
There  were  no  debts.  There  was  no  personal  repre- 
sentative at  such  time,  Charles  Binehart,  the  adminis- 
trator, with  will  annexed,  of  Bose  Binehart,  having 
died  over  three  years  before  without  successor  in  such 
capacity.  At  the  institution  of  this  action  appellant 
was  the  sole  beneficial  owner  of  the  bond  and  the 
rights  of  action  thereon.  If  Charles  Binehart  ever 
had  any  interest  in  the  bond  and  the  rights  of  action 
thereon,  they  had  been  eliminated  by  his  death  and 
transferred,  as  to  the  beneficial  interest,  to  appellant 
herein,  he,  as  stated,  having  died  intestate,  without 
estate,  without  debt,  his  sole  heir  appellant.  There 
being  no  personal  representative  of  Bose  Binehart, 
there  having  been  no  administration  on  the  estate  of 
Charles  Binehart,  there  being  no  debts  against  either 
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of  the  deceased  parties,  this  appellant  being  the  sole 
distributee  of  each,  there  were  no  parties  save  appel- 
lees to  question  the  right  of  recovery  on  this  bond  by 
appellant  and  the  only  interest  of  appellees  as  to  who 
is  party  plaintiff  herein  is  that  the  judgment  rendered 
may  protect  them  against  further  liability  on  the 
bond.  Why  require  appellant,  the  real  owner  of  the 
rights  involved  in  this  action,  to  incur  the  expense 
and  delay  incident  to  appointing  another  personal 
representative  of  the  estate  of  Rose  Rinehart  to  tak- 
ing out  letters  upon  the  estate  of  Charles  Rinehart, 
when  such  representative  would  have  no  office  to  per- 
form except  to  bring  this  action  and  turn  the  proceeds 
over,  in  case  of  recovery,  to  appellant  T  We  do  not  be- 
lieve the  reformed  procedure  requires  this  useless 
and  circuitous  action.  The  authorities  sustain  this 
conclusion. 

*' Every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest  •  •  •  /* — Mills'  Ann. 
Code,  sec.  3 ;  Session  Laws  1887,  sec.  3,  p.  97. 

Among  the  fundamental  principles  of  the  code  is, 
''The  application  to  this  'civil  action'  of  the 
familiar  equitable  rather  than  legal  rules,  methods 
and  principles,  so  far  as  practicable,  and  especially  in 
reference  to  the  parties,  the  pleadings,  •  •  •  . 
It  is  evident  from  the  most  cursorv  examination  of 
this  code  that  its  authors,  and  presumably  the  legis- 
lature, intended  that  the  various  provisions  which 
they  introduced  in  reference  to  the  parties  to  an 
action,  to  the  pleadings  therein  •  •  •  and  which 
were  a  concise  statement  of  the  well  settled  doctrine 
of  equity  relating  to  these  subjects,  should  apply  fully 
and  freely  to  all  actions  which  might  thereafter  be 
brought,  and  should  not  be  confined  to  actions  that, 
under  the  former  practice  would  have  been  equita- 
ble.' '—Pomeroy 's  Code  Remedies,  3d  ed.,  §  28,  p.  27. 

"Two  general  and  natural  principles  controlled 
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its  form  (the  suit  in  equity) :  First,  that  it  should  be 
prosecuted  by  the  party  really  in  interest,  •  •  • 
and,  secondly,  that  all  persons  whose  presence  is  nec- 
essary to  a  complete  determination  and  settlement  of 
the  questions  involved  shall  be  made  parties,  so  that 
in  one  decree  their  various  rights,  claims,  interest  and 
liabilities,  however  varying  in  importance  and  extent, 
may  be  determined  and  adjudicated  upon  by  the 
court.'* — Pomeroy's  Code  Remedies,  §  112,  p.  142. 

^'It  is  a  well  established  general  rule  that  heirs, 
devisees  or  legatees  cannot  sue  in  their  own  names  for 
the  recovery  of  personal  property  of  a  decedent,  until 
after  distribution  in  probate.  *  *  •  To  this  gen- 
eral rule,  however,  the  courts,  particularly  courts  of 
equity,  have  recognized  various  exceptions.  Thus, 
where  there  is  collusion  or  insolvency  on  the  part  of 
the  personal  representative,  or  some  special  case,  the 
heir  has  been  allowed  to  sue." — Note  to  Hubbard  v. 
Ricard,  23  Am.  Dec.  p.  202. 

In  McDowell  v.  Charles,  6  John.  Ch.  132,  Chan- 
cellor Kent  permitted  a  party  entitled  to  a  distrib- 
utive share  of  the  personal  estate  to  sue  the  debtor 
and  co-heir  to  that  estate  for  her  proportion  of  the 
fund  in  his  possession.  In  the  course  of  the  opinion 
he  said:  ''The  plaintiff  and  the  defendant  are  the 
only  persons  interested  in  the  fund,  and  the  husband 
of  the  plaintiff  once  obtained  letters  of  administration 
upon  the  estate  of  Mary  Charles,  but  those  letters 
were  revoked  by  the  procurement  of  the  defendant, 
and  none  others  have  since  been  granted.  It  is  to  be 
presumed,  from  the  facts  charged  in  the  bill,  and  ad- 
mitted by  the  demurrer,  that  no  person  has  adminis- 
tered upon  the  estate,  and  that  there  are  no  creditors 
of  the  estate,  nor  any  other  person  but  the  plaintiff 
entitled  to  call  defendant  to  account.  The  case  war- 
rants the  inference  that  the  defendant  does  not  wish 
or  intend  to  account  to  any  human  being  for  the  debt 
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which  he  owes  the  estate.  If  the  plaintiff  cannot  sue, 
there  is  no  person  to  call  the  defendant  to  account, 
and  the  plaintiff  is  to  lose  her  whole  share  of  the  fund. 
It  is  a  peculiar  case,  and  one  in  which,  taking  the  facts 
in  the  bill  to  be  true,  the  plaintiff  ought  to  be  permit- 
ted to  sue,  and  if  we  examine  the  adjudged  cases  on 
this  point,  we  shall  appear  to  be  well  authorized  to 
consider  this  case  as  one  of  several  exceptions  to  the 
general  rule. ' ' 

In  Wood  et  ux.  v.  Fordy  29  Miss.  p.  57,  the  com- 
plainant, as  one  of  the  distributees  of  the  estate  of  his 
deceased  father,  sued  his  mother,  codistributee,  and 
her  second  husband  for  distribution.  It  was  con- 
tended that  distribution  could  not  be  made  without  the 
appointment  of  an  administrator.  The  court  said: 
**As  a  general  rule  it  is  undoubtedly  true  that  distri- 
bution must  be  made  by  the  probate  court,  and 
through  the  medium  of  an  administrator  or  executor. 
Yet  there  are  cases  in  which  a  court  of  chancery  will 
exercise  the  jurisdiction.  One  of  these  cases  is  where 
no  administration  has  been  granted  in  this  state.  In 
such  case,  it  is  settled  by  this  court  that  a  court  of 
chancery  has  jurisdiction  to  decree  a  division  of  the 
property  and  an  account  for  hire,  and  that  the  dis- 
tributee is  not  compelled  to  take  out  letters  of  admin- 
istration •  *  •  .  It  appears  in  this  case  that  the 
estate  of  the  intestate  had  been  finally  settled  and  all 
its  debts  discharged,  and  that  there  was  no  longer  an 
administrator.  Nothing  remained  to  be  done  but  to 
distribute  the  property  and  assets  among  the  parties 
entitled.  To  compel  a  distributee  to  take  out  letters  of 
administration,  execute  bond,  incur  all  the  expense 
and  trouble,  and  submit  to  all  the  delay  incident  to  a 
regular  administration  and  settlement  of  the  estate, 
would  under  such  circumstances  be  a  most  useless  and 
unreasonable  requirement.'' 

In- note  to  Hubbard  v.  Ricard,  supra,  it  is  said: 
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' '  And  it  is  held  that  where  there  are  no  debts,  where 
those  interested  in  the  estate,  being  of  full  age  and 
capable  of  acting  for  themselves,  have  agreed  among 
themselves  to  distribute  the  estate  without  adminis- 
tration, and  there  is  no  unfairness  or  fraud,  such  dis- 
tribution is  good  and  effectual,  and  no  further  admin- 
istration is  necessary. '  * 

The  equitable  rule  recognizing  exceptions  to  the 
above  common-law  rule  has  been  liberally  construed 
under  the  code.  In  Patton  v.  Gregory,  21  Tex.  513, 
the  court  said:  **The  old  rule  that  heirs  cannot  sue 
unless  there  be  collusion  or  insolvency  on  the  part  of 
the  executor,  or  some  special  cause,  should  be  liber- 
ally construed  under  our  system  which  subjects  not 
only  personal  but  also  real  property  of  an  estate  to 
administration. ' ' 

Ma  gel  v.  Milligan,  150  Ind.  582,  65  Am.  St.  Re- 
ports 382,  was  an  action  by  heirs  upon  notes  given  to 
their  ancestor.  It  appeared  that  the  estate  was  with- 
out debt,  and  there  was  no  administrator.  The  court 
sustained  the  action  and  said:  '^ Where,  as  in  this 
case,  an  action  is  brought  by  heirs  to  recover  a  debt 
due  an  ancestor,  it  is  necessary  to  allege  and  prove 
that  the  debts  of  the  ancestor  have  been  paid,  and  the 
estate  settled,  or  that  no  letters  *of  administration 
have  been  granted.  The  reason  for  this  rule  is  a  very 
sound  one.  So  long  as  there  is  an  administrator,  he  is 
entitled  to  recover  all  debts  due  the  estate ;  besides  the 
heirs  can  have  no  right  to  sue  for  and  recover  debts 
due  the  estate  when  such  amounts  may  be  needed  to 
make  payment  to  the  creditors  of  the  estate.  The 
claims  of  creditors  are  paramount  to  the  rights  of 
heirs. '  * 

In  Finnigan  v.  Finnigan,  125  Ind.  264,  the  court 
said :  * '  The  general  rule  is  that  an  administrator  or 
executor  alone  can  maintain  an  action  for  the  recov- 
ery of  the  personal  property  of  a  deceased  person,  or 
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for  the  recovery  of  a  debt  due  to  his  estate  at  the  time 
of  his  death.  That  rule  prevails  in  this  state  with  the 
single  exception  that  where  there  is  no  administrator 
or  executor  to  prosecute  the  action,  and  no  debts  to  be 
paid  by  the  estate,  the  heirs  may  prosecute  the 
action.  * '    Se  also  Regien  v.  Freeman,  75  Ind.  398. 

In  Hyde  v.  Stone,  7  Wendell  354,  an  action  at  the 
common  law  was  sustained  wherein  the  heir  sued  to 
recover  value  for  certain  personal  proi^erty  inherited 
and  appropriated  by  a  third  party.  It  appeared  there 
had  been  no  administration  and  no  debts. 

In  Cross  v.  Carey,  25  111.  461,  it  is  held  that  upon 
the  grant  of  administration  that  the  legal  title  to  per- 
sonal property  of  an  intestate  vests  in  the  representa- 
tive of  the  estate  in  trust  for  the  heirs,  distributees 
and  creditors,  but  the  equitable  title  vests  in  the  heir 
subject  to  the  payment  of  the  debts  immediately  upon 
the  death  of  the  ancestor.  It  was  further  therein  held 
that  the  heir  could  sell  the  personal  estate  and  pass 
title,  although  no  letters  of  administration  had  issued, 
provided  there  were  no  debts. 

As  this  action  under  the  authorities  will  lie,  it 
will  constitute  a  plea  in  bar  to  further  liability  of  ap- 
pellees on  the  bond  involved. 

See  in  addition  to  above  authorities,  Wilkins  v. 
Ellett,  Adm.,  108  U.  S.  256. 

In  support  of  appellees*  contention  is  cited 
McKee  v.  Howe,  17  Colo.  538,  31  Pac.  113.  An  ad- 
ministrator sued  to  remove  a  cloud  from  title  to  cer- 
tain real  estate  belonging  to  his  intestate.  The  court 
held  that  the  real  estate  descended  to  the  heir,  and 
that  in  the  absence  of  an  averment  that  the  decedent's 
estate  was  insolvent,  or  that  it  was  necessary  to  sell 
or  dispose  of  real  estate  to  pay  debts,  or  that  there 
were  any  debts  against  the  decedent *s  estate  the  ad- 
ministrator had  no  interest  whatever  in  the  cause  of 
action,  and  that  the  complaint  did  not  state  a  cause  of 
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action  as  to  him.  That  the  administrator  had  no  in- 
terest in  the  cause  of  action  was  decisive  of  the  case. 
The  court  in  the  course  of  the  opinion  suggestively  ob- 
serves: ^^In  some  states  having  statutes  regulating 
the  authority  of  the  administrator  over  the  real  estate 
of  the  decedent  similar  to  ours,  it  is  held  that  the  ad- 
ministrator may  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  of  the  decedent's  real  estate, 
for  the  purpose  of  subjecting  such  real  estate  to  the 
payment  of  debts ;  but  the  administrator  must  in  sub- 
stance aver  and  prove  that  there  are  debts  against  the 
estate,  and  that  the  real  estate  which  he  thus  seeks  to 
recover  is  necessary  and  liable  to  the  payment  of  such 
debts.'' 

In  Hall  V.  Cowle's  Estate,  15  Colo.  347,  25  Pac. 
705,  also  cited  by  appellees,  the  court  in  the  course  of 
its  opinion,  said :  *  *  If  the  mother  *  •  *  living 
had  an  enforceable  claim  against  William  or  his  es- 
tate, the  right,  or  any  portion  of  it,  did  not  descend  to 
the  heir  at  law,  Helen  S.  Hall.  Upon  the  death  of  the 
mother,  whatever  of  property  right  she  may  have  had 
in  it  went  to  her  legal  representative,  whoever  that 
might  be;  and  only  in  his  right  of  representation 
could  he  sue  for  and  collect  it. ' ' 

This  statement  of  the  law  was  correct  as  applied 
to  the  facts  in  that  case,  and  is  not  in  conflict  with  the 
conclusions  we  have  reached  herein.  Numerous  other 
authorities  are  cited  by  appellees.  It  would  serve  no 
useful  purpose  to  review  them  in  detail.  No  one  of 
them  is  upon  facts  substantially  the  same  as  here  pre- 
sented. Some  of  them  announce  principles  perhaps 
in  conflict  with  conclusions  we  have  reached  herein. 
Our  conclusions,  however,  are  sustained  by  abundant 
authority,  and  are  in  harmony  with  code  procedure. 
Appellant  was  the  real  party  in  interest  in  this  action, 
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the  complaint  stated  a  cause  of  action  in  her.    The 
lower  court,  in  ruling  differently,  erred. 

Judgment  reversed.  Reversed. 


[No.  2079.] 

Austin  v.  Snideb  et  al. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  Chas.  F.  Potteb  and  Mr.  R.  T.  McNeal,  for 
appellant. 

Mr.  Abthub  Cobnfobth  and  Messrs.  Gunnell 
&  Samun,  for  appellees. 

Gunteb,  J. 

This  case  was  argued  with  No.  2077,  ante,  page 
176,  and  so  far  as  material  to  this  ruling  involves  the 
same  questions.  For  reasons  there  given  the  judg- 
ment is  reversed.  Reversed. 


[No.  2090.] 

The  City  op  Denveb  et  al.  v.  The  People  ex  bel.- 

BUBNETT. 

Parties — Mandamus — Cities  and  Towns. 

Where  the  fire  and  police  board  of  the  city  of  Denver,  by 
resolution  which  was  duly  recorded,  appointed  plaintiff  a  patrol- 
man, and  afterwards  his  name  was  erased  from  the  record  and 
another  substituted,  in  an  action  of  mandamus  by  plaintiff 
against  the  city  and  the  fire  and  police  board  to  compel  the 
restoration  of  the  record  of  the  resolution  of  his  appointment, 
the  person  whose  name  was  substituted  in  the  record  was  not 
a  necessary  or  proper  party  to  the  proceeding. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  J.  M.  Eixis  and  Mr.  N.  B.  Bachteli^  for  ap- 
pellants. 
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Mr.  James  H.  Brown  and  Mr.  Andbew  W.  Gil- 
lette, for  appellee. 

GUNTEB,  J. 

So  far  as  material  to  this  ruling  the  complaint 
alleges  the  appointment  of  M.  M.  Burnett  as  patrol- 
man by  the  fire  and  police  board,  said  city,  evi- 
denced by  recorded  resolution;  that  thereafter  his 
initials  were  erased  from  the  resolution  and  the  rec- 
ord made  to  read  the  appointment  of  E.  J.  Burnett ; 
that  appellee  demanded  the  restoration  of  the  record ; 
this  the  board  denied.  Mandamus  below  resulted  in 
a  finding  of  the  issues  for  appellee,  and  in  an  order 
that  the  record  be  restored. 

Appellants  urge  as  ground  for  reversal,  that  the 
evidence  below  was  insufficient  to  show  the  appoint- 
ment of  M.  M.  Burnett. 

It  would  avail  nothing  to  discuss  in  detail  the 
evidence ;  it  suffices  to  say,  that  an  examination  of  it 
is  convincing  that  the  vote  on  the  question  of  appoint- 
ment was  taken  upon  petitioner  M.  M.  Burnett,  not 
E.  J.  Burnett,  and  that  he,  M.  M.  Burnett  was  by 
resolution  appointed  patrolman,  and  the  resolution  so 
originally  recorded,  but  that  the  record  was  after- 
wards mutilated  by  erasing  the  initials  * '  M.  M. "  and 
substituting  the  initials  **E.  J.''  therefor.  Further, 
such  was  the  finding  of  the  trial  court.  This  finding 
was  on  conflicting  evidence  and  by  it  we  are  con- 
cluded. E.  J.  Burnett  was  not  a  necessary  or  proper 
party  to  this  proceeding. — Farrall  v.  King,  41  Conn. 
448/ 

Judgment  affirmed. 

Affirmed. 
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[No.  2042.] 

CLiPToisr  W.  Waltebs  v.  The  Denveb  Consoljdated 

Electric  Light  Company. 

Levina  E.  Walters  v.  The  Denver  Consolidated 

Electric  Light  Company. 

1.  Negligence---Prima  Facie  Case — Evidence. 

In  an  action  against  an  electric  light  company  where  the 
evidence  shows  that  Its  wires  were  attached  to  the  residence  of 
plaintiff's  father  about  fourteen  Inches  beneath  a  window  where 
the  insulators  and  transformer  were  situated;  that  plaintiff,  a 
boy  of  twelve  years  of  age,  seeing  one  of  the  Insulators  off  the 
bracket,  reached  down  and  replaced  it  and  in  doing  so  received 
a  shock  and  was  injured;  that  at  the  time  of  the  accident  the 
wire  for  the  distance  of  one  and  one-half  Inches  was  uninsulated 
and  exposed,  the  facts  establish  a  prima  fade  case  of  negligence 
against  the  defendant 

2.  Contributory  Negligence — Question  for  Jury. 

In  an  action  against  an  electric  light  company,  the  question 
as  to  whether  plaintiff,  a  twelve-year-old  boy,  was  guilty  of  con- 
tributory negligence  in  attempting  to  replace  an  Insulator  on  its 
bracket,  is  one  for  the  Jury  to  determine. 

3.  Negiigence— Eiectric  Wires — Location — Instructions. 

In  an  action  against  an  electric  light  company,  where  the 
negligence  alleged  was  that  defendant  permitted  Its  wires  to  be 
uninsulated  and  exposed,  and  the  evidence  showed  that  the 
wires  were  attached  to  the  residence  of  plaintiff's  father  be- 
neath and  within  easy  reach  of  a  window,  at  which  point  the 
injury  occurred,  an  instruction  which  told  the  Jury  that  the 
only  matter  they  could  consider  was  whether  or  not  defendant 
was  negligent  In* the  condition  of  the  wire,  and  that  they  could 
not  consider  the  question  of  negligence  in  placing  the  wire  at 
the  place  where  It  was  fastened  to  the  wall,  was  erroneous. 
The  location  of  the  wire  was  a  material  factor  in  determining 
the  degree  of  care  to  be  exercised  in  maintaining  it  in  a  reas- 
onably safe  condition. 

4.  Negligence— Instructions. 

In  an  action  against  an  electric  light  company  by  a  boy 
twelve  years  old  for  injuries  caused  by  coming  in  contact  with 
an  uninsulated  wire  placed  on  his  father's  residence  within 
reach  of  a  window,  an  Instruction  that  absolved  defendant  from 
liability  for  the  condition  of  the  wire,  except  as  to  persons  hav- 
ing some  duty  or  business  to  perform  at  the  point  where  the 
wire  was  exposed,  was  erroneous. 
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Appeal  from  the  District  Court  of  Arapahoe  County. 

» 

Mr.  R.  T.  McNeal  and  Messrs. Wells  &  Taylor, 
for  appellants. 

Messrs.  Wolcott  &  Vaile  and  Mr.  William  W. 
Field,  for  appellee. 

GUNTER,  J. 

Verdict  was  for  defendant,  and  from  the  judg- 
ment thereon  is  this  appeal.  At  a  former  trial  de- 
fendant objected  to  the  introduction  of  testimony  upon 
the  ground  that  the  complaint  herein  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This 
objection  was  sustained  and  judgment  of  dismissal 
entered.  This  was  reversed. — Walters  v.  Electric 
Light  Company,  12  Colo.  App.  145, 54  Pac.  960.  The 
pleadings  herein  are  the  same  as  on  the  former  ap- 
peal. 

1.  The  wires  of  defendant  used  in  illuminating 
the  residence  of  plaintiff's  father  ran  to  insulators 
**A''  and  **B''  on  iron  brackets  affixed  to  the  rear 
wall  of  the  residence ;  thence  to  a  transformer ;  thence 
into  the  residence.  The  transformer  and  insulators 
were  situate  about  14  inches  beneath  the  bathroom 
window.  At  a  point  on  the  main  wire  just  before  it 
reached  insulator  ''A*'  a  union  was  made  between  the 
main  wire  and  the  wire  leading  to  the  transformer, 
and  to  effect  this  the  original  insulation  was  removed 
from  the  main  wire  and  transformer  wire  at  the  point 
of  union.  After  the  wires  were  spliced  at  this  point 
they  were  soldered  together,  and  to  reinsulate  them 
insulating  tape  should  have  been  wrapped  around  the 
point  of  union.  There  was  evidence  from  which  it 
might  be  reasonably  concluded  that  at  this  point  for 
the  distance  of  about  one  and  one-half  inches  the  wire 
was  exposed  at  the  time  of  the  accident  and  about 
two  inches  of  insulating  tape  unwound  and  hanging 

13 


194  Walters  v.  D.  C.  E.  L.  Co.  [17  C.  A. 

down.  Plaintiff,  aged  between  12  and  13  years, 
looked  out  of  the  bathroom  window  abouC  6.30  in  the 
morning,  and  seeing  glass  insulator  **A''  off  the 
bracket,  reached  down,  took  hold  of,  and  replaced  it. 
As  he  did  so  a  shock  was  received,  producing  the 
injuries,  damages  for  which  are  sought  to  be  recov- 
ered herein.  Immediately  thereafter  he  was  found 
unconscious,  his  hand  upon,  or  close  to,  the  uninsu- 
lated section  of  the  wire  mentioned.  There  was  evi- 
dence sufficient  to  go  to  the  jury  that  a  section  of  the 
wire  was  uninsulated  at  the  time  of  the  accident ;  that 
thereby  plaintiff  sustained  the  injuries  complained  of. 
If  the  jury  believed  these  facts,  it  made  a  pre- 
sumptive case  of  negligence  against  defendant.  In 
The  Denver  Consolidated  Electric  Light  Company  v. 
Simpson,  21  Colo.  371,  41  Pac.  499,  plaintiff  was 
traveling  a  public  alley ;  he  came  in  contact  with  one 
of  defendant's  wires  charged  with  electricity,  which 
wire  had  become  detached  from  its  overhead  fasten- 
ing and  was  hanging  to  within  about  two  feet  of  the 
ground.  As  result  of  such  contact  plaintiff  received 
a  severe  shock  and  was  seriously  injured.  He  had 
judgment  below.  The  court,  speaking  to  an  alleged 
error  of  the  trial  court  in  instructing  upon  what  con- 
stituted prima  facie  negligence,  said :  *  *  In  substance, 
the  court  instructed  the  jury  that  if  they  found  that 
the  defendant's  wire  was  so  charged  with  electricity 
as  to  become  dangerous  to  persons  coming  in  contact 
with  it,  and  that  the  wire  had  become  disconnected 
or  detached  from  its  fastenings  and  hung  down  in 
a  public  alley  so  as  to  endanger  public  travel,  that, 
of  itself,  was  prima  facie  evidence  of  negligence  on 
the  part  of  defendant.  Strictly  speaking,  except  in 
some  relations  springing  out  of  contract,  the  mere 
happening  of  an  accident  is  not  any  evidence  of  neg- 
ligence.— Thompson  on  Carriers  of  Passengers,  r>. 
209,  §  9.    But  in  some  cases  of  tort,  it  has  been  held 
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that  the  existence  of  certain  facts,  unexplained,  is 
some  evidence  of  negligence.  Thomas  v.  Western 
Union  Tel.  Co.,  100  Mass.  156,  and  Haynes  v.  Gas 
Company,  114  N.  C.  203,  are  cases  in  point,  and  are 
authority  for  the  instruction  given  in  this  case." 

In  Haynes  v.  Gas  Company,  supra,  a  boy  aged 
about  10  years  took  hold  of  a  wire  on  the  sidewalk 
over  which  he  was  passing  and  was  killed  by  an 
electric  current.  Inter  aliaj  the  court  said :  * '  Proof 
that  there  was  a  *live'  wire  (carrying  a  deadly  cur- 
rent) down  into  the  highway  surely  raises  presump- 
tion that  some  one  had  failed  in  his  duty  to  the  pub- 
lic. When  to  this  was  added  proof  that  this  death- 
carrying  wire  was  put  above  the  street  by  the  de- 
fendant and  was  its  property,  and  under  the  manage- 
ment and  control  of  its  servants,  and  that  by  contact 
with  that  wire  the  deceased,  having  a  right  to  be  on 
the  street,  was  killed,  a  complete  prima  facie  case  of 
negligence  was  made  out,  and  the  burden  was  cast 
upon  the  defendant  to  show  that  this  'live'  wire  was 
in  the  street  through  no  fault  of  its  servants  and 
agents. ' ' 

In  Tramway  Co.  v.  Reid,  4  Colo.  App.  53,  35  Pac. 
269,  the  court  said :  * '  The  fact  being  established  that 
injuries  were  caused  by  electricity,  and  that  the  car 
was  so  charged  with  the  fluid  as  to  injure  a  person 
by  contact  with  any  part  of  it,  if  not  establishing 
negligence  per  se,  made  such  a  prima  facie  case  as  to 
require  defense,  either  to  show  that  the  injuries  were 
not  caused  by  that  agency  or  through  the  careless 
use  of  the  agent.''  See  also  Trenton  Passenger  Rail- 
n-ay  Company  v.  Cooper,  60  New  Jersey  Law  Re- 
ports 219. 

2.  It  is  contended  that  the  evidence  disclosed 
such  contributory  negligence  as  to  bar  a  recovery. 
The  complaint  stated  the  facts  fully  and  distinctly. 
There  was  evidence  to  support  its  allegations.    The 
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court's  holding  in  Walters  v.  Electric  Light  Company, 
supra,  that  the  complaint  stated  a  cause  of  action,  and 
that  the  question  of  contributory  negligence  should 
have  been  submitted  to  the  jury,  in  effect  decided 
this  contention.  It  is  there  said:  **The  question  of 
negligence  is  a  mixed  one  of  law  and  fact,  and,  ex- 
cept in  rare  cases,  its  determination  belongs  to  the 
jury.  •  •  •  Where,  upon  facts  in  its  possession, 
the  character  of  the  conduct  is  in  any  degree  involved 
in  doubt,  it  is  never  proper  for  the  court  to  withdraw 
the  question  of  negligence  from  the  jury.  •  •  • 
He  (plaintiff)  was  rightfully  in  his  father's  house, 
and  he  was  rightfully  at  the  window.  Seeing  some- 
thing out  of  place  which  was  attached  to  the  house, 
directly  under  the  window,  and  within  his  reach,  it 
might  very  naturally  occur  to  him  to  replace  it,  and 
his  act  in  so  doing,  if  he  had  no  knowledge  of  the 
purpose  of  the  attachment,  and  no  reason  to  appre- 
hend danger  from  it,  could  hardly  be  called  reck- 
lessness. ' ' 

3.  As  it  was  the  plaintiff's  right  to  have  his 
case  submitted  to  the  jury;  it  was  also  his  right  to 
have  this  done  under  proper  instructions.  The  gist  of 
the  charge  of  plaintiff  was,  that  defendant,  through 
negligence,  permitted  the  wire  in  question  to  be  in 
an  uninsulated  condition.  It  was  for  the  jury  to 
determine  whether  or  not  the  wire  was  uninsulated  at 
the  time  of  the  accident,  and  if  so  uninsulated, 
whether  the  defendant  was  guilty  of  negligence  in 
permitting  such  condition.  A  material  factor  in  de- 
termining the  degree  of  care  which  defendant  should 
bestow  by  proper  inspection  and  otherwise  in  main- 
taining the  wire  in  a  reasonably  safe  condition  was 
the  location  of  the  wire  in  question.  If  located  at  a 
point  readily  accessible,  the  law  would  require 
greater  care  of  defendant  to  preserve  the  wire  insu- 
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lated  than  if  the  wire  was  located  at  an  inaccessible 
I)oint. 

In  Walters  v.  Electric  Light  Co.,  supra,  it  is  said : 
**We  may  concede  that  at  places  where  there  is  no 
apparent  possibility  of  injury  ensuing  from  electric 
wires  it  would  not  be  negligence  to  leave  them  un- 
covered, and  that  no  duty  to  keep  them  insulated 
would  exist  unless  it  was  imposed  by  some  express 
law.  But  by  this  concession,  the  question  whether, 
consistently  with  the  degree  of  care  exacted  in  the 
management  of  an  agency  so  dangerous  as  electricity, 
it  was  or  was  not  the  duty  of  defendant  to  have  its 
wires  insulated  at  the  particular  place  where  this 
injury  occurred,  is  by  no  means  disposed  of.  •  *  * 
The  insulator  was  a  harmless  looking  object;  there 
was  nothing  to  give  notice  of  the  deadly  force  hidden 
in  the  wire ;  the  accident  was  one  liable,  and  which 
the  defendant  must  have  known  was  liable,  to  hap- 
pen at  any  dwelling  to  which  electric  appliances  were 
similarly  affixed,  and  in  which  there  were  children, 
or  persons  ignorant  of  the  purpose  of  the  appliances, 
or  the  nature  of  the  electric  fluid ;   *    *    *  .'' 

A  part  of  instruction  No.  8  was :  "And  the  court 
instructs  the  jury  that  the  only  matter  which  can  be 
considered  by  the  jury  as  bearing  upon  the  question 
as  to  whether  or  not  the  defendant  was  negligent,  is 
the  condition  of  the  wire  with  which  Clifton  Wood 
Walters  came  in  contact,  and  the  condition  of  the 
insulation  upon  that  wire  at  the  time  Clifton  Wood 
Walters  was  injured.  *  * 

A  part  of  instruction  No.  9  was :  *  *  And  although 
you  may  believe,  from  the  evidence,  that  the  de- 
fendant was  negligent  in  placing  these  wires  and 
transformer  or  converter  at  the  place  where  they 
were  fastened  to  the  walls  of  the  house ;  *  *  •  still 
such  negligence,  if  any  there  was,  cannot  be  con- 
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sidered  by  you  in  this  case,  and  must  not  influence 
your  verdict  in  any  manner  whatever. ' ' 

The  effect  of  these  two  instructions  was  to  tell 
the  jury  that  it  cotald  not  consider  the  location  of  the 
transformer  in  determining  the  degree  of  care  that 
should  be  exercised  in  preserving  the  wire  in  question 
uninsulated.  As  stated,  the  location  was  a  material 
factor  in  determining  the  degree  of  care  to  be  exer- 
cised by  defendant  in  maintaining  the  wire  in  ques- 
tion in  a  reasonably  safe  condition,  and  for  such  pur- 
pose it  should  have  been  considered  by  the  jury.  The 
giving  of  these  two  instructions,  we  think,  constitute 
reversible  error. 

Instruction  No.  18  in  effect  told  the  jury  to  find 
the  issues  for  defendant.  Such  instruction  is :  '  *  The 
court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  knew  or  ought  to  have 
known  that  the  insulation  upon  the  wire  in  question 
was  defective  and  out  of  repair,  still,  the  plaintiff 
cannot  recover  in  this  case  unless  vou  further  believe 
from  the  evidence  that  under  all  the  circumstances 
proven  in  this  case  the  defendant,  exercising  reason- 
able care,  would  have  or  ought  to  have  anticipated 
that  some  person  might  have  some  duty  or  business 
to  perform  at  the  point  where  the  insulation  upon  the 
wire  was  defective  during  the  night  and  before  the 
hour  in  the  morning  when  the  electricity  was  turned 
off  from  the  wires  in  question,  and  might,  while 
exercising  ordinary  care  to  prevent  injury  to  himself, 
and  while  performing  such  duty  and  business,  come 
in  contact  with  such  wire. ' '  This  instruction  absolved 
the  defendant  from  all  care  as  to  the  uninsulated 
wire  except  as  to  persons  having  some  duty  or  busi- 
ness to  perform  at  the  exposed  point.  It  was  not 
claimed  that  the  plaintiff  (a  child)  had  any  duty  or 
business  to  perform  at  such  point.  The  jury,  obey^ 
ing  the  charge,  could  not  do  otherwise  than  find  for 
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defendant.  Such  instruction  is  not  the  law.  **The 
accident  was  one  liable,  and  which  the  defendant 
must  have  known  was  liable,  to  happen  at  any  dwell- 
ing to  which  electric  appliances  were  similarly  af- 
fixed, and  in  which  there  were  children,  *  *  *  and 
we  cannot  say,  as  a  matter  of  law,  that  proof  would 
not  be  admissible  under  the  averments  of  the  com- 
plaint, which  would  justify  a  verdict  that,  in  leaving 
the  wire  exposed  as  alleged,  the  defendant  was  guilty 
of  negligence. ' ' — Walters  v.  Electric  Light  Company, 
supra. 

The  defendant  owed  to  this  plaintiff  the  duty 
of  exercising  reasonable  care  under  all  the  circum- 
stances to  have  and  to  maintain  this  wire  in  a  rea- 
sonably safe  condition.  If  it  failed  in  this  duty,  and 
the  plaintiff  was  free  of  contributory  negligence,  lia- 
bilitv  attached. 

There  is  no  suflScient  reason  for  prolonging  this 
opinion  to  consider  the  many  other  errors  assigned. 
The  questions  thereby  presented  will  probably  not 
arise  on  a  second  trial,  if  one  be  had.  There  was 
sufficient  evidence  of  defendant's  negligence  for  the 
question  to  go  to  the  jury.  The  degree  of  care  exacted 
of  the  defendant  in  operating  its  plant  is  settled. 
*  *  The  highest  degree  of  care  which  skill  and  foresight 
can  attain  consistent  with  the  practical  conduct  of 
its  business  under  the  known  methods  and  the  pres- 
ent state  of  the  particular  art.'' — Denver  Electric 
Light  Co.  v.  Simpson,  supra;  Tramway  Co.  v.  Reid, 
supra. 

The  question  of  contributory  negligence  upon 
the  facts  herein  should  go  to  the  jury.  This,  in  effect, 
was  also  ruled  upon  the  former  appeal.  These  two 
questions  of  negligence,  and  contributory  negligence, 
should  have  gone  to  the  jury  under  proper  instruc- 
tions.   They  were  not  so  submitted. 

4.     The  ruling  herein  disposes  also  of  Levina  E, 
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Walters  v.  The  Denver  Consolidated  Electric  Light 
Company,  as  it  is  controlled  by  the  same  facts,  and 
submitted  upon  the  same  abstract  and  briefs. 

Cases  reversed.  Reversed. 


17  200; 
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S3  Israel,  U.  S.  Mabshal,  v.  Day. 


1.  Replevin — Pleading — Evidence — Statute  of  Frauds. 

In  an  action  of  replevin  to  recover  property  from  an  officer 
taken  under  an  execution  where  plaintiff  claims  the  property 
by  purchase  from  the  execution  defendant,  the  defense  that  the 
sale  to  plaintiff  was  void  because  not  followed  by  an  immediate 
and  continuous  change  of  possession  is  admissible  under  a 
general  denial  of  plaintiff's  title,  and  it  is  not  necessary  that 
such  defense  be  specially  pleaded. 

2.  Replevin — 3a lea — Statute  of  Frauds — Instructions. 

In  an  action  of  replevin  to  recover  property  from  an  officer 
taken  under  execution  where  plaintiff  claimed  to  have  pur- 
chased the  property  from  the  execution  debtor  and  defendant 
claimed  that  the  sale  to  plaintiff  was  void  because  not  followed 
by  an  immediate  delivery  and  continuous  change  of  possession, 
an  instruction  which  told  the  jury  that  the  controlling  question 
was  whether  or  not  the  property  at  the  time  it  was  taken  under 
execution  was  owned  by  and  in  the  possession  of  plaintiff  or 
the  execution  debtor,  and  that  if  the  property  was  that  of  plain- 
tiff their  verdict  should  be  for  plaintiff,  was  erroneous  and  mis- 
leading, because  it  failed  to  distinguish  between  a  title  good 
as  between  the  parties  to  the  sale  and  one  good  as  against  the 
creditors  of  the  seller. 

3.  Replevin — Sales — ^Change  of  Possession — Instructions. 

In  a  contest  of  the  title  to  personal  property  as  between  a 
purchaser  and  the  creditors  of  the  seller,  an  instruction,  that, 
to  make  the  sale  valid  as  against  creditors  of  the  seller,  the 
change  of  possession  must  be  open,  notorious  and  visible,  but 
that  "to  constitute  a  visible  and  actual  change  of  possession  it 
is  not  necessary  that  the  property  be  actually  moved  from  one 
locality  to  another  if  the  buyer  does  such  acts  as  make  visible 
signs  of  his  ownership  and  maintains  that  relation  to  the  prop- 
erty purchased  which  owners  of  property  generally  sustain  to 
their  own  property,"  is  erroneous  in  failing  to  require  the  sale 
to  be  accompanied  by  immediate  delivery,  and  the  change  of 
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possession  required  by  the  instruction  is  not  such  actual  change 
as  is  required  by  the  statute.  The  instruction  is  also  defective 
in  failing  to  explain  in  what  cases  removal  of  the  property  is 
not  required,  and  in  failing  to  define  what  acts  of  ownership 
would  be  sufficient. 

Error  to  the  District  Court  of  Weld  County. 

Messrs.  Wolcott  &  Vaile  and  Mr.  William  W. 
Field,  for  plaintiff  in  error. 

Mr.  H.  N.  Haynes,  for  defendant  in  error. 
Thomson,  J. 

Replevin  by  defendant  in  error  against  plaintiff 
in  error.  Plaintiff  had  judgment,  and  defendant 
brings  the  case  here  by  writ  of  error. 

The  complaint  alleged  that  on  the  10th  day  of 
February,  1897,  the  plaintiff  was  the  owner  and  law- 
fully possessed  of  certain  specified  goods  and  chat- 
tels of  the  value  of  $900,  and  that  on  that  day  the 
defendant  wrongfully  took  them  from  his  possession. 
The  answer  denied  the  plaintiff's  ownership  or  pos- 
session of  the  property,  or  the  alleged  wrongful  tak- 
ing by  the  defendant,  and  averred  that  on  the  13th 
day  of  July,  1896,  The  Farmers'  National  Bank  of 
Frankfort,  Indiana,  recovered  a  judgment  in  the  cir- 
cuit court  of  the  United  States  against  one  J.  B. 
Hindry  for  $5,473.33 ;  that  on  the  27th  day  of  Janu- 
ary, 1897,  the  judgment  being  unsatisfied,  a  writ  of 
execution  was  issued  thereon,  directed  to  the  defend- 
ant as  marshal  of  the  district  of  Colorado,  and  com- 
manding him  as  such  marshal  to  make  the  amount  of 
such  judgment,  interest  and  costs,  which  writ  the 
defendant;  on  the  10th  day  of  February,  1897,  levied 
on  the  property  in  suit  as  the  property  of  Hindry; 
and  that,  at  the  time  of  the  levy,  Hindry  was,  and 
long  prior  thereto  had  been,  the  owner  of  the  prop- 
erty.   The  replication  denied  ownership  in  Hindry. 
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The  following  is  the  testimony  of  the  plaintiff: 
The  ranch  of  Hindry  and  that  of  the  plaintiff  were 
adjacent.  They  were  separated  by  the  Platte  river. 
That  river  was  the  southern  boundary  of  the  plain- 
tiff's ranch,  and  the  northern  boundary  of  Hindry 's. 
There  was  a  bridge  across  the  river  between  the  two 
ranches.  The  plaintiff  bought  the  property  in  ques- 
tion in  the  latter  part  of  January,  1897,  for  $540,  and 
on  that  dav  received  a  bill  of  sale  for  it.  At  the  time 
of  the  purchase,  the  property  was  on  Hindry 's  ranch. 
At  that  time  Hindry  told  the  plaintiff  that,  as  long 
as  he  had  anything  to  do  with  the  ranch,  he  wished 
the  plaintiff  to  take  charge  of  it.  The  plaintiff  re- 
garded himself  as  at  liberty  to  take  charge  of  it  at 
once,  and  used  the  pasture  and  buildings.  He  imme- 
diately turned  in  some  stock — both  horses  and  cattle, 
in  the  neighborhood  of  one  hundred  in  all — and  had 
hay  from  Hindry 's  ranch  fed  to  all  of  the  stock 
together — those  purchased  from  Hindry,  and  those 
turned  in  by  him.  He  took  control  of  the  ranch,  and 
the  personal  property  on  it,  and  directed  the  feeding 
of  the  stock.  The  plaintiff  gave  Hindry  his  note  for 
the  purchase  price.  The  note  and  bill  of  sale  were 
both  dated  August  1,  1896.  They  were  dated  back, 
because  the  plaintiff  had  had  a  stallion  of  Hindry 's 
from  the  date  of  the  bill  of  sale,  and  he  preferred  pay- 
ing interest  on  the  note  to  paying  for  the  services 
of  the  stallion.  Four  or  five  head  of  mules  purchased 
by  him  were  taken  over  to  his  own  ranch  and  worked, 
but  afterwards  were  returned  to  the  Hindry  ranch  for 
their  care  and  keep.  Hindry 's  business  was  that  of 
contractor  on  ditches  and  railroad  grades.  His  busi- 
ness required  the  use  of  heavy  teams  and  scrapers. 
The  levy  was  made  about  two  weeks  after  plaintiff's 
purchase.  Shortly  before  the  levy,  Hindry  left  for 
Nebraska  with  some  of  the  horses.  He  talked  about 
a  contract  there.    At  the  time  of  the  plaintiff's  pur- 
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chase,  a  man  named  Henry  was  on  the  Hindry  ranch 
in  charge  of  the  property.  He  had  been  in  Hindry 's 
employ  continuously  for  a  good  many  years.  Plain- 
tiff told  him  of  the  purchase  of  the  Hindry  stock,  and 
instructed  him  how  to  handle  it,  and  also  instructed 
him  to  feed  all  the  stock  from  the  Hindry  hay  then 
stacked  on  the  ranch.  He  did  not  hire  Mr.  Henry,  or 
Anybody.  At  Hindry 's  request  he  paid  money  to 
Henry  on  account  of  his  indebtedness  to  Hindry; 
but,  on  his  own  account,  he 'never  hired  Henry,  or 
paid  him  wages.  Plaintiff  made  no  change  in  loca- 
tion  of  the  tools  and  machinery  he  purchased,  and 
did  not  move  the  hay  except  as  it  was  fed  to  the 
stock.  He  visited  the  ranch  daily,  generally  in  the 
morning,  and  sometimes  in  the  afternoon.  Hindry 
had  owned  his  ranch  during  all  the  time  plaintiff 
had  lived  on  his,  which  was  about  ten  years.  Hindry 
was  not  accustomed  to  living  on  his  ranch  much  of 
the  time. 

From  the  other  evidence  adduced  by  the  plain- 
tiff it  appeared  that  after  the  transaction  between 
Hindry  and  the  plaintiff,  the  former  left  the  ranch 
with  a  carload  of  horses,  and  a  general  grading  out- 
fit ;  that  the  officer  making  the  levy  was  informed  at 
the  time  that  the  plaintiff  claimed  the  property,  and 
claimed  to  have  a  bill  of  sale  for  it;  that  after  the 
purchase,  some  of  the  Hindry  horses  were  taken  by 
the  plaintiff  over  to  his  own  place ;  that  Henry  kept 
on  feeding  the  Hindry  horses  the  same  as  ever,  but 
fed  the  plaintiff's  stock  too;  that  the  stallion  was 
kept  all  the  time  in  the  same  place,  and  the  Hindry 
horses  kept  separate  from  the  plaintiff's  horses,  re- 
maining in  the  same  corral  they  occupied  before,  and 
that  the  machinery  and  tools  remained  where  they 
had  always  been.  Mr.  Craig,  an  employee  of  the 
plaintiff  on  his  own  ranch,  was  asked  this  question : 
**Was  it  generally  known  in  the  community  that  Mr. 
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Day  had  bought  the  Hindry  property!'*  To  which 
he  made  answer,  *  *  It  was  known. ' ' 

The  plaintiff,  as  evidence  of  his  title,  introduced 
the  bill  of  sale  executed  to  him  by  Hindry  at  the 
time  of  the  transaction  between  them,  although  ante- 
dated. It  hardly  supports  his  claim.  It  recites  a 
consideration  of  $540— the  exact  sum  testified  to  by 
the  plaintiff — but,  otherwise,  it  differs  from  his  state- 
ments in  his  aflSdavit.  By  that  paper  he  claims  own- 
ership of  twenty-seven  head  of  horses,  brood  mares 
and  colts;  whereas  the  bill  of  sale  purports  to  trans- 
fer to  him  nineteen  head  of  mares  and  colts,  and  no 
horses.  He  therefore  claims  eight  animals  more 
than,  according  to  his  bill  of  sale,  he  bought.  Again, 
the  bill  of  sale  gives  him  one  mowing  machine,  but  he 
sued  for  three ;  and  he  wants  seventy-five  tons  of  al- 
falfa hay,  when  his  written  title  gives  him  the  right 
to  forty,  and  no  more.  Finally,  in  the  list  set  forth 
in  his  aflRdavit,  is  included  one  lot  of  blacksmith  tools ; 
but,  referring  to  his  bill  of  sale,  we  find  that  he  bought 
no  blacksmith  tools  at  all.  That  instrument  was  his 
own  evidence.  He  introduced  it  to, prove  his  pur- 
chase, and  he  is  bound  by  it.  According  to  it,  he  paid 
$540  for  the  articles  it  enumerates;  and,  according 
to  his  testimony,  he  paid  the  same  sum  for  all  the  ar- 
ticles to  which  he  lays  claim.  The  paper  and  the 
testimony  can  be  reconciled  only  on  the  supposition 
that  Hindry  was  so  anxious  to  give  the  plaintiff  good 
measure,  that  he  threw  in  eight  horses,  two  mowing 
machines,  thirty-five  tons  of  alfalfa  hay,  and  all  his 
blacksmith  tools,  without  extra  charge.  If  a  different 
line  of  defense  from  that  relied  on  had  been  chosen, 
the^  discrepancy  between  the  statement  of  the  trans- 
action, written  at  the  time,  and  the  aflBdavit  and  testi- 
mony of  the  plaintiff,  might  suggest  questions  which 
he  would  experience  some  difficulty  in  answering. 

However,  the  sole  defense  sought  to  be  inter- 
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posed  is  that,  as  against  creditors  of  the  vendor,  there 
was  no  sale,  because  there  was  no  such  immediate 
delivery,  followed  by  such  actual  and  continued 
change  of  possession  as  would  satisfy  the  require- 
ments of  the  statute  of  frauds.  The  plaintiff  argues 
that  such  defense  is  not  available  to  this  defendant, 
for  the  reason  that  he  did  not  plead  it  in  his  answer. 
Outside  of  the  justification,  the  answer  was  simply 
a  denial  of  the  title  alleged  by  the  plaintiff. .  In  sup- 
port of  his  contention  the  plaintiff  has  referred  us 
to  a  number  of  Colorado  cases,  holding,  in  conformity 
with  the  general  current  of  authority,  that  if  the  de- 
fendant relies  on  the  fraudulent  conduct  of  the  plain- 
tiff to  defeat  the  latter 's  claim,  or  establish  his  own 
title,  the  facts  constituting  the  supposed  fraud  must 
be  set  forth  in  his  answer.  ** Fraud,  as  a  defense,'' 
says  Mr.  Bliss,  **is  sustained  by  affirmative  facts 
which  do  not  contradict,  but  avoid,  the  legal  effect 
of  the  facts  stated  by  the  plaintiff." — Bliss  on  Code 
Pleading,  §329.  The  rule  is  thus  stated  by  Mr. 
Justice  Elliott,  in  De  Votie  v.  McGerr,  15  Colo.  467 : 
*' Where  the  defendant's  claim  of  title  springs  out  of, 
or  rests  upon,  the  alleged  fraud  or  fraudulent  con- 
duct of  the  plaintiff,  so  that  but  for  the  fraud,  the 
title  of  the  plaintiff  would  be  good,  such  fraud,  being 
the  source  and  foundation  of  the  defendant's  claim, 
is  essentially  new  matter,  and  must  be  pleaded  or  it 
cannot  be  proved. ' '  If,  for  example,  in  this  case,  all 
the  requirements  of  the  statute  as  to  the  delivery  and 
change  of  possession  had  been  complied  with,  but 
the  defendant  sought  to  overthrow  the  sale  on  the 
ground  that  it  was  made  with  the  intent  to  defraud 
creditors  of  the  vendor,  justice,  as  well  as  the  rule, 
would  require  that  the  vendee  be  advised  of  the 
charge,  and  given  an  opportunity  to  meet  it,  and  that 
the  fraud  should  not  be  proved  unless  it  was  pleaded. 
Proof  by  the  plaintiff  of  the  purchase,  and  of  the  de- 
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livery  and  change  of  possession  rendered  necessary 
by  the  statute,  would  have  made  a  prima  facie  case ; 
and  actual  fraud  infecting  the  transaction,  would  be 
matter  of  aflSrmative  defense. 

The  case  at  bar  presents  no  such  situation. 
Where  title  is  the  result  of  a  concurrence  of  certain 
facts,  the  facts  must  be  proved  to  establish  the  title. 
The  allegation  of  title  involves  the  allegation  of  the 
facts,  and  a  denial  of  the  title  includes  a  denial  of 
the  facts.  To  prove  the  title,  the  plaintiff  must  prove 
the  existence  of  the  facts  on  which  it  depends;  and 
if,  under  a  naked  allegation  of  title,  he  may  prove 
those  facts,  then  the  defendant,  under  a  naked  denial 
of  title,  may  disprove  them.  Evidence  of  those  facts 
establishes  the  title,  and  contradiction  of  those  facts 
overthrows  it.  This  plaintiff,  in  order  to  maintain 
his  title  as  against  the  defendant,  undertook  to  show, 
first,  the  purchase  from  Hindry;  second,  the  imme- 
diate delivery  of  the  property  to  him,  and,  third,  its 
continued  possession  in  him  afterwards.  If  he  es- 
tablished the  facts  of  purchase,  delivery  and  posses- 
sion, he  proved  his  title;  if  he  failed  in  proof  of 
either  of  those  facts,  he  failed  in  proof  of  his  title; 
but  if  his  evidence  made  a  prima  facie  case  in  his 
favor,  the  defendant  had,  under  his  general  denial, 
the  right  to  show  its  falsity. — Andrews  v.  Bond,  16 
Barb.  633;  Kennedy  v.  Shaw,  38  Ind.  474;  Aultman 
V.  Stitchler,  21  Neb.  72 ;  Nudd  v.  Thompson,  34  Calif. 
39 ;  Young  v.  Glascock,  79  Mo.  344. 

In  a  suit  between  the  immediate  parties,  on  a 
contract  for  the  sale  of  personal  property,  if  the  de- 
fendant claims  exemption  from  liability  on  the  ground 
that  the  price  for  which  the  property  was  sold  was 
more  than  fifty  dollars,  and  that  there  was  no  memo- 
randum of  the  sale  in  writing,  and  no  acceptance  or 
receipt  of  any  part  of  the  goods  by  the  buyer,  there 
is  no  hardship  in  exacting  from  him  a  special  answer 
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of  the  facts  which  bring  the  contract  within  the  stat- 
ute of  frauds,  because  they  are  within  his  personal 
knowledge;  but,  in  an  action  of  replevin,  where  the 
complaint  contains  only  a  general  allegation  of  title, 
and  furnishes  no  hint  as  to  what  the  proof  will  be,  to 
require  the  defendant, — ^a  stranger  to  the  transaction 
on  which  the  plaintiff,  at  the  trial,  will  base  his  claim, 
— in  order  that  he  may  make  a  special  defense,  to 
guess  the  facts  which  would  invalidate  the  title,  and, 
at  his  peril,  to  guess  them  right,  would,  if  not  always, 
at  least  in  many  instances,  work  grave  injustice. 

There  is  no  decision  in  this  state  which  requires 
a  defendant  in  replevin  to  plead  the  statute  of  frauds ; 
and  we  have  been  referred  to  but  one  from  the  out- 
side, in  which  counsel's  contention  finds  any  support. 
The  case  of  Bickle  v.  Irvine,  9  Mont.  251,  was  re- 
plevin. The  complaint,  as  in  the  case  at  bar,  alleged 
simply  that  the  plaintiff  was  the  owner  and  entitled 
to  the  possession  of  the  property.  The  answer,  like 
the  one  here,  denied  the  allegation,  and  justified 
under  a  writ  of  attachment  issued  to  the  defendant, 
as  sheriff.  The  defendant  offered  to  show  by  the 
cross-examination  of  the  plaintiff's  vendor,  that  after 
the  sale  by  him  to  the  plaintiff,  he  (the  vendor)  re- 
mained in  **  continuous  and  open  possession  and  con- 
trol of  the  property."  The  court,  after  saying  that 
the  transcript  was  imperfect  and  failed  to  show  the 
direct  testimony  of  the  witness,  proceeded  to  decide, 
as  an  abstract  proposition,  that  the  proposed  evi- 
dence could  not  be  introduced  under  a  general  de- 
nial. Of  course,  we  do  not  know  what  the  ruling 
would  have  been  if  the  transcript  had  been  perfect; 
but  in  so  far  as  the  opinion  holds  that  in  that  case  a 
special  plea  of  the  statute  of  frauds  was  necessary, 
it  receives  no  countenance  from  a  single  one  of  the 
cases  cited  in  its  support,  and  the  reasoning  in  one 
(Feeney  v.  Howard,  79  Calif.  525)  is  in  diametric  op- 
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position  to  it.  So  far  as  we  know,  it  stands  alone. 
It  has  neither  principle  nor  authority  in  its  favor, 
and  we  must  decline  to  regard  the  decision  as  a  prec- 
edent. 

Whether,  upon  the  whole  evidence,  there  was 
such  compliance  with  the  statute  as  to  constitute  a 
sale  good  against  creditors,  may  well  be  doubted. 
For  the  defendant,  the  question  was  raised  below, 
and  it  is  raised  here ;  but,  inasmuch  as  there  must  be 
a  retrial,  we  think  a  discussion  of  it  unnecessary. 
The  court,  in  its  submission  of  the  case  to  the  jury, 
misdirected  them.  Over  the  objection  of  the  de- 
fendant, it  gave  them  the  following  instruction : 

**The  court  instructs  the  jury  that  there  is  no 
question  of  fraud  or  bad  faith  on  the  part  of  the  plain- 
tiff Day  made  by  the  pleadings  in  this  case,  and  you 
have,  therefore,  nothing  to  consider  as  to  this.  But 
the  important  and  controlling  question  is,  whether 
the  plaintiff  Day  was,  in  fact,  the  owner  of,  and  in 
possession  of,  the  property  in  question  at  the  time  of 
the  levy  of  the  execution  on  the  same  by  the  defend- 
ant, J.  A.  Israel,  for  The  Farmers'  National  Bank  of 
Frankfort,  Indiana,  as  alleged  in  the  answer,  or 
whether  the  property  was  then  the  property  of  J.  B. 
Hindry  and  in  his  possession.  If  you  find  from  the 
evidence  the  property  was  that  of  plaintiff,  your  ver- 
dict should  be  for  the  plaintiff,  and  in  such  case  it  is 
your  duty  to  assess  the  amount  of  damages  sustained 
by  him  on  account  of  the  levy.  ^^ 

If  nothing  worse,  the  foregoing  instruction  was 
misleading.  The  theory  of  both  parties  was  that  the 
plaintiff  had  bought  the  property  from  its  owner, 
and  had  paid  for  it.  Upon  this  theory  the  plaintiff 
became,  as  against  Hindry,  invested  with  the  title. 
The  question  was  not  whether  as  between  the  plain- 
tiff and  Hindry,  the  former  owned  the  property,  but 
whether,  as  against  the  defendant,  the  sale  was  ef- 
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fectual.  The  jury  were  simply  asked  to  say  whether 
the  plaintiff  or  Hindry  owned  the  property.  The 
distinction  between  a  title  good  as  against  all  the 
world,  and  a  title  good  as  between  the  parties,  but 
invalid  as  against  creditors,  was  not  pointed  out; 
and  the  jury  may  well  have  thought  that  the  title 
which  the  plaintiff  acquired  by  his  purchase,  regard- 
less of  any  question  concerning  delivery  and  change 
of  possession,  was  sufficient  to  warrant  a  verdict  in 
his  favor.  Nor  were  the  defects  supplied  by  any 
other  instruction.  The  following  was  probably  re- 
lied on  to  prevent  a  misunderstanding : 

*^The  court  instructs  the  jury  that  the  change 
of  possession  required  on  a  sale  of  personal  property 
to  make  the  same  valid  as  against  creditors  of  the 
seller,  must  be  an  open,  notorious  and  visible  change, 
such  as  to  apprise  the  community,  or  those  accus- 
tomed to  deal  with  the  seller,  that  the  property  has 
changed  hands,  and  that  the  title  has  passed  out  of 
the  seller  into  the  purchaser.  To  constitute  a  visible 
and  actual  change  of  possession  it  is  not  necessary 
that  the  property  be  actually  moved  from  one  locality 
to  another,  if  the  buyer  does  such  acts  as  make  visible 
signs  of  his  ownership,  and  maintains  that  relation 
to  the  property  purchased  which  owners  of  property 
generally  sustain  to  their  own  property. ' '  If  the  fore- 
going were,  even  abstractly,  a  correct  statement  of 
the  law,  it  would  hardly  cure  the  vice  with  which  the 
instruction  we  have  been  discussing  is  infected.  But 
it  is  not  correct.  The  statute  requires  that  the  sale 
be  accompanied  by  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession.  If 
the  evidence  showed  a  delivery  at  all,  it  left  the  time 
when  it  took  place  in  uncertainty.  Whether  it  ac- 
companied the  sale,  or  was  made  some  time  after- 
wards, is,  at  leasts  doubtful ;  and  it  is  by  no  means 
certain  that  the  plaintiff  ever  took  possession,  ex- 

14 
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cept  symbolically,  of  a  considerable  portion  of  the 
property.  The  question  of  immediate  delivery,  or 
actual  or  continued  change  of  possession,  was  not 
submitted.  The  change  which  the  court  described, 
was  not  necessarily  an  actual  change.  It  was  said 
that  it  must  be  open,  notorious  and  visible;  but  it 
was  also  said  that  the  property  need  not  be  moved 
or  disturbed  if  the  buyer  would  do  such  acts  as  would 
make  visible  signs  of  his  ownership,  and  would  main- 
tain that  relation  to  the  property  purchased  which 
owners  of  property  sustained  to  their  own  property. 
What  acts  should  be  done,  the  court  left  to  conjecture. 
In  Cook  V.  Mann,  6  Colo,  21,  Justice  Elbert  made  the 
acts  consist  in  the  employment  of  the  usual  indicia 
of  ownership.  The  indicia  of  ownership  are  neces- 
sarily different  in  different  cases.  Chattels  capable 
of  manual  delivery  and  removal  must  be  removed 
by  the  purchaser  and  taken  into  his  custody.  Said 
Chief  Justice  Beck  in  Bassinger  v.  Spangler,  9  Colo. 
179 :  * '  The  statute  is  plain,  positive  and  peremptory. 
It  admits  of  no  excuse  for  leaving  personal  chattels, 
capable  of  manual  delivery  and  removal,  in  the  ap- 
parent possession  of  the  vendor/*  See  also  Atchir 
son  V.  Graham,  14  Colo.  217. 

But  where  the  subject  of  the  sale  does  not  reas- 
onably admit  of  an  actual  delivery,  the  purchaser 
must  manifest  his  ownership  by  some  other  act,  and 
what  that  shall  be  is  dependent  upon  the  character 
of  the  property.  Delivery  of  a  stock  of  goods  in  a 
store,  and  of  a  stack  of  hay  in  a  field,  would  be  made 
differently,  and  the  indicia  of  ownership  in  the  two 
cases  would  not  be  the  same ;  but  the  acts  of  posses- 
sion must  be  unmistakable ;  they  must  be  such  as  to 
apprise  the  community  that  the  title  has  changed. — 
Lay  V.  Neville,  25  Calif.  546;  Cook  v.  Mann,  supra. 

The  question  of  the  sufficiency  of  the  indicia  of 
ownership  in  this  case  was  not  submitted  by  the  in- 
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struction.  The  court  told  the  jury  that  such  acta 
must  have  been  done  by  the  buyer  as  would  make 
visible  signs  of  ownership,  and  that  he  must  main- 
tain that  relation  to  this  property  which  owners  gen- 
erally sustain  to  theirs.  The  plaintiff  went  over  to 
the  Hindry  ranch  every  day,  and  had  his  cattle  fed 
from  stacks  of  hay  standing  on  that  ranch.  With- 
out explanation  of  what  the  court  meant  by  acts 
which  '*make  visible  signs  of  ownership, '^  the  jury 
may  have  thought  that  the  plaintiff's  daily  trips  and 
his  appropriation  of  hay,  were  acts  which  consti- 
tuted visible  signs  of  ownership  and  evidenced  the 
required  relation  of  the  purchaser  to  the  property. 
Those  acts  were  certainly  not  inconsistent  with 
ownership,  and  were  entireV  visible,  but  alone  they 
were  not  sufficient  to  satisfy  the  requirements  of  the 
statute. 

Aside  from  the  erroneous  character  of  this  in- 
struction, its  language  was  so  general  and  indefinite 
that  the  jury  could  hardly  regard  it  as  a  qualifica- 
tion or  explanation  of  the  other  instruction,  which 
told  them  that  the  controlling  question  was,  whether 
the  plaintiff,  having  bought  the  property  from  Hin- 
dry and  paid  him  for  it,  was  its  owner,  or  whether 
Hindry,  having  sold  the  property  to  the  plaintiff,  and 
received  the  purchase  price,  was  its  owner.  Read- 
ing the  plain  language  of  that  instruction,  and  with- 
out advice  that  its  apparent  meaning  was  not  its  real 
meaning,  the  jury  probably  returned  a  speedy  ver- 
dict. 

The  defendant  sought  to  avoid  the  effect  of  the 
instruction  we  have  reviewed  by  asking  the  court,  for 
others  correctly  applying  the  law  to  the  facts,  but 
his  requests  were  refused.  Whether,  if  they  had  been 
given,  they  would  have  made  the  instructions  good 
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as  a  whole  is  doubtful,  and  the  result  of  the  trial 
would  probably  have  been  the  same  that  it  was. 
The  judgment  is  reversed.  Reversed. 


[No.  2021.] 

Cbosby  v.  Strattpn. 

1.  Trover-^PosseMlon— Title. 

To  sustain  an  action  of  trover  there  must  be  in  plaintiff  at 
the  time  of  the  supposed  conversion  a  lawful  possession,  or  the 
right  to  immediate  possession.  There  must  be  an  invasion  of 
a  legal,  as  contradistinguished  from  an  equitable,  right.  There 
can  be  no  conversion  of  property,  the  title  to  which  consists 
only  in  the  right  at  some  future  time  to  acquire  it  by  purchase. 

2.  Corporations — Stoclcholders — Riglit    to     Purchase     Stocic — 

Trover. 
The  right  of  a  stockholder  to  purchase  a  certain  proportion 
of  a  certain  amount  of  stock  to  be  sold  by  the  corporation  does 
not  give  the  stockholder  a  right  to  any  specific  shares  of  stock, 
and  would  not  support  an  action  in  trover  against  another  stock- 
holder, who  purchased  more  than  his  proportional  part  of  the 
stock,  for  the  excess  of  stock  so  purchased. 

3.  Same— Pleading. 

In  an  action  by  one  stockholder  against  another,  a  com- 
plaint which  alleged  that  the  corporation  had  a  certain  amount 
of  capital  stock  for  sale  of  which  each  stockholder  had  a  right 
to  purchase  a  part  in  proportion  to  the  stock  held  by  him,  and 
that  defendant  caused  to  be  issued  and  sold  to  himself  a  large 
number  of  shares  in  excess  of  his  proportional  part,  but  which 
failed  to  show  that  defendant  had  not  acquired  a  right  to  such 
excess  by  purchase  from  some  other  stockholder  or  otherwise, 
is  insufficient  to  allege  a  wrongful  conversion  of  the  stock  by 
defendant. 

4.  Same. 

In  an  action  by  one  stockholder  against  another  a  complaint 
which  alleges  that  the  corporation  had  a  certain  amount  of 
capital  stock  for  sale,  of  which  each  stockholder  had  a  right 
to  purchase  a  part  in  proportion  to  the  amount  of  stock  held 
by  him,  but  that  defendant  caused  to  be  issued  to  himself  a 
large  number  of  shares  in  excess  of  the  number  he  was  entitled 
to  purchase,  and  thereby  plalntifF  was  unable  to  obtain  the  stock 
he  was  entitled  to.  although  he  was  at  all  times  ready,  able 
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and  desirouB  to  subscribe  and  pay  for  the  same,  bat  which  fails  to 
allege  that  he  ever  offered  to  subscribe  for  the  same  and  was 
refused,  and  which  fails  to  show  what  disposition  was  made  of  the 
balance  of  the  stock  which  was  more  than  sufficient  to  have  sup- 
plied plaintiff,  is  insufficient  to  state  a  cause  of  action  against  any 
person  as  the  allegations  are  entirely  consistent  with  a  forfeiture 
or  abandonment  of  his  right  to  purchase. 

6.  Corporations  —  Stockholders — Right  to  Purchase  Stock-— 
Waiver. 
Where  a  stockholder  of  a  corporation  having  a  right  to  pur- 
chase a  proportional  part  of  stock  offered  for  sale  by  the  cor- 
poration fails  to  assert  his  right  within  a  reasonable  time,  he 
will  be  deemed  to  have  abandoned  his  right. 

6.  Corporations — Stockholders — Preference    Right   to    Purchase 

Stock. 
The  original  stockholders  of  a  corporation  have  a  prefer- 
ence right  to  purchase  the  original  stock  of  the  corporation 
which  remains  untaken  at  the  time  of  the  incorporation,  or  new 
stock  in  case  of  an  increase  of  the  capital  stock,  pro  rata,  ac- 
cording to  the  amount  of  stock  held  by  each  stockholder,  but 
such  preference  right  does  not  extend  to  capital  stock  which 
has  been  issued  and  paid  for  and  retransferred  by  the  stock- 
holders to  the  corporation  as  part  of  its  general  assets. 

7.  Same. 

Where  the  stockholders  of  a  corporation  transferred  to  the 
corporation  to  be  used  as  general  assets  part  of  the  stock  held 
by  them,  the  fact  that  the  officers  of  the  corporation  reported 
such  stock  as  unissued  stock  could  not  change  its  character 
from  issued  to  unissued  stock  so  as  to  give  to  the  stockholders 
a  preference  right  to  purchase  the  same. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Messrs.  Pattebsok,  Riohabdson  &  Hawkiks  and 
Messrs.  Lunt,  Brooks  &  Wiulcox,  for  appellant. 

Mr.  Joseph  W.  Ady,  Mr.  Eobert  E.  Lewis  and 
Messrs.  Dines  &  Whitted,  for  appellee. 

Thomson,  J. 

Walter  F.  Crosby  brought  this  suit  against  Win- 
field  S.  Stratton  to  recover  damages  from  the  latter 
for  the  alleged  wrongful  conversion  by  him  of  stock 
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in  The  Portland  Mining  Company,  to  which  the  for- 
mer averred  himself  to  be  entitled.  The  complaint 
set  forth  as  follows:  That  the  entire  capital  stock 
of  The  Portland  Mining  Company,  a  corporation  con- 
sisting of  3,000,000  shares  of  the  par  value  of  one 
dollar  each,  was,  at  the  date  of  the  organization  of 
the  company,  issued,  fully  paid  and  non-assessable, 
in  consideration  of  certain  mining  property  then  con- 
veyed to  the  corporation ;  that  afterwards,  and  prior 
to  the  17th  day  of  April,  1894,  the  stockholders  of 
the  company,  of  whom  the  plaintiff  was  one,  trans- 
ferred to  the  company  704,000  shares  of  this  stock, 
to  be  held  for  its  use  and  benefit,  and  to  be  part  of 
its  general  assets;  that  this  stock  was  not  reported 
by  the  oflScers  of  the  company  as  issued  or  outstand- 
ing, but  as  substantially  unissued  stock,  not  consti- 
tuting part  of  the  outstanding  stock  of  the  company ; 
that  the  then  stockholders,  by  virtue  of  their  hold- 
ings, had  each  an  undivided  interest  and  right  of 
property  in  and  to  the  stock  so  turned  into  the  com- 
pany's treasury,  equal  to  his  proportionate  owner- 
ship of  the  outstanding  stock  of  the  corporation ;  that 
on  the  17th  day  of  April,  1894,  the  plaintiff  was  the 
owner  of  120,000  shares,  and  the  defendant  was  the 
owner  of  215,000  shares,  of  the  then  outstanding 
stock,  and  that  the  defendant  then  was,  and  con- 
tinued to  be,  a  director  of  the  company ;  that  on  the 
last  named  day,  the  directors  of  the  company,  by 
resolution,  authorized  and  directed  the  sale  of  the 
704,000  shares  which  had  been  transferred  to  the 
company,  for  the  price  of  twelve  and  one-half  cents 
per  share,  for  the  general  purposes  of  the  corpora- 
tion; that  by  virtue  of  the  property  of  the  stock- 
holders in  the  stock  so  ordered  to  be  sold,  each  stock- 
holder, as  incident  to  his  ownership  of  outstanding 
stock,  had  the  right  to  subscribe  for,  and  to  have  al- 
lotted and  issued  to  him,  shares    of   the    stock   so 
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ordered  to  be  sold,  in  proportion  to  his  then  hold- 
ings ;  that  of  such  stock  the  plaintiff  was  entitled  to 
65,000  shares,  and  the  defendant  to  117,424 ;  that  by- 
reason  of  his  office  as  director,  and  of  his  participa- 
tion in  the  offer  of  the  stock  for  sale,  and  the  sale, 
the  defendant  was  well  acquainted  with  the  rights 
of  the  stockholders  in  the  stock  to  be  sold,  but  never- 
theless caused  to  be  issued  to  himself  208,000  shares, 
an  excess  of  90,576  over  the  number  to  which,  as  a 
stockholder,  he  had  any  right;  that  of  those  90,576 
shares,  the  proportion  to  which  the  plaintiff  was  en- 
titled, was  28,641  shares;  that  the  plaintiff  was  on 
the  17th  day  of  April,  1894,  and  has  ever  since  been, 
ready,  able  and  desirous  to  subscribe  for,  and  have 
allotted  to  him,  those  28,641  shares,  but  by  reason  of 
the  wrongful  act  of  the  defendant  in  causing  them  to 
be  allotted  to  himself,  and  holding  and  retaining 
them  from  the  plaintiff,  the  latter  has  been  unable  to 
subscribe  for,  have  allotted  to  him  or  receive  those 
shares,  or  any  of  them,  or  any  stock  in  lieu  of  them, 
and  that  on  the  10th  day  of  January,  1898,  the  plain- 
tiff tendered  to  the  defendant  twelve  and  one-half 
cents  per  share  for  each  of  the  28,641  shares,  and 
demanded  their  delivery  to  him,  but  the  defendant  re- 
fused to  comply  with  the  demand.  Judgment  was 
demanded  for  $57,282,  the  alleged  value  of  the  stock 
withheld,  and  $13,461.27,  the  amount  which  the  de- 
fendant was  averred  to  have  received  as  dividends 
earned  by  that  stock.  To  the  foregoing  complaint  a 
demurrer  was  sustained,  and  the  plaintiff  declining 
to  amend,  judgment  was  entered  against  him,  and  ho 
appealed  to  this  court 

The  theory  of  the  plaintiff,  as  outlined  in  the 
argument  of  his  counsel,  is  that  the  stock  transferred 
to  the  company,  or,  following  an  expression  of  coun- 
sel, covered  back  into  the  treasury  of  the  company, 
became  a  fund,  in  the  specific  property  constituting 
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which,  all  the  stockholders  were  interested;  that 
when  the  stock  was  offered  for  sale,  it  was  the  right 
of  each  stockholder,  upon  payment  of  the  price,  to 
receive  such  number  of  shares,  as  upon  a  division 
of  the  stock  among  the  stockholders  in  proportion  to 
their  respective  holdings,  would  be  allotted  to  him; 
and  that  when  the  defendant  received  90,576  shares 
in  excess  of  the  number  to  which  he  had  any  right 
in  virtue  of  his  holdings,  he  took  28,641  shares  to 
which  a  calculation  of  the  plaintiff's  proportionate 
interest  in  such  excess,  shows  the  latter  to  be  en- 
titled. We  shall  first  examine  the  complaint  to  see 
whether,  on  the  plaintiff's  theory  that,  as  a  stock- 
holder, he  had  the  right  to  subscribe,  pay  for  and 
receive,  a  certain  portion  of  the  stock  which  had  been 
transferred  to  the  company,  it  states  a  cause  of  action 
against  the  defendant;  and  we  shall  afterwards  in- 
quire  into  the  soundness  of  the  theory. 

1.  Counsel  say  that  the  alleged  conduct  of  the 
defendant  amounted  to  a  wrongful  conversion  of  the 
plaintiff's  property,  and  in  support  of  his  claim  to 
a  recovery,  they  refer  to  some  authorities  which  we 
shall  notice  later.  It  is  now  well  established  that 
shares  of  stock  in  a  corporation,  may,  like  any  other 
species  of  personalty,  be  the  subject  of  conversion. 
Whether,  in  a  given  case,  there  is  a  conversion  or 
not,  is  dependent  upon  the  nature  of  the  plaintiff's 
right  in  the  property,  and  the  character  of  the  act 
constituting  the  alleged  conversion.  To  sustain 
trover,  there  must  be  in  the  plaintiff  at  the  time  of 
the  supposed  conversion,  a  lawful  possession,  or  the 
right  to  immediate  possession.  There  must  be  an 
invasion  of  a  legal,  as  contradistinguished  from  an 
equitable,  right.  There  can  be  no  conversion  of  prop- 
erty, the  title  to  which  consists  only  in  the  right  at 
some  future  time  to  acquire  it  by  purchase. — Wilson 
V.  Wilson,  37  Md.  1;  Wheeler  v.  Train,  3  Pick.  254; 
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Clark  V.  Draper ,  19  N.  H.  419;  Winship  v.  Neale,  10 
Gray  382;  Forth  v.  Pursley,  82  111.  152;  Greenleaf 
on  Evidence,  §637. 

A  conversion  consists  of  some  act  of  dominion 
exerted  over  one's  property,  in  denial  of  his  right, 
or  inconsistent  with  it. — Cooley  on  Torts,  448 ;  Smelt- 
ing d  Refining  Co.  v.  Tabor,  13  Colo.  41. 

At  the  time  of  the  alleged  conversion  by  the  de- 
fendant, the  plaintiff  had  no  right,  or  shadow  of 
right,  legal  or  equitable,  to  any  specific  shares  of 
stock  in  the  treasury  of  The  Portland  Mining  Com- 
pany. The  most  that  can  be  claimed  in  his  behalf 
is  that  he  was  entitled  to  go  to  the  company's  ofiSce, 
subscribe  for  a  certain  number  of  shares,  pay  into 
the  treasury  twelve  and  one-half  cents  per  share  for 
the  number  taken,  and  receive  a  transfer  of  the  legal 
title.  But  he  had  no  right  to  demand  any  particular 
shares;  and  until  he  should  offer  to  subscribe  and 
pay,  he  was  as  destitute  of  interest  in  the  stock  as 
a  stranger  to  the  company.  He  had  no  better  claim 
upon  the  shares  the  defendant  received,  than  upon 
the  shares  any  other  person  received,  if  stock  was 
sold  to  any  other  person.  In  his  complaint  he  de- 
scribed his  interest  as  an  undivided  interest  in  the 
entire  704,000  shares  which  the  stockholders  turned 
into  the  treasury;  and  it  is  not  in  virtue  of  posses- 
sion or  right  of  possession  in  himself,  but  in  virtue 
of  the  result  he  has  reached  in  working  out  an  arith- 
metical problem,  that  he  claims  to  be  entitled  to  28,- 
641  shares  of  the  stock  issued  to  the  defendant. 

The  following  are  the  cases  to  which  we  are  re- 
ferred for  the  plaintiff,  and  on  the  authority  of  which 
it  is  claimed  that  a  conversion  of  the  plaintiff's  stock 
by  the  defendant  appears  from  the  facts  stated  in 
the  complaint. — Payne  v.  Elliot,  54  Calif.  339;  Budd 
V.  Multomah  Co.,  12  Ore.  271;  Kuhn  v.  McAllister, 
96  U.  S.  87. 
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We  suppose  those  cases  come  as  near  supporting 
the  plaintiff's  contention  as  any  that  can  be  found; 
but  they  afford  it  no  support  whatever.  In  each 
case,  ownership,  or  actual  possession,  of  specific  stock 
in  the  plaintiff,  and  a  wrongful  conversion  by  the 
defendant  of  that  identical  stock,  was  averred.  The 
finding  in  Payne  v.  Elliot  was  liiat  the  plaintiff  de- 
livered the  stock  to  the  defendants  to  hold  as  security 
for  $409  which  he  owed  them.  In  Kuhn  v.  McAllis- 
ter,  the  allegations  were  that  the  plaintiff  was  the 
owner  of  250  shares  of  the  paid  up  capital  stock  of 
the  North  Star  Silver  Mining  Company,  represented 
by  five  certificates  for  fifty  shares  each,  and  that  the 
defendant  without  his  consent  and  wrongfully,  took 
those  shares  and  converted  them  to  his  own  use.  In 
Budd  V.  Multomah  Co.,  the  allegations  were  to  the 
same  effect. 

But  giving  the  plaintiff  the  benefit  of  his  con- 
tention that  the  defendant  would,  by  causing  treas- 
ury stock  to  be  issued  to  himself  in  excess  of  his 
rightful  share,  be  guilty  of  a  wrongful  conversion, 
we  find  nothing  in  the  complaint  to  indicate  that  he 
did  actually  take  more  than  his  rightful  share.  It 
is  true  the  complaint  says  that  the  plaintiff  caused 
to  be  issued  to  himself  shares  largely  in  excess  of 
the  number  to  which  he  was  entitled  according  to  his 
holdings  as  a  stockholder  in  the  company.  But  be- 
cause he  received  more  than  the  amount  to  which  his 
holding  of  stock  would  entitle  him,  it  by  no  means  fol- 
lows that  he  received  more  than  the  amount  to  which, 
as  a  matter  of  fact,  he  had  a  right.  He  may  have  pur- 
chased the  share  of  some  other  stockholder  in  the 
treasury  stock,  and  caused  that  to  be  included  in  the 
certificate  or  certificates  issued  to  him;  and  outside 
of  his  purchase,  he  may  have  received  only  what  his 
previous  holding  would  authorize.  Where  a  hypoth- 
esis exonerating  the  defendant  from  liability  is  con- 
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sistent  with  all  the  allegations  of  the  complaint,  the 
pleading  is  bad. — Hallack  v.  Bank,  14  Colo.  App.  79. 

If,  however,  the  plaintiff  had  the  right  to  pur- 
chase the  stock,  and  the  directors  or  governing  body, 
no  matter  for  what  reason,  refused  to  receive  his 
subscription  and  his  money,  an  action  would  lie  in 
his  favor  against  some  person — presumably  the  cor- 
poration.— See  Dousman  v.  Mining  <&  Smelting  Co., 
40  Wis.  418 ;  Sedgwick,  J.,  in  Gray  v.  Bank,  3  Mass. 
363. 

But  it  does  not  appear  from  the  complaint  that 
the  plaintiff  ever  offered  to  subscribe,  or  that  any 
obstacle  in  the  way  of  his  purchase  was  ever  inter- 
posed by  any  one.  The  complaint  says  that  on  the 
17th  day  of  April,  1894,  and  ever  afterwards,  he  was 
ready,  able  and  desirous  to  subscribe  and  pay  for 
the  28,641  shares,  but  that  because  the  defendant 
wrongfully  bad  those  shares  issued  to  himself,  plain- 
tiff was  unable  to  obtain  them,  or  any  other  stock  in 
their  place.  The  defendant  took  208,000  shares.  The 
total  number  ordered  sold  was  704,000  shares.  After 
the  defendant  made  his  purchase,  496,000  shares  re- 
mained. It  does  not  appear  that  this  remainder  was 
ever  sold.  But  the  plaintiff  says  that  the  act  of  the 
defendant  in  taking  208,000  shares,  rendered  him 
unable  to  obtain  any  of  the  balance.  Without  ex- 
planation, as  a  statement  of  cause  and  effect,  that 
allegation  is  an  absurdity.  As  the  plaintiff  has  given 
us  the  facts  in  his  complaint,  he  had  ample  oppor- 
tunity to  offer  to  subscribe  for  the  stock.  But  he 
could  not  be  compelled  to  subscribe.  The  officers 
of  the  corporation  could  not  know  whether  he 
proposed  to  exercise  his  right  or  not,  unless  he  indi- 
cated his  purpose  so  to  do.  If  he  had  the  right,  it 
was  his  duty  to  assert  it  within  a  reasonable  time, 
otherwise  it  became  forfeited. — 1  Cook  on  Stock- 
holders, §  286 ;  1  Morawetz  on  Private  Corporations, 
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§455;  Sedgwick,  J.,  in  Gray  v.  Bank,  3  Mass.  388, 
389. 

That  the  plaintiff  voluntarily  abandoned  his 
rights  in  the  stock,  and  has,  therefore,  in  relation  to 
it,  no  ground  of  complaint  against  any  person,  is 
entirely  consistent  with  all  the  allegations  of  the  com- 
plaint 

2.  We  come  now  to  an  examination  of  the  un- 
derlying theory  of  the  case.  Had  the  original  stock- 
holders of  the  corporation  any  right,  in  law,  to  a 
preference  over  strangers  in  the  purchase  of  the 
704,000  shares  they  had  transferred  to  the  company, 
or  had  one  stockholder  any  preference  over  another 
in  the  purchase?  Such  preference  does  exist  in  re- 
lation to  original  stock  which  remains  untaken,  and 
therefore  unissued,  at  the  time  of  the  incorporation; 
and  in  case  of  an  increase  of  the  capital  stock,  each 
of  the  first  stockholders  has  the  right  to  subscribe 
for  and  purchase  his  pro  rata  share  of  the  new  stock. 
One  reason  on  which  the  rule  in  either  case  rests,  is 
that  the  stockholder  has  the  right  to  preserve  the 
proportionate  interest  in  the  corporation  first  ac- 
quired by  him.  To  dispose  of  the  unissued  or  added 
stock  to  strangers,  or  to  other  stockholders,  without 
affording  him  an  opportunity  to  take  his  pro  rata 
share,  would  be,  without  his  consent,  to  impair  his 
interest  and  influence  in  the  corporation,  and  dimin- 
ish the  relative  value  of  his  holdings;  and  this  the 
directors,  who  are  trustees  for  the  stockholders,  may 
not  lawfully  do. — Agricultural  Society  v.  Eichholtz, 
45  Kan.  164;  Jones  v.  Morrison,  31  Minn.  140,  153; 
Eidman  v.  Bowman,  58  HI.  444,  447 ;  Reese  v.  Bank, 
31  Pa.  St.  78;  Sewell,  J.,  in  Gray  v.  Bank,  supra; 
Atkins  V.  Albree,  94  Mass.  359;  Angell  &  Ames  on 
Corporations,  §  554. 

But  because,  to  prevent  impairment  of  their  in- 
terests, corporators  have  a  preference  in  the  pur- 
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chase  of  unissued  or  new  stock,  it  does  not  follow  that 
they  have  any  right  over  strangers  in  the  purchase 
of  stock  which  has  been  paid  for  and  issued,  but 
transferred  back  to  the  corporation  as  part  of  its 
general  assets.  Their  right  in  the  one  ease  is  founded 
on  reasons  which  have  no  existence  in  the  other.  The 
issued  stock  of  a  corporation  represents  its  paid  up 
capital.  The  holder  owns  it  and  disposes  of  it  as  he 
sees  fit,  and  if  it  finds  its  way  back  into  the  treasury 
of  the  corporation,  it  becomes  assets  in  the  same  sense 
that  the  corporation 's  other  property  is  assets.  It  is 
still  part  of  the  paid  up  capital ;  and  its  sale  no  more 
affects  the  value  of  the  other  stock,  or  the  standing 
of  the  stockholders  in  the  corporation,  than  the  sale 
of  the  corporation's  tools  or  machinery.  The  rela- 
tive value  of  all  the  stock  is  the  same  whether  the 
particular  stock  of  which  we  are  speaking  remains  in 
the  hands  of  the  original  holders,  or  has  been  ac- 
quired from  them  by  the  corporation,  and  placed  in 
its  treasury.  In  the  case  at  bar,  the  entire  author- 
ized capital  stock  of  the  company  had  been  issued  and 
paid  for  in  full.  The  holders  transferred  a  certain 
portion  of  it  to  the  company,  for  what  purpose  is  not 
explicitly  stated,  but  upon  a  fair  presumption  from 
all  the  averments  in  the  complaint,  to  be  sold,  and 
the  proceeds  used  in  the  development  of  the  com- 
pany's property  to  the  enhancement  of  the  value  of 
the  remaining  shares.  The  complaint  says  that  it 
was  to  be  held  for  the  company's  use  and  benefit, 
and  as  part  of  its  general  assets.  If  that  language 
means  anything,  it  means  that  the  stock  was  to  be 
used  like  the  company's  other  assets,  in  furtherance 
of  the  objects  of  the  corporation.  And  further  on 
the  complaint  states  that  it  was  ordered  to  be  sold 
for  the  general  purposes  of  the  company.  It  was 
paid  up  stock  when  it  was  in  the  hands  of  the  holders, 
and  by  its  transfer  to  the  company  its  character  was 
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not  changed.  The  complaint  says  ''that  said  stock 
was  not,  and  was  not  reported  by  the  oSioevs  of  said 
company  as  issued  or  outstanding,  but  as  substan- 
tially unissued  stock  not  constituting  part  of  the  out- 
standing capital  stock  of  the  company,  and  the  issue 
of  said  stock,  at  any  time,  making  it  participate  in 
the  assets,  dividends  and  control  of  the  said  com- 
pany, would  decrease  the  pro  rata  participation  of 
the  other  stockholders  in  said  company  in  the  same 
ratio  as  the  number  of  said  unissued  shares  bore 
to  the  total  capitalization  of  said  company."  One 
portion  of  the  above  we  do  not  understand  very  well, 
and  the  other  portion  we  do  not  understand  at  all. 
How  a  report  by  the  officers  of  the  company,  what- 
ever it  might  be,  could  make  issued  stock  unissued 
stock,  or  could  reverse  the  effect  of  facts,  is  what  we 
fail  totally  to  understand;  the  complaint  furnishes 
no  solution  of  the  difficulty,  and  in  the  absence  of  ex- 
planation, we  must  remain  of  the  opinion  that  the 
character  of  the  stock  was  unaffected  by  the  report. 
If  by  the  succeeding  language  is  meant  that  the  re- 
issue of  the  transferred  stock  would  have  the  same 
effect  upon  the  value  of  individual  holdings  that 
would  follow  an  issue  of  new  stock,  or  of  original, 
but  hitherto  untaken  stock,  then  the  pleader  has  given 
us  the  statement  of  a  false  proposition.  It  is  true 
that  by  parting  with  a  portion  of  his  stock,  the  in- 
fluence of  the  holder  at  corporate  elections  would  be 
diminished,  and  in  case  of  dividends,  he  would  re- 
ceive less  money;  but  the  relative  value  of  each  in- 
dividual share  would  remain  the  same.  The  amount 
of  issued  stock  would  not  be  changed;  and  the  pro- 
portion between  each  issued  share  and  the  total  num- 
ber of  issued  shares,  would  be  preserved.  This  would 
not  be  the  case  if  dormant  stock  were  released,  or  ex- 
isting values  lowered  by  a  dilution  of  new  stock.  The 
evident  purpose  of  the  transfer  to  the  company  was 
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to  enable  it  to  raise  money  for  the  purposes  of  the  en- 
terprise in  which  it  was  engaged.  If  the  stock- 
holders had  sold  their  stock  on  the  outside  for  twelve 
and  one-half  cents  per  share,  and  paid  the  money 
into  the  company's  treasury,  the  desired  result 
would  have  been  accomplished  as  effectually  as  by 
the  method  which  was  employed.  It  is  altogether 
in^material  whether  the  stockholders  sold  the  stock 
themselves,  or  turned  it  over  to  the  company  to  be 
sold.  In  either  case  they  parted  with  all  their  in- 
terest in  the  stock,  and  put  its  further  disposition 
entirely  beyond  their  control.  So  far  as  our  research 
has  extended,  the  authorities  are  unanimous  that 
where  stock,  once  issued,  returns  to  the  possession 
of  the  corporation,  upon  its  reissue  and  sale  the  right 
of  purchase  of  stockholders  and  strangers  is  the 
same. — Hartridge  v.  Rockicell,  R.  M.  Charlton,  260; 
State  V.  Smith,  48  Vt.  266 ;  1  Morawetz  on  Corpora- 
tions, §  455 ;  2  Thompson  on  Corporations,  §  2100. 

In  Kimmell  v.  Greeting,  2  Grant's  Cases,  125, 
there  was  a  fraudulent  combination  and  conspiracy 
among  the  defendants,  who  were  the  managers  of 
the  Sunset  and  Bedford  Turnpike  Co.,  to  divide 
among  themselves  stock,  the  purchase  of  which  for 
the  benefit  of  the  corporators,  they  had  directed  by 
resolution.  This  case,  although  relied  on  by  the 
plaintiff,  is  not  in  point.  No  conspiracy  or  fraudu- 
lent practice  is  charged  in  this  complaint. 

The  demurrer  was  proi)erly  sustained,  and  the 
judgment  will  be  affirmed.  Affirmed. 


[No.  2100.] 

Paterson  v.  Nurnberg  et  al. 

1.    Contracts — Water  Rights — Diversion  of  Water. 

Plaintiff  contracted  with  defendant  to  enlarge'  defendant's 
ditch  and  to  run  water  from  his  own  into  defendant's  ditch, 
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defendant  to  own  two-thirds  and  plaintiff  one-third  of  the  ditch, 
and  water  flowing  therein;  provided  if  either  party  should  fail 
to  furnish  water  in  proportion  to  his  interest  he  should  be 
allowed  only  an  amount  proportioned  to  the  volume  supplied  by 
him.  Held,  that  the  right  of  either  party  to  water  in  proportion 
to  the  amount  turned  into  the  ditch  contemplated  the  capacity 
of  the  ditch  to  carry  all  the  water  furnished  by  both,  and  that 
plaintiff  could  not  by  filling  the  ditch  beyond  his  interest  so  that 
it  would  not  carry  the  water  defendant  was  entitled  to  run 
therein  deprive  defendant  of  his  two-thirds  Interest  in  the  water 
flowing  in  the  ditch. 

2.  Water  RIohtt— Division  of  Water— Contracts. 

Where  two  parties  by  contract  use  a  ditch  in  common,  the 
water  to  be  divided  in  proportion  to  the  amount  furnished  to 
the  ditch  by  each,  the  amount  of  water  either  party  is  entitled 
to  withdraw  from  the  ditch  should  be  determined  by  the  amount 
that  runs  through  the  ditch,  and  not  by  the  amount  turned  in, 
where  the  capacity  of  the  ditch  at  its  upper  end  is  greater  than 
that  at  the  lower. 

3.  Costs — Injunction. 

Where  plaintiff  sought  an  injunction  against  defendant  and 
defendant,  by  cross-complaint,  sought  an  injunction  against 
plaintiff,  and  both  parties  failed  to  make  a  case,  each  party 
should  pay  the  costs  incurred  by  his  suit. 

Appeal  from  the  District  Court  of  Garfield  County. 

Mr.  J.  W.  DoLLisoN,  for  appellant. 

Mr.  Edward  T.  Taylor,  for  appellees. 

Thomson,  J. 

John  Paterson  brought  this  action  against  John 
Nnmberg  and  Eugene  Nurnberg  to  recover  damages 
against  them  for  the  alleged  violation  by  them  of  a 
certain  contract  between  the  plaintiff  and  the  defend- 
ant John  Nurnberg,  and  for  an  injunction  restraining 
them  from  further  violation  of  the  contract.  The  con- 
tract, a  copy  of  which  appears  in  the  complaint,  was 
in  writing,  and  was  dated  on  the  1st  day  of  June. 
1896,  and  acknowledged  on  the  27th  day  of  November, 
1896.    It  provided  that  the  plaintiff  might  turn  the 
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water  from  his  own  ditch,  called  the  ^'Paterson 
Ditch,"  into  a  ditch  belonging  to  Nnmberg,  called  the 
^^Numberg  Lateral/'  the  enlargement  of  which,  as 
part  of  the  Paterson  ditch,  he  had  already  substan- 
tially completed ;  that  he  should  put  in  and  maintain 
two  measuring  flmnes,  one  to  be  located  in  his  own 
ditch  inmiediately  above  where  it  entered  the  Num- 
berg  lateral,  and  the  other  in  the  Numberg  lateral 
below  where  Numberg  tapped  the  lateral  at  the 
lowest  point  on  the  ditch ;  and  that  Numberg  should 
own  a  two-thirds,  and  the  plaintiff  a  one-third  inter- 
est in  the  ditch,  and  the  water  flowing  therein ;  pro- 
vided, that  if  either  party  should  fail  to  furnish  water 
in  proportion  to  his  interest,  he  should  be  allowed 
only  an  amount  proportioned  to  the  volume  supplied 
by  him.  The  water  was  to  be  used  for  irrigating  and 
domestic  purposes. 

In  the  view  we  take  of  the  case,  further  statement 
of  the  contract  is  unnecessary.  The  complaint  alleged 
that  the  defendants  had  obstructed  the  flow  of  water 
in  the  ditch,  thus  injuring  the  ditch ;  that  the  plaintiff 
had  turned  into  the  ditch  1.61  cubic  feet  of  water  per 
second,  which  was  more  than  one-third  of  all  the 
water  flowing  in  the  ditch;  but  that  the  defendants 
had  taken  and  appropriated  all  the  water  turned  into 
the  ditch  by  them,  and  about  one-half  of  that  turned 
into  the  ditch  by  the  plaintiff,  so  that  he  was  able 
to  obtain  only  .7595  cubic  feet  per  second. 

The  defendants  answered  denying  the  allegations 
of  the  complaint,  except  as  to  the  execution  of  the  con- 
tract ;  and  by  way  of  cross-complaint  averred  that  the 
plaintiff  had  never  placed  in  the  Numberg  lateral, 
nor  in  his  own  ditch,  the  measuring  flumes  provided 
for  in  the  contract ;  that  he  had  not  enlarged  the  lat- 
eral as  contemplated  in  the  agreement;  that  he  had 
never  furnished  one-third  of  the  water  as  required  by 
the  agreement;  that  he  had  furnished  no  constant 
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flow,  but  turned  water  in  irregularly,  sometimes  over- 
flowing the  defendant's  ditch  and  sometimes  supply- 
ing no  water  at  all;  but  that  whether  he  furnished 
water  or  not,  he  constantly  took  water  from  the  ditch 
to  which  he  had  no  right,  and  deprived  the  defendants 
of  water  to  which,  under  the  contract,  they  were  enti- 
tled. An  injunction  was  prayed  restraining  him  from 
taking  more  than  a  just  proportion  of  the  water,  or 
from  taking  any  water  at  all,  until  he  had  complied 
with  the  contract. 

The  court,  after  finding  that  the  defendants  had 
fully  complied  with  all  the  provisions  of  the  contract, 
decreed  that  they  be  perpetually  enjoined  and  re- 
strained from  interfering  in  any  manner  with  the 
plaintiff,  his  agents,  heirs  and  assigns  in  the  free  and 
peaceable  use  of  an  undivided  one-third  interest  in  the 
Numberg  lateral  ditch,  and  in  the  water  flowing  in 
the  ditch,  whenever  the  plaintiff  should  be  turning 
into  the  ditch  one-third  of  the  water  it  would  convey ; 
and  after  finding  that  the  plaintiff  had  not  complied 
with  the  contract,  in  that  he  had  not  completed  the 
enlargement  of  the  Numberg  lateral  ditch,  or  put  in 
or  maintained  measuring  boxes  at  the  places  named 
in  the  contract;  and  after  further  finding  that  the 
plaintiff  was  obtaining  through  that  ditch  one-third 
of  the  amount  of  water  that  it  would  carry  across  the 
Numberg  premises,  and  was  not  entitled  to  any  more 
water  than  he  was  receiving,  proceeded  to  decree  an 
injunction  against  him,  perpetually  restraining  him 
from  interfering  with  the  defendants  in  their  free  and 
peaceable  use  and  enjoyment  of  an  undivided  two- 
thirds  interest  in  the  Numberg  lateral  ditch,  and  in 
the  water  flowing  in  the  ditch,  whenever  the  defend- 
ants should  be  tuming  into  the  ditch  two-thirds  of  the 
water  it  would  carry.  The  costs  were  adjudged 
against  the  plaintiff. 

The  decree  is  a  curiosity.  It  makes  a  finding  of  a 
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complete  compliance  by  the  defendants  with  the  con- 
tract^  and  of  the  obtaining  by  the  plaintiff  of  all  the 
water  from  the  ditch  that  he  was  entitled  to,  thus  neg- 
ativing all  supposition  of  interference  by  the  defend- 
ants with  the  plaintiff 's  rights,  the  basis  of  an  injunc- 
tion against  the  defendants  forever  restraining  them 
from  interfering  with  the  plaintiff's  estate  in  the 
ditch  and  water.  It  also  makes  a  finding  that  the 
plaintiff  had  not  completed  the  enlargement  of  the 
ditch,  or  put  in  measuring  flumes  the  basis  of  an  order 
forever  enjoining  him  from  interfering  with  the  de- 
fendants in  the  use  of  the  water  to  which  they  were 
entitled.  The  defendants  were  enjoined  from  doing 
something  they  were  not  doing,  or,  for  aught  the  court 
found,  proposing  to  do ;  and  the  plaintiff  was  enjoined 
from  doing  something  he  was  not  doing,  or,  for  aught 
the  court  found,  proposing  to  do.  Even  if  he  was 
bound  to  complete  the  enlargement  of  the  ditch,  his 
failure  to  do  so  did  not  constitute  an  interference  with 
the  defendants  in  the  use  of  their  share  of  the  water. 
But  both  parties  to  the  contract  agreed  that  he  had 
already  substantially  completed  its  enlargement,  and 
there  was  no  agreement  by  him  to  enlarge  it  further. 
And  how  his  failure  to  put  in  measuring  flumes  could 
prevent  the  defendants  from  obtaining  the  water  to 
which  they  were  entitled  does  not  appear  in  the  de- 
cree, evidence  or  briefs. 

The  testimony  was  conflicting ;  but  there  was  evi- 
dence to  sustain  the  court's  findings  of  fact;  indeed, 
we  are  not  sure  that  it  did  not  preponderate  in  their 
favor.  Theodore  Rosenberg,  a  hydraulic  engineer, 
was  a  witness  for  the  plaintiff.  He  testified  that  he 
measured  the  ditch  on  May  26, 1898.  He  testified  that 
the  actual  capacity  of  the  ditch,  in  its  condition  at  that 
time,  was  2.54  cubic  feet  per  second,  diminishing  to 
1.91  feet  in  the  lower  part  of  the  ditch.  We  do  not  get 
the  full  benefit  of  his  testimony,  because  he  was  ap- 
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parently  testifying  from  a  map,  and,  freqnently,  in 
describing  the  situation,  used  the  expression,  ^^from 
there  to  there/'  The  map  is  not  before  us,  and  while 
the  judge  who  heard  him  understood  him,  his  mean- 
ing is  not  clear  to  us.  But  the  plaintiff,  in  his  com- 
plaint, admits  receiving  .7595  cubic  feet  of  water  per 
second,  and  in  view  of  the  testimony  of  Bosenberg, 
which  we  do  understand,  we  are  unable  to  say  that  the 
quantity  represented  by  those  figures  was  not  one- 
tiiird  of  the  average  capacity  of  the  ditch.  The  court, 
however,  was  able  to  make  an  accurate  deduction 
from  his  whole  testimony,  a  part  of  which  only  is  in- 
telligible to  us,  and  the  legal  presumption  is  that  its 
finding  that  the  plaintiff  received  one-third  of  the 
capacity  of  the  ditch  is  correct.  We  do  not  regard  the 
allegation  that  the  plaintiff  received  only  about  one- 
half  of  the  water  he  turned  into  the  ditch — the  de- 
fendants taking  the  remainder — even  if  it  had  been 
supported  by  proof,  as  entitled  to  consideration,  in 
view  of  the  facts.  It  is  true  that  the  contract  pro- 
vided that  if  either  party  should  fail  to  supply  his 
share  of  the  water,  he  should  take  out  only  in  pro- 
portion to  what  he  turned  in;  but  that  provision 
contemplated  the  ability  of  the  ditch  to  carry  all  the 
water  which  both  parties  might  furnish.  The  capac- 
ity of  the  ditch  at  its  upper  end  was  only  2.54  feet. 
If  the  plaintiff  furnished  1.61  feet,  the  defendants 
were  necessarily  unable  to  supply  their  share,  be- 
cause the  ditch  would  not  carry  it.  The  plaintiff 
could  not,  by  flooding  the  ditch  with  water  turned 
into  it  by  himself,  thereby  preventing  the  defendants 
from  exercising  their  right  to  supply  two-thirds  of 
its  capacity,  deprive  them  of  their  title  to  two-thirds 
of  the  water.  If  he  could,  he  might  fill  the  channel 
up  and  claim  all  the  water,  and  the  defendants,  no 
matter  what  their  ability  and  effort  to  provide  their 
share,  be  crowded  out  of  their  own  ditch. 
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There  was  evidence  that  the  plaintiff  did  not 
maintain  the  measuring  flumes  required  by  the  con- 
tract; there  was  evidence  warranting  the  conclusion 
that  there  was  no  obstruction  in  the  ditch  for  which 
either  plaintiff  or  defendants  were  responsible ;  there 
was  no  proof  that  the  plaintiff  ever  prevented  the  de- 
fendants from  obtaining  their  just  proportion  of  the 
water ;  and  it  was  testified  that  the  defendants  never 
interfered  with  the  plaintiff  in  obtaining  the  quantity 
of  water  to  which  he  was  entitled.  We  do  not  criticise 
the  court's  findings  of  fact.  They  were  all  warranted 
by  the  evidence ;  but  they  fall  very  far  short  of  sup- 
porting the  injunctions  which  were  decreed  against 
the  parties. 

As  the  plaintiff  failed  to  make  a  case  against  the 
defendants,  and  the  defendants  failed  to  make  a  case 
against  him,  he  should  pay  all  the  costs  incurred  in 
his  suit  against  them,  and  they  should  pay  all  the 
costs  in  their  suit  against  him. 

The  judgment  will  be  reversed  and  remanded 
with  instruction  to  the  district  court  to  enter  a  judg- 
ment dissolving  both  injunctions  and  dividing  the 
costs  between  the  parties  as  indicated  in  this  opinion. 
The  judgment  in  this  court  will  be  without  costs. 

Reversed. 

[No.  2107.] 

■  • 

The  Westebn  Union  Telegraph  Company  v.  The 

Bi-Metallic  Bank. 

1.  Banks  and  Banking— Depositors — Contracts. 

The  contract  between  a  bank  and  a  depositor  is  that  it  will 
pay  out  his  money  only  upon  and  in  accordance  with  his  ex- 
press direction. 

2.  Bank  Checks — Indorsement — Identity — Liability  of  Bank. 

A  check  drawn  in  favor  of  a  particular  payee  or  order*  is 
payable  only  to  the  actual  payee  or  upon  his  genuine  endorse- 
ment, and  if  the  bank  mistake  the  identity  of  the  payee  or  pay 
upon  a  fofged  endorsement,  it  is  not  a  payment  in  pursuance 
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of  its  authority,  and  it  will  be  responsible;  but  a  bank  may  be 
relieved  from  liability  for  payment  to  the  wrong  person,  or 
under  an  endorsement  not  genuine,  when  the  circumstances  of 
the  case  amount  to  a  direction  from  the  depositor  to  the  banker 
to  pay  without  reference  to  identification,  or  to  the  genuine- 
ness of  the  endorsement 

3.  Same. 

The  local  agent  of  a  company  was  directed  by  the  com- 
pany to  pay  to  W.  H.  Daily  a  certain  sum.  W.  H.  Daly,  a 
different  person,  called  and  claimed  to  be  the  person  to  whom 
the  money  was  directed  to  be  paid.  The  agent  was  not  satis- 
fied with  the  identity,  but  gave  him  a  check  payable  to  W.  H. 
Daily  and  took  a  receipt  therefor.  The  check  was  endorsed 
by  W.  H.  Daly,  and  cashed  at  a  different  bank  than  the  one  on 
which  it  was  drawn.  The  drawee  bank  paid  the  check  upon 
the  endorsement,  without  any  knowledge  of  the  circumstances 
under  which  it  was  delivered.  In  an  action  by  the  drawer 
against  the  drawee  bank,  defendant  cannot  escape  liability  on 
the  ground  that  the  drawer,  by  delivering  the  check  to  Daly, 
identified  him  as  the  person  to  whom,  or  upon  whose  endorse- 
ment, payment  might  properly  be  made. 

4.  Same — Idem  Sonans. 

Where  a  bank  paid  a  check  to  a  person  not  entitled  to  It, 
and  the  payment  was  made  solely  upon  a  written  endorsement, 
in  an  action  by  the  depositor  against  the  bank,  the  question  of 
idem  sonans  cannot  arise. 

5.  Same— Notice. 

Where  a  check  payable  to  W.  H.  Dally  was  endorsed  by 
W.  H.  Daly,  that  fact  was  sufficient  to  have  put  the  bank  upon 
its  guard  and  caused  it  to  have  made  Inquiry. 
o.    Same* 

Where  a  bank  had  no  knowledge  of  the  error  of  a  depositor 
in  delivering  a  check  to  the  wrong  person,  and  the  check  was 
paid  upon  a  written  endorsement  of  a  name  different  from 
that  of  the  payee,  in  an  action  by  the  depositor  to  recover  the 
amount  of  the  check,  the  bank  cannot  Invoke  the  doctrine,  that 
where  two  persons  are  equally  innocent  and  one  is  bound  to 
know  and  act  upon  his  knowledge  and  the  other  has  no  means 
of  knowledge,  the  latter  will  not  be  compelled  to  bear  a  loss 
to  exonerate  the  former. 
7.    Same— Possession. 

The  mere  possession  of  a  check  will  not  Justify  a  bank  in 
making  payment  to  the  person  in  possession  without  identifica- 
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tlon,  or  without  jevidence  of  the  genulnenesB  of  the  endorse- 
ment where  the  endorsement  is  in  question. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  I.  N.  Stevens  and  Mr.  F.  W.  Lienau,  for  ap- 
pellant. 

Mr.  J.  Stanley  Jones  and  Mr.  Chables  C.  But- 
UER,  for  appellee. 

Wilson,  P.  J. 

This  suit  grows  ont  of  the  alleged  payment  of  a 
check  df awn  by  the  plaintiff  telegraph  company  upon 
the  defendant  bank  to  a  person  other  than  the  payee, 
and  without  his  endorsement.  The  main  facts  were 
contained  in  an  agreed  statement,  that  portion  which 
is  deemed  material  to  the  determination  of  this  appeal 
being  as  follows : 

*'  1.  That  on  or  about  the  12th  day  of  December, 
1895,  the  agent  and  manager  of  plaintiff's  oflSce  at  the 
town  of  Cripple  Creek  was  telegraphically  instructed 
by  the  plaintiff  to  pay  to  one  William  H.  Daily,  at 
Cripple  Creek,  the  sum  of  one  hundred  and  seventy- 
two  dollars  ($172.00). 

**2.  That  a  person  presented  himself  at  the  of- 
fice of  said  plaintiff,  at  Cripple  Creek,  representing 
himself  to  be  said  William  H.  Daily,  and  was  so  iden- 
tified by  one  S.  J.  Polin. 

**3.  That  the  agent  of  the  plaintiff  thereupon 
drew  a  check  on  defendant's  bank  for  one  hundred 
and  seventy-two  dollars  ($172.00),  to  the  order  of 
William  H.  Daily,  and  handed  it  to  the  person  so  rep- 
resenting himself  as  such  William  H.  Daily. 

**4.  That  said  person  was  not  the  William  H. 
Daily  for  whom  the  money  was  intended  by  said  tele- 
graphic message. 

*'5.  That  said  check,  bearing  endorsements  as 
follows:     Wm.  H.  Daley,  S.  J.  Polin,  Blum,  and 
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stamped  'paid'  by  The  First  National  Bank  of  Crip- 
ple Creek,  was  paid  by  the  Bi-Metallic  Bank,  the  de- 
fendant herein,  December  14, 1895. 

'^6.  That  none  of  the  endorsements  on  said 
check  were  made  in  the  presence  of  or  with  the  knowl- 
edge of  the  plaintiff's  said  agent. 

**7.  That  the  name  of  the  person  who  so  re- 
ceived said  check  from  plaintiff 's  said  agent  is  Will- 
iam H.  Daley. ' ' 

In  addition  to  this,  one  witness,  the  agent  or  man- 
ager of  plaintiff  who  drew  the  check,  testified.  His 
evidence  was  to  the  effect,  in  substance,  that  upon  tel- 
egraphic instructions  to  pay  a  certain  amount  of 
money  to  W.  H.  Daily,  he  sent  out  a  notice  to  that  per- 
son. Afterwards,  in  answer  to  the  message,  a  man 
presented  himself  and  stated  that  he  was  the  person 
to  receive  the  money.  He  brought  with  him  another 
man  for  identification,  but  the  agent,  not  being  satis- 
fied with  the  identification,  and  knowing  the  person 
brought  in  for  that  purpose,  as  he  stated  it,  to  be  **no 
good, ' '  he  drew  up  a  check  for  the  amount  to  be  paid, 
naming  as  payee  the  person  named  in  the  telegraphic 
transfer,  spelling  the  name  as  there  spelled,  D-a-i-1-y, 
and  gave  it  to  the  man  who  represented  himself  to  be 
Daily ;  that  he  did  this  for  the  purpose  of  having  the 
bank  identify  the  payee,  he  not  being  satisfied  him- 
self. It  also  appears  from  his  testimony  that  upon 
delivering  the  check,  he  took  from  the  person  repre- 
senting himself  to  be  the  individual  for  whom  the 
money  was  intended,  a  receipt  for  the  money,  which 
receipt  was  signed  Wm.  H.  Daley.  The  check  seems 
first  to  have  been  cashed  by  another  bank.  In  due 
course  of  business  it  reached  the  defendant  bank,  the 
drawee,  bearing  upon  its  back  the  endorsements  of 
Wm.  H.  Daley,  S.  J.  Polin,  Blum,  and  the  *^paid'' 
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stamp  of  the  First  National  Bapk  of  Cripple  Creek, 
and  was  by  it  paid  and  charged  to  the  account  of  the 
plaintiff. 

The  contract  between  the  bank  and  the  depositor 
is  that  it  will  pay  out  his  money  only  npon  and  in  ac- 
cordance with  his  express  direction.  A  check  drawn 
in  favor  of  a  particular  payee  or  order  is  payable  only 
to  the  actual  payee  or  upon  his  genuine  endorsement, 
and  if  the  bank  mistake  the  identity  of  the  payee,  or 
pay  upon  a  forged  endorsement,  it  is  not  a  payment 
in  pursuance  of  its  authority,  and  it  will  be  responsi- 
ble. It  is  also  true,  however,  that  the  bank  may  be  re- 
lieved from  liability  for  payment  to  the  wrong  person, 
or  under  an  endorsement  not  genuine,  when  the  cir- 
cumstances of  the  case  amount  to  a  direction  from  the 
depositor  to  the  banker  to  pay  without  reference  to 
identification,  or  to  the  genuineness  of  the  endorse- 
ment. These  rules  are  well  settled,  and  are  sup- 
ported by  a  long  line  of  decisions  of  the  highest  au- 
thority. We  cite  a  few:  Dodge  v.  Bank,  20  Ohio  St 
246 ;  Dodge  v.  Bank,  30  Ohio  St  1 ;  Pickle  v.  Muse,  88 
Tenn.  382 ;  Jackson  v.  Bank,  92  Tenn.  155 ;  Crippen^ 
Lawrence  <&  Co.  v.  Bank,  51  Mo.  App.  510 ;  Hatton  v. 
Holmes,  97  Calif.  208;  Welsh  v.  Bank,  73  N.  Y.  426; 
Bank  v.  Bank,  119  N.  Y.  200 ;  Bank  v.  Bank,  91  N.  Y. 
80 ;  Bank  v.  Whitmore,  94  U.  S.  343 ;  2  Daniels  on  Ne- 
gotiable Instruments,  §  1618,  et  seq.;  Shipman  et  al.  v. 
Bank,  126  N.  Y.  319. 

It  is  claimed  by  the  appellee,  and  such  was  the 
ground  upon  which  it  is  alleged  the  trial  court  based 
its  judgment  in  its  favor,  that  the  circumstances  of 
this  case  are  such  as  to  bring  it  within  the  exception 
to  the  general  rule,  and  thereby  release  it  from  re- 
sponsibility. It  is  claimed  that  the  plaintiff,  by  de- 
livering the  check  to  Wm.  H.  Daley,  and  by  accepting 
a  receipt  signed  by  him  in  that  name,  identified  him 
as  the  person  to  whom  payment  might  be  properly 


234  Westebn  U.  Tel.  Ck).  v.  Bakk.       [17  C.  A. 

made,  or  tmder  whose  endorsement  the  drawee  would 
be  authorized  to  pay.  In  our  opinion,  the  contention 
of  appellee  is  not  correct,  and  is  not  sustained  by  the 
authorities  which  counsel  cite  because,  first,  it  does 
not  appear  that  the  defendant  at  the  time  of  payment 
had  any  knowledge  of  the  existence  of  these  circum- 
stances upon  which  it  now  relies  to  escape  liability.  It 
was  not  induced  in  the  remotest  degree  to  make  pay- 
ment on  account  of  these  circumstances.  It  did  not 
even  make  payment  to  the  i)erson  who  received  the 
check  originally,  or  who  claimed  to  be  the  payee.  It 
paid  to  another  bank  which  had  in  the  first  instance 
cashed  the  check,  and  in  so  doing  relied  solely  upon 
the  endorsements.  It  is  not  even  shown  that  the  bank 
which  first  cashed  the  check  had  any  knowledge  of  the 
circumstances  attending  its  delivery  by  the  drawer. 
The  authorities  cited  by  counsel  for  appellee  are  all 
of  cases  which  are  clearly  distinguishable  in  this  re- 
spect from  the  one  at  bar.  In  all,  the  bank  had 
knowledge,  or  there  was  communicated  to  it  some  fact 
or  circumstances  relative  to  the  action  of  the  drawer 
from  which  it  might  conclude  that  he  had  waived 
further  identification,  or  any  question  as  to  the  gen- 
uineness of  endorsement.  An  additional  fact  in  this 
case  brings  out  in  stronger  light  the  dereliction  and 
neglect  of  the  bank,  because  in  ignorance  of  all  these 
circumstances  attending  the  delivery  of  the  check,  it 
paid,  as  we  have  said,  simply  upon  the  face  of  the 
endorsement,  and  that  endorsement  did  not  purport 
to  be  that  of  the  payee  named  in  the  check.  It  was 
that  of  a  different  name  entirely.  No  question  of 
idem  sonans  can  arise,  because,  if  for  no  other  reason, 
payment  was  made  upon  the  written  endorsement 
only.  The  name  of  the  endorser  being  different  from 
that  of  the  payee,  was  amply  sufficient  to  have  placed 
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the  defendant  upon  its  gaard,  and  caused  it  to  have 
made  some  inquiry. 

Appellee  invokes  the  doctrine  that  where  two 
persons  are  equally  innocent,  and  one  is  bound  to 
know  and  act  upon  his  knowledge,  and  the  other  has 
no  means  of  knowledge,  the  latter  will  not  be  com- 
pelled to  bear  a  loss  for  the  purpose  of  exonerating 
the  former.  It  contends  that  the  plaintiflF  in  this 
case  was  in  default  in  giving  the  check  to  the  wrong 
person,  and  that  by  means  of  this  he  was  enabled  to 
perpetrate  the  fraud ;  that  this  being  the  case,  it  can- 
not complain  of  the  consequences  of  its  own  default 
against  the  defendant,  who  was  misled  by  it  without 
any  fault  of  its  own.  This  doctrine  is  sound  where 
it  is  applicable,  but  we  do  not  see  wherein  it  is  appli- 
cable under  the  facts  of  this  case.  In  the  first  place, 
there  is  no  evidence  that  the  defendant  was  misled  by 
the  alleged  default  of  the  plaintiflF,  because  it  had  no 
knowledge  of  it. .  We  do  not  believe  it  to  be  in  accord 
with  the  settled  rules  of  commercial  law  that  the  mere 
possession  of  a  check  would  justify  a  bank  in  making 
payment  to  the  person  who  has  such  possession,  with- 
out some  identification,  or  some  evidence  of  the  gen- 
uineness of  the  endorsement,  if  an  endorsement  is  in 
question.  If  there  had  been  in  this  case  a  forged  en- 
dorsement of  the  name  of  the  payee,  the  defendant 
might  possibly  have  had  some  ground  upon  which  to 
stand  in  support  of  its  contention,  but  this  was  not  the 
case.  It  made  payment  under  the  endorsement  of  a 
name  diflPerent  from  that  of  the  payee.  This  fact 
alone  would  in  our  opinion  prevent  it  absolutely  from 
setting  up  this  defense. 

The  judgment  will  be  reversed. 

Reversed. 
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18  i66|  Chapman  v.  The  Boabd  of  County  Commissionebb  of 

Phillips  County. 

Water  Division*— Salary  of  Superintendent— LlablJity  of  County 
—Evidence. 
In  an  action  against  a  county  to  recoyer  its  pro  rata  share 
of  the  salary  of  the  superintendent  of  irrigation  of  a  water 
division,  where  the  county  is  not  mentioned  by  name  in  the  act 
creating  the  water  division  or  the  one  creating  the  water  dis- 
trict, and  the  evidence  showed  that  no  lands  are  irrigated  in  the 
county,  and  that  there  are  no  natural  streams  of  running  water 
sufficient  to  irrigate  from  in  the  county,  that  there  is  a  dry 
creek  in  the  county  bearing  the  name  of  one  mentioned  in  the 
statute  creating  the  division,  but  that  except  for  short  periods 
of  floods  or  freshets,  it  does  not  contain  enough  water  to  irri- 
gate from,  the  evidence  was  insufficient  to  establish  any  lia- 
bility against  the  county. 

Appeal  from  the  District  Court  of  Phillips  County. 

Mr.  W.  D.  Kelsey,  for  appellant 

Mr.  J.  S.  Bennett,  for  appellee. 

Wilson,  P.  J. 

Plaintiff  sued  the  defendant  county  to  recover  an 
amount  alleged  to  be  due  from  it  to  him  as  its  pro 
rata  share  of  his  salary  as  superintendent  of  irriga- 
tion for  water  division  number  one.  Defendant  an- 
swered, denying  that  the  county  was  embraced  in  the 
said  division.  Trial  was  to  the  court,  and  judgment 
was  for  the  defendant.  The  only  exception  saved 
was  to  the  judgment,  and  the  only  question  to  be  de- 
termined is  whether  this  was  supported  by  the  evi- 
dence. The  statutory  provisions  applicable  to  the 
controversy  are  as  follows:  **That  water  district 
No.  65  shall  consist  of  all  lands  in  the  state  of  Colo- 
rado irrigated  by  the  water  taken  from  the  middle 
and  north  forks  of  the  Republican  river,  from  Sandy 
and  Frenchman's  creeks,  and  the  tributaries  of  these 
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streams.'' — Mills'  Ann.  Stats.,  sec.  2377.  It  is  con- 
ceded by  both  parties  that  if  the  defendant  is  liable 
at  all  it  is  by  virtue  of  this  section.  The  section  cre- 
ating water  division  number  one  reads  as  follows: 
**A11  water  districts  now  or  hereafter  to  be  formed 
consisting  of  lands  in  the  state  of  Colorado  irrigated 
by  water  taken  from  the  South  Platte  river,  the 
North  Platte  river,  the  Big  Laramie  river,  the  north 
and  middle  forks  of  the  Republican  river,  Sandy  and 
Frenchman's  creeks,  and  the  streams  draining  into 
the  said  rivers  and  creeks,  shall  constitute  water  di- 
vision No.  1." — ^Mills'  Ann.  Stats.,  sec.  2441.  Other 
sections  of  the  statute  provide  that  the  salary  of  the 
superintendent  of  irrigation  shall  be  borne  by  the 
county  in  which  the  division  might  lie,  and  that  in 
case  it  extends  into  two  or  more  counties,  then  each 
of  the  counties  into  which  it  so  extends,  shall  pay  its 
pro  rata  share. — Mills'  Ann.  Stats.,  sees.  2387,  2457. 
It  will  be  seen  that  neither  in  the  section  creating  the 
water  district  nor  the  water  division,  is  Phillips 
county  mentioned  by  name.  As  to  whether,  then,  it 
was  embraced  in  eitiier,  was  a  question  of  fact  to  be 
determined  upon  the  evidence.  No  testimony  was 
offered  on  behalf  of  the  defendant,  and  none  was  nec- 
essary. The  plaintiff  failed  to  prove  his  case.  The 
evidence  did  not  show  the  facts  to  establish  that  Phil- 
lips county  was  within  the  water  division,  and  the 
great  weight  of  it  was  to  the  contrary.  Only  one  wit- 
ness was  put  upon  the  stand  by  plaintiff  to  testify 
as  to  these  necessary  facts.  The  substance  of  his  evi- 
dence was  to  the  effect  that  there  was  no  natural 
stream  whatever  in  the  county, — no  stream  of  run- 
ning water  sufficient  to  irrigate  land  from.  There 
was  in  the  county  a  so-called  Frenchman 's  creek,  but 
it  did  not  contain  water  in  sufficient  quantity  for  any 
irrigation  purposes,  except  during  the  brief  period  of 
a  flood  or  freshet,  and  that  there  was  not  and  had  not 
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been  any  irrigation  from  it.  He  described  the  stream 
as  follows:  ^'It  is  what  we  call  a  dry  creek,  or 
gravel  creek.  There  seems  to  be  water  under  the 
gravely  but  it  does  not  seem  to  be  a  running  stream  at 
all. ' '  The  witness  had  attempted  some  years  before 
and  previous  to  the  time  when  plaintiff's  services  be- 
gan, to  do  a  little  irrigating  from  this  so-called  stream 
by  placing  a  small  dam  in  it  to  catch  flood  and  freshet 
waters,  excavating  above  the  dam  and  having  a  pump 
to  raise  the  water,  if  any  was  obtained,  to  a  small 
ditch  which  he  constructed  to  his  land  near  by,  but  his 
efforts  were  not  successful,  and  he  had  abandoned  it, 
except  that  his  ditch  of  course  still  remained,  and  in 
case  of  a  flood  it  would  convey  some  of  the  flood-water 
to  his  land. 

In  answer  to  another  question,  he  testified  that 
no  waters  from  this  so-called  stream  were  used  for 
irrigating  purposes  in  the  county.  He  testified  also 
as  to  one  other  farmer  who  had  been  trying  to  irri- 
gate for  six  or  seven  years,  but  had  not  succeeded, 
and  had  quit  it. 

Whatever  the  facts  may  be,  the  testimony  in  this 
case  did  not  show  that  any  lands  in  Phillips  county 
were  irrigated  by  water  taken  from  any  of  the 
streams  mentioned  in  the  sections  which  we  have 
quoted.  Upon  this  presentation  of  the  case,  no  other 
judgment  than  that  rendered  was  possible. 

The  judgment  will  be  affirmed. 

Affirmed. 

[No.  2099.] 

Smith  et  al.  v.  The  Post  Printing  and  Pubushino 

Company. 

1.    Change   of  Venue — Appearance — Filing   Demurrer — Waiver. 
A  defendant  entitled  to  remove  a  cause  for  trial  to  another 
county  on  the  ground  that  he  resides  and  was  served  with  sum- 
mons in  such  other  county,  does  not  waive  his  right  of  removal 
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by  filing  a  demurrer  to  plaintiff's  complaint  at  the  time  he  pre^ 
sents  bis  application  for  removal. 

2.  Change  of  Venue— Time  for  Filing  Application. 

An  application  to  remove  a  cause  to  another  county  for  trial 
on  the  ground  that  defendant  resides  and  was  served  with  sum- 
mons in  such  other  county  is  in  apt  time  if  filed  within  the  time 
fixed  by  the  summons  for  defendant  to  appear  and  plead. 

3.  Change    of   Venue  —  Application  —  Negativing    Exceptiona — 

Pleading. 
Upon  motion  to  change  the  place  of  trial  of  a  cause  on  the 
ground  that  defendant  resides  and  was  served  with  summons  in 
the  county  to  which  the  change  was  sought,  it  is  not  necessary 
that  the  application  should  negative  all  the  exceptions  provided 
in  the  code  whereby  such  change  Is  not  required,  if  the  complaint 
affirmatively  shows  that  the  cause  does  not  come  within  any  of 
the  exceptions. 

4.  Contracts — Guaranty — Qoods  Sold  and  Delivered. 

An  action  by  a  publishing  company  against  a  party  who 
contracted  for  a  route  for  the  circulation  and  sale  of  its  paper 
and  against  other  parties  who  guaranteed  the  contract  of  the 
circulator,  is  an  action  upon  the  guaranty  contract,  and  not  an 
action  for  goods  sold  and  delivered,  and  the  code  provision 
authorizing  an  action  for  goods  sold  and  delivered  to  be  brought 
in  the  county  where  the  plaintiff  resides  or  where  the  goods  were 
sold  does  not  apply. 

5.  Contracts — Guaranty — Place  of  Trial. 

The  fact  that  a  contract  of  guaranty  was  executed  and  dated 
in  the  county  where  suit  was  brought  upon  it  does  not  make  it 
a  contract  to  be  performed  in  that  county  so  as  to  deprive  the 
defendants  of  the  right  to  remove  the  cause  for  trial  to  the 
county  of  their  residence. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  George  S.  Adams,  Mr.  Petrus  Nelson  and 
Mr.  T.  M.  Robinson,  for  appellants. 

Mr.  James  H.  Brown  and  Mr.  Andrew  W.  Gil- 
lette, for  appellee. 

Wilson,  P.  J. 

Defendant  Robert  F.  Smith  contracted  with  the 
plaintiff  printing  and  publishing  company  for  a  route 
for  the  circulation  and  sale  of  the  Denver  Evening 
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Post,  a  publication  of  plaintiff.  The  contract  was  in 
writing,  and  attached  to,  or  endorsed  npon  it  was  the 
following,  also  in  writing,  signed  by  the  other  three 
defendants:  **The  Post  Printing  and  Publishing 
Company.  You  are  hereby  authorized  to  furnish 
Eobert  F.  Smith  copies  of  your  paper  on  terms  above 
stated,  the  undersigned  agreeing  to  become  respon- 
sible to  you  for  the  prompt  payment  of  all  bills  for 
such  papers,  and  in  case  payment  is  not  made  each 
month  as  specified  above,  to  pay  The  Post  Printing 
and  Publishing  Company  the  arrears  upon  demand." 

Plaintiff  claimed  that  Smith  had  violated  the 
contract  by  failing  to  make  payment  in  accordance 
with  its  terms,  and  instituted  this  suit  against  him 
and  his  guarantors  or  sureties  for  the  recovery  of  a 
balance  alleged  to  be  due  for  papers  furnished.  The 
suit  was  begun  in  the  county  court  of  Arapahoe 
county.  Summons  issued  to  and  was  served  upon  all 
of  the  defendants  in  Boulder  county,  on  April  4.  On 
May  3,  the  defendants  filed  a  motion  to  change  the 
place  of  trial  to  Boulder  county,  which  they  claimed 
was  the  proper  county  for  trial  under  the  provisions 
of  code  section  27,  because  as  shown  by  affidavit  and 
not  disputed,  the  defendants  were  at  the  commence- 
ment of  the  action  and  ever  since  had  been  residents 
of  said  county  of  Boulder;  that  the  service  of  sum- 
mons was  had  upon  them  in  said  county  of  Boulder, 
and  that  the  contract  upon  which  the  action  was 
brought  was  to  be  performed  in  said  county  of  Boul- 
der. On  the  same  day,  defendants  also  filed  a  gen- 
eral demurrer  to  the  complaint. 

It  is  well  settled  that  the  defendants '  motion  for 
change  of  place  of  trial  was  well  taken,  and  that  the 
court  had  no  discretion  except  to  allow  it,  unless  one 
or  both  of  the  contentions  of  the  appelle  in  support 
of  the  ruling  of  the  court  are  correct. — Smith  v.  The 
People,  2  Colo.  App.  99 ;  Pearse  v.  Bordeleau,  3  Colo. 
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App.  351 ;  D.  d  R.  G.  R.  R.  Co.  v.  CahUl,  8  Colo.  App. 
158.  The  position  of  plaintiff  is,  first,  that  the  de- 
f  endants  waived  their  right  to  the  statutory  privilege 
of  changing  the  place  of  trial  by  filing  a  demurrer  to 
the  complaint,  and  thereby  entering  a  general  appear- 
ance ;  second,  that  the  showing  was  not  sufScient,  be- 
cause the  affidavit  did  not  negative  all  of  the  provi- 
sions of  code  section  27,  whereby  a  county  other  than 
that  in  which  the  defendants  resided  and  were  served 
with  process,  might  be  a  proper  place  of  trial.  We 
think  neither  position  of  the  plaintiff  is  tenable. 
Neither  upon  reason  or  principle  was  it  necessary  as 
contended  that  defendants  should  have  appeared  only 
specially  for  this  motion  in  order  to  have  saved  their 
rights.  A  special  appearance  is  resorted  to  and  nec- 
essary where  a  defendant  denies  that  the  court  has 
secured  jurisdiction  over  his  person  by  reason  of 
some  defect  in  the  process  of  the  court,  or  of  improper 
service.  In  such  cases  the  defendant  is  in  the  posi- 
tion of  one  saying,  the  court  has  not  secured  jurisdic- 
tion over  me,  and  hence  I  cannot  be  compelled  to  ap- 
pear in  the  court  to  make  any  pleading  whatever.  The 
only  object  of  process  being  to  give  a  defendant  no- 
tice, and  compel  him  to  come  into  court  and  defend, 
it  is  obvious  that  if  he  voluntarily  comes  in,  even 
under  a  defective  summons  or  with  defective  service, 
makes  a  general  appearance  and  enters  upon  his  de- 
fense, he  thereby  submits  himself  to  the  jurisdiction 
of  the  court,  and  the  court  having  jurisdiction  of  the 
subject-matter,  he  thereby  waives  and  ought  to  waive 
the  privilege  of  thereafter  objecting  to  the  insuffi- 
cient process  or  service.  An  entirely  different  prop- 
osition is  here  involved.  In  this  state,  the  jurisdic- 
tion of  courts  of  record  is  co-extensive  with  the  boun- 
daries of  the  state. — Fletcher  v.  Stotvell,  17  Colo.  94. 
A  suit  may  be  instituted  in  a  court  of  record  in  any 
county,  and  summons  issued  to  and  be  served  in  any 
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other  county  of  the  state,  and  the  service  will  be 
good,  and  the  court  will  thereby  acquire  full  and  com- 
plete jurisdiction  of  the  person.    In  certain  desig- 
nated cases,  however,  the  code  provides  that  even 
though  the  court  has  acquired  complete  jurisdiction 
of  the  person,  and  has  also  jurisdiction  of  the  subject- 
matter,  the  defendant  may  come  in  and  upon  appli- 
cation in  apt  time  as  a  matter  of  right,  divest  the 
court  of  its  jurisdiction  and  compel  the  removal  of 
the  cause  to  another  county  for  trial.     Such  is  the 
case  presented  here.    The  county  court  of  Arapahoe 
county  acquired  full  and  complete  personal  jurisdic- 
tion of  the  defendants  by  the  service  of  process  upon 
them  in  Boulder  county.    This  presents  an  entirely 
different  case  from  those  in  the  Colorado  reports  to 
which  we  are  referred  by  counsel,  wherein  the  juris- 
diction is  attacked.    In  those  cases  it  was  held  that  if 
the  process  or  the  service  was  insufficient,  it  was  not 
effective  to  bring  in  the  defendant  and  compel  him 
to  plead  within  any  time,  provided  that  he  did  noth- 
ing which  the  law  said  should  amount  to  a  voluntary 
acknowledgment  of  the  sufficiency  of  the  process  or 
of  the  service,  and  a  waiver  of  all  right  to  attack  il 
Here  the  service  of  summons  was  fully  as  effective 
to  compel  the  defendants  to  appear  and  plead  as  if 
the  summons  had   been  issued  from   the  Boulder 
county  court.    In  a  number  of  cases  where  this  code 
section  has  been  under  consideration,  it  has  been  said 
that  a  defendant  to  avail  himself  of  this  privilege  to 
change  the  place  of  trial,  should  appear  and  move  for 
it  in  apt  time,  but  nowhere  has  it  been  held  what  is 
apt  time.    Without  undertaking  to  fix  a  definite  and 
specific  period  of  time,  we  think  it  sufficient  to  sav 
that  in  our  opinion  a  party  is  not  too  late  who  seeks 
to  avail  himself  of  the  privilege  before  the  expiration 
of  the  time  within  which  he  is  by  the  summons  re- 
quired to  appear  and  plead,  he  not  having  prior 
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thereto  by  pleading  to  the  merits  or  otherwise,  done 
any  act  from  which  an  intention  to  waive  the  express 
statntory  privilege  as  to  the  place  of  the  trial  which 
must  subsequently  occur,  could  be  reasonably  pre- 
sumed, or  which  could  be  held  to  constitute  a  waiver 
in  fact.  The  mere  entering  of  a  general  appearance 
and  filing  of  a  demurrer  to  the  complaint,  contempo- 
raneous with  his  motion,  should  not  defeat  his  right. 
The  latter  act  has  no  bearing  whatever  upon  his  right 
to  invoke  the  privilege  allowed  him  by  statute  and  in- 
dicates no  intention  to  waive  it,  because  the  court  has 
full  jurisdiction,  and  by  virtue  of  the  summons 
already  served  he  is  compelled  to  appear  and  plead  at 
some  time,  whether  the  place  of  trial  is  changed  or 
not. 

Smith  V.  The  People,  supra,  was  a  case  precisely 
similar.  In  that  as  in  this,  the  motion  to  change  the 
place  of  trial  and  a  demurrer  were  filed  at  the  same 
time.  It  was  there  held  that  the  court  erred  in  de- 
nying the  motion,  and  for  that  cause  there  was  a  judg- 
ment of  reversal.  That  holding  is  conclusive  of  this 
case. 

The  second  contention  of  plaintiff  is  equally  un- 
sound in  our  opinion.  Conceding,  but  not  deciding, 
as  its  counsel  claim,  that  in  an  application  of  this 
kind  a  party  should  negative  all  of  the  code  provi- 
sions whereby  the  place  of  trial  need  not  be  changed, 
even  though  the  defendants  were  residents  of,  and 
served  with  process  in  another  county,  in  this  in- 
stance it  appeared  upon  the  face  of  the  complaint 
(except  as  to  the  place  where  the  contract  was  to  be 
performed,  which  was  covered  by  the  afiidavit  in  sup- 
port of  the  motion),  that  the  case  did  not  come  within 
any  of  the  exceptions.  This  could  properly  be  con- 
sidered by  the  court,  and  acted  upon  if  deemed  suffi- 
cient.— Smith  V.  People,  supra;  Campbell  v.  Securi- 
ties Co.,  12  Colo.  App.  545.    If  the  facts  appearing 
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upon  the  face  of  the  complaint  show  that  the  case  is 
not  one  included  in  any  of  the  exceptions,  we  see  no 
reason  either  in  conunon  sense  or  law,  why  the  mov- 
ing party  should  be  compelled  to  reiterate  them  in  an 
affidavit. 

Counsel  for  plaintiff  claim,  however,  that  this 
was  a  suit  not  upon  a  contract,  but  for  goods  sold  and 
delivered,  and  therefore  came  within  one  of  the  ex- 
ceptions of  the  code  section.  We  cannot  agree  with 
them.  If  the  suit  had  been  against  Robert  F.  Smith 
alone,  seeking  to  recover  a  balance  due  for  papers 
sold  and  delivered  to  him,  there  might  possibly  have 
been  some  ground  for  this  contention.  There  is  none, 
however,  when  the  other  defendants  are  joined  with 
him.  As  respects  them,  there  can  be  no  question  but 
that  the  suit  is  upon  a  contract, — their  written  con- 
tract of  guaranty. 

Counsel  suggest  that  because  the  contract  was 
dated  at  Denver,  the  court  was  authorized  to  conclude 
that  the  contract  was  to  be  performed  in  Arapahoe 
county,  and  hence  that  county  would  under  the  stat- 
ute be  a  proper  place  of  trial.  A  recent  decision  of 
our  supreme  court  is  directly  in  point  to  the  con- 
trary, the  contract  itself  not  specifically  providing 
a  place  for  its  performance. — Brewer  v.  Gordon,  27 
Colo.  112. 

For  these  reasons,  we  think  the  court  erred  in 
denying  the  motion  to  change  the  place  of  trial,  the 
case  clearly  coming  within  the  provisions  of  the  code 
section.  A  sufficient  showing  having  been  made,  the 
court  had  no  discretion  other  than  to  grant  the  mo- 
tion. It  had  no  power  after  it  was  filed,  to  pass  upon 
the  demurrer,  or  to  do  any  act  in  the  premises  except 
to  grant  the  change. 

The  judgment  will  be  reversed  and  the  cause  re- 
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mandedy  with  instructions  to  the  court  to  transfer  the 
oause  to  the  proper  court  in  Boulder  county. 

Reversed. 

[No.  2093.] 

Cabyl  v.  Kellogg. 

Contract»-—Con«truetlon— Partial  Payments. 

Plaintiff  was  employed  by  defendant  to  survey  and  prepare 
for  patent  certain  mining  claims,  the  compensation  of  $560  to  be 
paid  in  installments.  The  provision  for  the  third  installment  was 
for  "the  amount  of  cost  of  advertising  and  one-half  the  balance 
of  said  1550.00  after  deducting  amounts  already  paid."  Held,  that 
the  third  installment  would  be  the  amount  of  cost  of  advertising 
plus  one-half  of  the  balance  of  the  $550  unpaid,  and  not  one-half 
of  said  balance  less  said  cost. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  John  T.  Bottom,  for  appellant. 

Mr.  LoBiN  S.  Whitney,  for  appellee. 

WhjSon,  p.  J. 

Plaintiff  Kellogg,  a  United  States  deputy  min- 
eral surveyor,  was  employed  by  defendant  to  survey 
for  patent  a  group  of  mining  claims,  and  do  every- 
thing necessary  to  secure  a  receiver's  receipt  from 
the  proper  United  States  land  oflSce.  The  amount 
agreed  upon  as  compensation  to  be  paid  for  the  ser- 
vices was  $550.00,  payment  to  be  made  at  certain 
specified  times  during  the  progress  of  the  work.  The 
contract  was  in  writing.  Two  of  the  stipulated  par- 
tial payments,  aggregating  a  total  of  $220.00,  were 
made,  and  this  controversy  concerns  the  third  pay- 
ment, which  was  under  the  terms  of  the  contract  to  be 
made  upon  the  approval  of  the  survey  by  the  sur- 
veyoi'-general.  The  plaintiff  claimed  this  amount  to 
be  $165.00,  for  which  sum  he  brought  suit  and  ob- 
tained judgment.    Defendant  excepted  to  the  judg- 
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menty  and  asked  the  court  to  correct  it,  deducting 
$40.00  from  the  amount  on  account  of  advertising. 
The  case  having  been  originally  commenced  before  a 
justice  of  the  peace,  there  were  no  written  pleadings, 
and  so  far  as  we  can  understand  from  the  imperfect 
and  indefinite  abstract  presented,  the  exception  of 
defendant  to  the  amount  of  the  judgment  and  his  re- 
quest that  it  be  reduced  $40.00,  are  based  upon  this 
one  of  the  several  clauses  in  the  written  contract 
specifying  times  and  amounts  of  payments :  *  *  Upon 
approval  of  survey  by  surveyor-general,  the  amount 
of  cost  of  advertising,  and  one-half  the  balance  of 
said  $550.00  after  deducting  amounts  already  paid, 
and  the  remainder  of  the  whole  amount,  when  the  case 
is  fully  prepared  for  final  presentation  at  United 
States  Land  Office. ' ' 

We  think  the  contention  of  defendant  not  well 
founded.  By  the  terms  of  the  agreement  as  it  plainly 
reads  and  as  it  must  be  construed,  the  defendant  was 
to  pay  at  that  time  not  only  the  amount  of  the  costs  of 
advertising,  but  also  one-half  of  the  balance  of  the 
$550.00  remaining  after  deducting  the  two  previous 
payments  which  aggregated  $220.00.  This  would 
leave  a  balance  of  $330.00,  the  one-half  of  which 
would  be  $165.00.  In  reality  it  would  seem  that  the 
plaintiff  was  then  entitled  to  receive  not  only  this 
one-half,  amounting  to  $165.00,  but  also  $40.00  addi- 
tional, the  cost  of  advertising.  If,  therefore,  we  al- 
low the  contention  of  defendant  that  the  $40.00  should 
first  be  deducted  from  the  $330.00,  we  leave  a  bal- 
ance of  $290.00,  the  one-half  of  which  would  be 
$145.00.  This,  added  to  the  $40.00,  would  make  a 
sum  total  of  $185.00,  instead  of  $165.00,  which  the 
plaintiff  sued  for,  and  for  which  he  obtained  judg- 
ment. We  do  not  see  upon  what  ground  the  defend- 
ant can  complain,  if  the  plaintiff  sued  and  obtained 
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judgment  for  less  than  he  really  might  have  done. 
He  is  certainly  not  prejudiced. 

This  seems  to  be  the  only  question  in  the  case, 
and  the  judgment  will  be  affirmed.  Affirmed. 


[No.  2071.] 

Head  Camp,  Pacific  Jurisdiction,  Woodmen  of  the 

World  v.  Loeher. 

1.  Evidence— Confidential    Communicationt — Physlciana— Statu- 

tory Construction. 
Mill's  Ann.  Stat,  section  4824,  providing  that  "a  physician  or 
Burgeon  duly  authorized  to  practice  his  profession  under  the  laws 
of  this  state,  shall  not,  without  the  consent  of  his  patient,  be 
examined  as  to  any  information  acquired  in  attending  the  patient, 
which  was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient,"  does  not  include  physicians  practicing  outside  of  this 
state,  and  not  authorized  or  licensed  to  practice  under  the  laws  of 
this  state,  and  such  unauthorized  physicians  are  not  incompetent 
to  testify  to  such  information. 

2.  Evidence— Hearsay — Life  insurance — Application. 

In  an  action  against  a  mutual  benefit  insurance  society  upon 
an  insurance  certificate,  testimony  of  a  physician  that  prior  to  the 
time  deceased  made  application  for  membership  in  defendant 
society  he  attended  deceased  as  a  physician  and  that  he  was  then 
suffering  from  a  certain  disease,  offered  to  contradict  statements 
in  the  application,  is  not  objectionable  as  hearsay  testimony. 

3.  8ame. 

In  an  action  against  a  mutual  benefit  insurance  society  upon 
a  certificate  of  insurance  where  a  physician  residing  in  another 
state  testified  that  prior  to  the  date  of  the  application  of  deceased 
for  membership  in  defendant  society  he  attended  him  as  a  phy- 
sician, and  that  he  was  suffering  from  a  certain  disease,  testi- 
mony of  another  witness  that  a  short  time  before  his  death  de- 
ceased told  witness  he  had  resided  at  the  place  where  the 
physician  testified  he  attended  him,  was  admissible. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

*  Mr.  H.  N.  Haynes  and  Mr.  Charles  F.  Tew,  for 
appellant. 

Mr.  D.  V.  Burns,  for  appellee. 
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Wilson,  P.  J. 

By  this  suit  plaintiff  sought  to  recover  upon  a 
benefit  certificate  issued  by  the  defendant  society  to 
her  son,  Waldemar  Loeher,  and  payable  to  her  in  case 
of  his  death.  The  representations  in  the  application 
for  membership  and  in  the  medical  examination  were 
made  express  warranties,  upon  the  faith  and  condi- 
tion of  which  the  certificate  was  issued,  one  of  the 
conditions  being  that  **If  any  of  the  statements  or 
declarations  in  the  application  for  membership,  on 
the  faith  of  which  this  certificate  was  issued,  shall  be 
found  in  any  respect  untrue,  then  in  every  such  case, 
this  certificate  shall  be  null  and  void  and  of  no 
effect.'' 

By  its  answer  the  defendant  society  denied  lia- 
bility, because  it  alleged  that  a  number  of  the  ma- 
terial statements  in  the  application  and  in  the  medi- 
cal examination  were  untrue.  In  support  of  this  de- 
fense, the  defendant  offered  in  evidence  a  deposition 
of  Dr.  T.  A.  Skillman,  a  physician  resident  at  New 
Brunswick,  New  Jersey,  with  whom  it  was  claimed 
the  applicant  had  consulted,  and  by  whom  he  had 
been  treated  about  two  years  before  the  application 
for  benefit  membership  in  the  defendant  societv,  the 
application  being  made  in  Colorado,  where  the  appli- 
cant  then  resided.  Upon  the  objection  of  plaintiff 
that  the  testimony  offered  was  incompetent  and  hear- 
say, all  of  the  material  portions  of  the  deposition 
were  excluded,  and  this  raises  about  the  only  question 
in  the  case  which  needs  to  be  determined. 

The  chief  objection  relied  upon  is  that  the  wit- 
ness is  incompetent  to  testify  by  reason  of  a  Colo- 
rado statute. — Gen  Stats.,  sec.  3649;  Mills'  Ann. 
Stats.,  sec.  4824.  The  section  is  preceded  by  a  pre- 
amble, which  reads  as  follows : 

* '  There  are  particular  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence,  and  to  pre- 
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serve  it  inviolate,  therefore,  a  person  shall  not  be  ex- 
amined as  a  witness  in  the  following  eases. ' '  Then 
follows  the  first  clause,  which  has  reference  to  a  hus- 
band and  wife  testifying  for  and  against  each  other, 
and  as  to  the  inviolability  of  commnnications  by  one 
to  the  other  during  marriage.  The  second  clause 
prohibits  an  attorney  from  testifying  without  the  con- 
sent of  his  client,  to  any  communication  made  by  the 
latter  to  him  or  as  to  any  advice  given  by  him  in  the 
course  of  his  professional  employment.  The  third 
clause  exempts  clergymen  and  priests.  The  fourth 
clause  reads  as  follows:  ^'A  physician  or  surgeon 
duly  authorized  to  practice  his  profession  under  the 
laws  of  this  state,  shall  not  without  the  consent  of  his 
patient  be  examined  as  to  any  information  acquired 
in  attending  the  patient,  which  was  necessary  to  en- 
able him  to  prescribe  or  act  for  the  patienf  The 
only  controversy  here  is  concerning  the  words,  **duly 
authorized  to  practice  his  profession  under  the  laws 
of  this  state, ' '  it  being  conceded  that  the  witness  was 
not  so  authorized  under  the  laws  of  this  state  with 
reference  to  the  practice  of  medicine  existing  at  the 
time  when  the  benefit  certificate  was  issued,  and  ever 
since.  It  is  urged  by  the  plaintiff  that  the  words 
should  not  be  construed  in  the  sense  of  limiting  or 
restricting  the  class  to  which  the  statutory  privilege 
applied,  but  rather  in  accord  with  what  counsel  con- 
tend was  the  policy  and  intent  of  the  enactment  as 
expressed  in  the  preamble.  They  insist,  in  other 
words,  that  they  should  be  entirely  eliminated  from 
the  statute,  thereby  making  it  apply  to  all  physi- 
cians, authorized  or  unauthorized  to  practice,  licensed 
or  unlicensed. 

We  do  not  see  how  under  any  authority  or  rule 
of  construction,  a  court  would  be  permitted  to  pursue 
this  course  in  the  case  at  bar.  It  is  true  that  in  con- 
struing statutes,  it  is  a  fundamental  rule  that  courts 
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should  endeavor  to  ascertain  and  give  effect  to  the 
legislative  intent,  and  in  so  doing  in  some  cases  it  is 
permissible  to  read  a  word  or  words  out  of  or  into  a 
statute.  It  is  equally  true,  however,  that  this  is  not 
permissible  where  the  words  used  are  free  from  any 
ambiguity  and  doubt,  and  involve  no  absurdity  or 
contradiction.  In  such  case,  the  statute  itself  fur- 
nishes the  best  and  controlling  means  of  its  own  ex- 
position. To  hold  otherwise  would  be  for  the  courts 
to  usurp  legislative  functions,  to  entirely  supersede 
the  legislative  intent,  and  to  substitute  for  it  their  own 
ideas  of  what  the  law  should  be.  It  is  also  equally 
a  fundamental  rule  of  construction  that  courts  may 
not  treat  words  in  a  statute  as  surplusage  and  reject 
them  unless  it  be  impossible  to  attribute  a  rational 
meaning  or  purpose  to  them. — Garfield  County  v. 
Schwarz,  13  Colo.  295. 

The  statute  was  enacted  in  1883.  This  was 
the  legislative  session  immediately  succeeding  the 
one  (1881)  in  which  the  legislature  first  adopted 
the  law  providing  regulations  for  the  practice  of 
medicine  in  this  state,  and  prohibiting  it  with- 
out a  party  having  been  first  authorized  under 
its  provisions.  It  may  well  be  that  the  legislature 
placed  these  words  in  the  later  statute,  with  the  de- 
liberate purpose  of  carrying  out  and  aiding  the  policy 
which  it  had  adopted  in  the  prior  one.  Again,  as  a 
further  evidence  that  these  words  were  inserted  for 
some  specific  purpose,  we  need  only  refer  to  a  pre- 
ceding clause  of  the  same  section,  that  with  refer- 
ence to  attorneys.  There  these  restrictive  words 
were  not  used, — ^the  statute  embracing  and  applying 
to  all  attorneys,  whether  authorized  and  licensed  to 
practice  law  under  the  laws  of  this  state  or  not.  It 
seems  to  us  that  this  alone  would  furnish  strong  evi- 
dence to  the  effect  that  when  the  legislature  in  the 
subsequent  clause  relating  to  physicians  inserted 
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these  words,  it  was  done  for  a  purpose,  and  that  the 
words  were  intended  to  have  the  effect  and  meaning 
which  they  do  have  if  construed  at  all.  If  the  legis- 
lative intent  had  been  as  contended  by  counsel  for 
plaintiff,  the  words  would  have  been  omitted  abso- 
lutely, and  it  would  be  from  bare,  unsupported  con^ 
jecture  alone  we  could  say  that  the  attention  of  the 
law-making  body  was  not  called  to  the  words  or  that 
they  were  inadvertently  inserted,  because  they  and  all 
language  of  similar  restrictive  import  had  been  ex- 
pressly omitted  from  all  of  the  preceding  clauses. 
However  persuasive  the  arguments  of  counsel  that 
the  law  should  be  such  as  to  apply  even  to  non-resi- 
dent physicians,  and  to  those,  contrary  to  the  express 
terms  of  the  statute,  not  authorized  to  practice  under 
the  laws  of  this  state,  we  can  only  say  that  this  court 
is  powerless  to  give  relief,  it  being  impossible  in  our 
opinion  to  raise  a  doubt  as  to  the  meaning  of  the 
words  and  language  used.  It  somewhat  detracts, 
however,  from  the  force  of  this  reasoning  of  counsel, 
that  in  this  state  such  communications  were  not  privi- 
leged at  common  law,  nor  by  statute  until  1883.  Be- 
fore that  recent  period,  the  legislature  had  not  awak- 
ened to  the  great  importance  of  that  public  policy 
which  it  is  claimed  this  statute  was  intended  to  pro- 
mote. Without  these  words,  there  would  be  no  re- 
striction in  terms  upon  its  application  to  residents  of 
the  state.  It  would  not  then  be  required  that  the 
person,  even  though  a  resident,  for  whom  the  privi- 
lege was  invoked  or  who  was  sought  to  be  declared  in- 
competent as  a  witness  must  be  shown  to  have  been 
authorized  to  practice  as  a  physician  or  surgeon  un- 
der the  laws  of  the  state.  The  statute  so  framed  or 
construed  would  furnish  no  rule  or  guide  by  which 
to  determine  who  is  a  physician  or  surgeon  within 
its  terms.  To  cure  this  defect  it  might  again  become 
necessary  to  read  into  it  additional  words  in  order  to 
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prevent  its  being  sometimes  used  as  an  instrument 
for  the  obstruction  rather  than  the  promotion  of  right 
and  justice.  The  provisions  of  the  statute  as  it  now 
reads  are  clear,  intelligible  and  easily  understood, 
cannot  be  said  to  be  in  any  sense  unreasonable  or 
absurd,  are  subversive  of  no  legal  private  rights,  and 
are  not  inconsistent  with  themselves  or  with  any  other 
law.  Under  such  circumstances,  however  fully  we 
might  agree  with  counsel  that  they  should  be  ex- 
tended and  broadened,  the  courts  are  without  power 
in  that  regard.  The  remedy  is  with  the  legislature 
alone. — Hause  v.  Rose,  6  Colo.  26. 

That  no  state  has  a  similar  law — one  con- 
taining the  restrictive  words  under  considera- 
tion— ^is  not  an  argument  that  they  were  im- 
providently  used,  and  that  the  courts  of  this 
state  should  disregard  them.  Rather,  if  the  fact  has 
any  bearing  upon  the  question  at  all,  it  would  tend  to 
support  the  contention  that  they  were  inserted  ad- 
visedly, and  for  a  specific  purpose.  Dr.  Skillman 
was  not  rendered  incompetent  to  testify  as  a  witness 
because  of  this  statute. 

The  objection  that  his  testimony  was  hearsay  is 
equally  untenable.  This,  we  presume,  is  based  upon 
the  contention  that  this  action  being  between  the 
beneficiary  and  the  society,  the  former  could  not  be 
bound  by  the  statements  or  declarations  of  the  appli- 
cant prior  to  and  not  contained  in  his  application. 
Knights  of  Honor  v.  Wollschlager,  22  Colo.  213,  upon 
which  plaintiff  relies,  applies  only  to  the  declarations 
of  the  assured  offered  to  contradict  statements  in  the 
application.  That  question  is  not  presented  by  the 
testimony  of  Dr.  Skillman.  It  was  sought  to  prove 
by  him  not  declarations  of  the  deceased,  but  the  posi- 
tive fact  that  prior  to  the  time  of  his  application,  he 
attended  the  deceased  as  a  physician,  and  that  he  was 
then  suffering  from  a  certain  disease.    We  think  that 


Jan./02.]  Blitz  v.  Moban.  253 

the  court  erred  in  excluding  the  testimony  of  Dr. 
Skillman. 

The  defendant  also  offered  as  a  witness  Mr. 
NiederlitZy  a  member  and  officer  of  the  defendant 
camp,  who  testified  over  the  objection  of  plaintiff  that 
the  deceased  told  him  in  a  conversation  had  with  him 
a  short  time  previous  to  his  death,  that  before  coming 
to  Denver,  he  had  resided  in  New  Brunswick,  New 
Jersey.  Plaintiff  has  not  assigned  cross-error,  but  as 
the  cause  must  be  reversed  and  remanded  for  a  new 
trial,  the  question  as  to  the  competency  of  this  testi 
mony  will  undoubtedly  again  arise,  and  for  that 
reason,  we  think  proper  to  pass  upon  it.  In  our  opin- 
ion, the  testimony  was  clearly  admissible.  It  was 
not  sought  thereby  to  contradict  any  statement  in 
the  application  by  a  subsequent  declaration  of  the 
assured,  hence  it  does  not  come  within  the  principle 
laid  down  in  the  Wollschlager  case.  That  it  might 
possibly  prove  to  be  a  link  in  a  chain  of  evidence 
whereby  the  untruthfulness  of  these  statements  might 
be  shown,  is  too  remote  an  objection  to  justify  its  ex- 
clusion. 

The  judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial  in  accordance  with  the 
views  here  expressed.  Reversed. 


[No.  2022.] 


Blitz  et  al.  v.  Moran.  ^JJ  ^j 

Mortgages — Judicial  Foreclosure — Sales. 

In  a  judicial  foreclosure  of  a  mortgage  the  sherlfF  alone  is 
authorized  to  execute  the  decree  of  foreclosure  and  sell  the  land, 
and  it  is  error  for  the  court  to  appoint  a  commissioner,  other 
than  the  sherifF,  to  make  such  foreclosure  sale,  where  such  ap- 
pointment is  at  the  time  objected  to. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  T.  J.  O  'DoNKELii  and  Mr.  Milton  Smith,  for 
appellaBts. 

Messrs.  Benedict  &  Phelps  and  Mr.  Horace 
Phelps,  for  appellee. 

Mr.  Joshua  Gbozieb,  Messrs.  Wolcott,  Vaile  & 
Waterman,  Mr.  Wm.  N.  Vaile,  Mr.  Wm.  W.  Field, 
Mr.  James  C.  Starkweather,  Mr.  Edward  L.  Shan- 
non, Mr.  Thomas  H.  Hood,  amici  curiae. 

Thomson,  J. 

On  February  6,  1894,  Simon  Blitz  made  his 
promissory  note  to  Amedee  D.  Moran  for  $3,000,  due 
in  five  years,  with  interest  at  8  per  cent,  per  annum, 
payable  semi-annually ;  and,  to  secure  the  payment  of 
the  note  and  interest,  executed  to  Charles  Hallowell  a 
deed  of  trust  conveying  to  him,  as  trustee,  certain  real 
estate  which  it  described.  The  deed  of  trust  empow- 
ered the  trustee,  in  case  of  default  by  the  maker  in  the 
payment  of  the  note,  or  interest,  to  sell  the  property 
in  the  manner  prescribed  in  the  instrument  and  exe- 
cute a  deed  to  the  purchaser,  and,  after  payment  of 
the  expenses  of  the  sale,  to  apply  the  proceeds  upon 
the  note  and  interest.  The  trust  deed  also  provided 
that  in  case  of  default  in  the  payment  of  any  install- 
ment of  interest,  the  whole  sum  secured,  and  all  ac- 
crued interest,  should,  at  the  option  of  the  legal 
holder,  become  at  once  due  and  payable. 

Afterwards,  on  the  14th  day  of  December,  1896, 
Simon  S.  Blitz  executed  another  deed  of  trust  to  Ber- 
nard Beer,  as  trustee,  to  secure  the  payment  of  a 
promissory  note  for  $4,444,  made  by  him  and  payable 
to  Louis  Blitz  on  demand,  with  interest  at  8  per  cent 
per  annum. 

Default  was  made  by  Simon  S.  Blitz  in  the  pay- 
ment of  the  interest  due  Moran  on  the  6th  day  of  Feb- 
ruary, 1898,  and  the  latter  elected  to  declare  the 
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entire  indebtedness  due  and  payable,  and  thereupon 
brought  this  suit  for  the  foreclosure  of  the  trust  deed. 
Beer,  as  trustee,  and  Louis  Blitz,  the  beneficiary  in 
the  second  deed  of  trust,  were  made  parties  defend- 
ant. The  execution  of  that  deed  and  the  fact  that  it 
was  junior  and  subordinate  to  the  other,  were  alleged, 
and  the  foreclosure  of  the  equity  of  redemption  of 
Louis  Blitz  prayed. 

The  defendants,  Beer  and  Louis  Blitz,  answered. 
Beer  was  merely  the  trustee,  and  therefore  without  in- 
terest, and  we  do  not  deem  further  notice  of  his  an- 
swer necessary.  The  answer  of  Louis  Blitz,  after  de- 
nying some  of  the  facts  averred  in  the  complaint,  ad- 
mitted the  execution  of  both  deeds  of  trust,  and 
prayed  that,  in  virtue  of  his  right  of  redemption,  he 
be  adjudged  entitled  to  such  surplus  of  the  proceeds 
of  the  sale  as  might  remain  after  payment  of  the 
amount  due  the  plaintiff. 

The  hearing  resulted  in  a  decree,  out  of  which 
arises  the  only  important  question  in  the  case.  The 
decree,  after  finding  the  facts  and  pronouncing  judg- 
ment in  favor  of  the  plaintiff,  provided  for  the  fore- 
closure of  the  trust  deed  executed  to  Hallowell  for  the 
benefit  of  the  plaintiff,  and  ordered  that  unless  Simon 
S.  Blitz  should,  within  fifteen  days,  pay  the  amount 
of  the  judgment  and  costs,  the  property  conveyed  by 
the  deed  should  be  sold  and  the  proceeds  applied  to 
the  payment  of  the  costs  of  the  suit,  the  costs  and  ex- 
penses of  the  sale  and  the  satisfaction  of  the  judg- 
ment, the  surplus  to  be  deposited  in  court ;  and  Will- 
iam Ferris,  Jr.,  was  appointed  a  commissioner  to 
make  the  sale  and  carry  the  provisions  of  the  decree 
into  effect. 

A  number  of  exceptions  were  taken  to  the  decree 
in  which  we  are  unable  to  discover  any  merit,  and 
which,  therefore,  we  dismiss  from  consideration.  But 
specific  objection  was  made  to  the  order  appointing 
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Mr.  Ferris  a  commissioner  to  make  tbe  sale  of  the 
property,  for  the  reason  that  such  sale  could  be  made 
only  by  ibe  sheriff,  to  the  overruling  of  which  excep- 
tion was  duly  taken ;  and  this  exception  brings  up  a 
question  which,  we  think,  demands  investigation. 

Prior  to  the  adoption  of  the  Code  of  Civil  Pro- 
cedure, in  1877,  the  ancient  distinctions  between  law 
and  equity,  both  as  to  jurisdiction  and  practice,  were 
carefully  preserved.  On  October  24,  1861,  an  act  of 
the  territorial  legislature  was  approved  entitled  "An 
act  Concerning  Practice  in  Chancery,'*  the  first  sec- 
tion of  which  reads  as  follows : 

'  *  The  several  district  courts  of  this  territory,  in 
all  causes  of  which  they  may  have  jurisdiction  as 
courts  of  chancery,  shall  have  power  to  proceed  there- 
in according  to  the  mode  hereinafter  prescribed ;  and 
where  no  provision  is  made  by  this  chapter,  according 
to  the  general  usage  and  practice  of  courts  of  equity 
or  agreeably  to  such  rules  as  may  be  established  by 
the  said  courts  in  that  behalf. '* — Territorial  Laws 
1861,  p.  181. 

This  act  is  designated  as  chapter  13  of  the 
Revised  Statutes  of  1868,  and  it  remained  the  law 
until  the  adoption  of  the  code.  By  section  48  of  the 
act  the  several  district  courts  of  the  territory  were 
empowered  to  appoint  in  each  county,  one,  or,  in  their 
discretion,  two,  masters  in  chancery,  whose  powers 
and  duties  were  enumerated  in  section  50.  Section  46 
of  the  same  act  provided  that  when  there  should  be  no 
master  in  chancery,  or  commissioner  to  execute  a  de- 
cree, the  same  might  be  carried  into  effect  by  execu- 
tion or  final  process,  according  to  the  nature  of  the 
case,  directed  to  the  sheriflf  or  other  oflScer  of  the 
proper  county.  By  section  43  commissioners  were 
appointed  by  the  court  for  the  purpose  of  carrying 
into  effect  decrees  directing  the  execution  of  deeds  or 
other  writings.    Masters  in  chancery  were,  by  section 
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50,  authorized  to  perf onn  the  duties  which,  by  the 
practice  of  courts  of  chancery,  appertained  to  their 
oflSce. 

Under  the  old  system  a  master  in  chancery  was 
an  officer  of  the  court  of  chancery,  and  acted  as  an  as- 
sistant to  the  chancellor.  Among  his  duties  were  the 
performance  of  special  ministerial  acts  directed  by 
the  court,  such  as  making  sales  of  property  in  pur- 
suance of  decree.  His  functions  as  an  officer  of  the 
court  of  chancery  were  analogous  to  those  of  the 
sheriff  as  an  officer  of  the  law;  the  latter  executing 
the  process  of  the  law  and  the  former  the  orders  of 
the  court  of  which  he  was  an  officer. — McLain  v.  The 
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People,  85  111.  205 ;  Ryan  &  Nevins  v.  Dox,  25  Barb. 
440 ;  Morton  v.  Sloan,  11  Hump.  278 ;  Williamson  v. 
Berry,  8  How.  495. 

The  adoption  of  the  code  worked  a  radical  and 
entire  change  in  our  judicial  system.  Courts  of  chan- 
cery and  courts  of  law,  as  they  were  previously  con- 
stituted, ceased  to  exist.  In  Blatchley  v.  Coles,  6  Colo. 
82,  Mr.  Justice  Elbert  said:  *'The  code  abolished  all 
distinctions  between  legal  and  equitable  actions  and 
substituted  therefor  one  action  by  complaint.  For  our 
common-law  practice  and  our  chancery  practice  it 
substituted  a  code  procedure."  With  the  passing  of 
the  court  of  chancery  passed  also  the  office  of  master 
in  chancer}^;  and  sales  of  property  under  decree  must 
now  be  made  by  some  other  officer.  The  following  is 
section  8  of  article  5  of  an  act  entitled  '*An  Act  Re- 
lating to  Counties  and  County  Officers,"  approved 
November  6,  1861 : 

**The  sheriff,  in  person  or  by  his  under-sheriff  or 
deputy,  shall  serve  and  execute,  according  to  law,  all 
processes,  writs,  precepts  and  orders  issued  or  made 
by  lawful  authority  and  to  him  directed,  and  shall 
attend  upon  the  several  courts  of  record  held  in  his 
county."    The  foregoing  provision  has  never  been 
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changed  and  is  still  the  law  in  this  state. — ^1  Mills' 
Ann.  Stats.,  sec.  855. 

The  abolition  of  the  court  of  chancery  carried 
with  it  the  special  offices  peculiar  to  that  court,  and 
left  the  sheriff  as  the  only  officer  to  whom  the  pro- 
cesses, writs  and  orders  of  courts  may  be  directed. 
But  even  while  the  court  of  chancery  was  in  existence 
its  orders  for  the  sale  of  real  estate  might  be  directed 
to  the  sheriff.  As  we  have  seen,  by  the  terms  of  sec- 
tion 46  of  the  chancery  act,  decrees  of  the  court  of 
chancery  might,  in  the  absence  of  a  master  or  com- 
missioner, be  carried  into  effect  by  final  process  di- 
rected to  the  sheriff.  In  executing  decrees  for  the  sale 
of  property,  the  sheriff  performed  the  duties  of  the 
master.  But  the  office  of  master  in  chancery  no  longer 
exists,  and  the  only  officer  now  authorized  by  the  stat- 
ute to  execute  processes,  writs,  precepts  and  orders  is 
the  sheriff;  or,  in  certain  contingencies,  the  coroner 
acting  as  sheriff. 

In  this  connection  some  objections  are  suggested, 
which  may  properly  be  noticed  now. 

1.  It  is  said  that  the  sheriff  has  no  authority 
outside  of  his  county;  therefore,  when  a  foreclosure 
embraces  land  lying  in  two  counties,  if  the  sale  can  be 
made  only  by  the  sheriff,  an  order  of  sale  must  issue 
to  the  sheriff  of  each  county,  thus  necessitating  two 
sales.  This  difficulty  does  not  seem  to  have  occurred 
to  the  law-makers  of  1861,  for  they  gave  the  sheriff 
equal  power  with  a  master  in  chancery  in  executing 
decrees  of  sale  rendered  by  courts  in  counties  where 
there  was  no  master.  By  virtue  of  section  46  of  the 
chancery  act,  whatever  a  master  might  do,  the  sheriff 
might  do,  and  if  the  master  could  sell  land  in  different 
counties,  so  could  the  sheriff.  And  under  the  present 
practice,  the  suggested  difficulty  has  no  existence.  As 
we  have  seen,  it  is  the  duty  of  the  sheriff  to  execute  all 
orders  issued  or  made  by  lawful  authority,  and  to  him 
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directed.  Section  25  of  the  code  provides  that,  in  case 
of  the  foreclosure  of  a  mortgage,  where  land  is  situ- 
ated partly  in  one  county  and  partly  in  another,  the 
plaintiff  shall  bring  his  action  in  the  county  where  the 
greater  portion  is  situated,  and  that  county  shall  be 
the  proper  county  for  trial.  Now  if  the  court  may 
decree  the  foreclosure  of  a  mortgage  notwithstand- 
ing the  fact  that  the  land  lies  in  two  counties,  as  it  is 
the  duty  of  the  sheriff  to  execute  lawful  orders 
directed  to  him,  surely  he  would  have  the  power  to  ex- 
ecute an  order  of  sale  issued  to  him  on  the  foreclosure 
decree. 

2.  In  the  chapter  concerning  judgments  and 
executions  it  is  provided  that  land  sold  under  fore- 
closure decree  may  be  redeemed  in  the  manner  pre- 
scribed for  the  redemption  of  lands  sold  by  virtue  of 
executions  issued  upon  judgments  at  law ;  and  that  in 
case  of  such  redemption,  it  shall  be  the  duty  of  *  *  the 
purchaser,  sheriff,  master  in  chancery y  or  other  officer 
or  person' '  from  whom  redemption  takes  place  to 
execute  an  instrument  in  writing  evidencing  the  re- 
demption, etc. — Mills'  Ann.  Stats.,  sees.  2556,  2557. 
To  redeem  from  a  sale  made  by  virtue  of  an  execution 
issued  on  a  judgment  at  law  the  redemption  money 
must  be  paid  to  '*the  purchaser,  sheriff  or  other  offi- 
cer,'' who  sold  the  land- — 2  Mills'  Ann.  Stats.,  sec. 
2547.  The  suggestion  is  that  the  authority  of  a  mas- 
ter in  chancery,  or  person  other  than  an  officer,  to  sell 
land  under  a  decree  of  foreclosure,  is  recognized  in 
the  foregoing  sections  2556  and  2557.  But  those  sec- 
tions were  enacted  when  the  court  of  chancery  was  in 
existence;  they  had  in  view  the  inherent  powers  of 
that  court,  and  its  ancient  usages  and  practice;  but  in 
so  far  as  they  were  intended  to  be  applicable  pecu- 
liarly to  the  old  proceedings  in  chancery,  they  are 
now  obsolete.  They  have  never  been  repealed,  and 
except  as  they  constitute  part  of  a  system  which  has 
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been  abolished,  they  are  still  in  force.  The  provision 
that  land  sold  under  decree  of  foreclosure  shall  be  re- 
deemed in  the  manner  prescribed  for  the  redemption 
of  land  sold  by  virtue  of  execution  issued  on  a  judg- 
ment at  law,  is  not  inconsistent  with  the  present  mode 
of  procedure,  and  remains  the  law.  Disregarding  the 
reference  to  the  machinery  peculiar  to  a  court  of 
chancery,  we  find  that  the  redemption  money  must  be 
paid  to  the  purchaser,  sheriff  or  other  oflScer  who  sold 
the  land.  In  the  statutory  provisions  relating  to  the 
sale  of  land  on  execution,  from  the  issuance  of  the 
execution  down  to  the  final  conveyance  to  the  pur- 
chaser, the  words  ** sheriff  or  other  officer*'  are  con- 
stantly used;  and  by  reference  to  sections  2583  and 
2585  of  Mills '  Statutes,  it  will  be  seen  that  the  other 
officer  is  the  coroner.  The  land  must  be  sold  by  the 
sheriff  or  coroner,  else  the  redemption  law,  where 
payment  is  not  made  to  the  purchaser,  is  nugatory. 

3.  Section  11  of  article  6  of  our  constitution 
provides  as  follows :  *  *  The  district  courts  shall  have 
original  jurisdiction  of  all  cases,  both  at  law  and  in 
equity. '*  The  foregoing  provision  is  made  the  sub- 
ject of  an  elaborate  argument.  It  is  said  that  by 
conferring  jurisdiction  in  all  cases  in  equity  upon 
the  district  courts,  the  constitution  invested  those 
courts  with  all  the  powers  inherent  in,  and  incident 
to,  courts  of  equity,  among  which  is  the  power  to 
appoint  officers  to  carry  out  their  decrees;  and  that 
the  legislature  is  without  authority  to  adopt  a  code 
of  practice  which  would  divest  them  of  any  of  their 
inherent  powers.  We  are  not  sure  that  we  understand 
exactly  what  counsel  mean ;  but  we  assume  that  they 
intend  to  say  that  by  virtue  of  the  foregoing  constitu- 
tional provision,  all  the  powers  which  the  court  of 
chancery  gathered  to,  and  consolidated  in,  itself,  dur- 
ing the  long  period  of  evolution  of  English  jurispru- 
dence, inhere  in  our  district  courts.    We  think  such 
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conclusion  entirely  unwarranted.  Jurisdiction  is  con- 
ferred by  the  constitution,  but  concerning  ^le  manner 
of  its  exercise,  nothing  is  said.  In  cases  of  equitable 
cognizance,  the  district  court  may  adjudicate  and  de- 
termine the  claims  of  parties  before  it,  and  decree  the 
proper  relief ;  and,  in  doing  so,  it  exercises  the  juris- 
diction which  the  constitution  confers.  The  consti- 
tution simply  invests  the  court  with  the  jurisdic- 
tion; it  nowhere  prescribes  the  procedure  to  be  re- 
sorted to  for  the  purpose  of  securing  the  desired 
relief,  or  provides  the  machinery  by  means  of  which 
the  court's  decree  may  be  enforced.  Section  1  of 
article  5  of  the  constitution  vests  the  legislative  power 
in  the  general  assembly,  and  its  authority  to  enact 
legislation  is  limited  only  by  the  provisions  of  the 
constitution.  While  it  may  not  impair  the  constitu- 
tional jurisdiction  of  the  court,  it  is  not  inhibited 
from  providing  a  mode  of  procedure  in  conformity 
with  which  the  jurisdiction  may  be  made  effective. 
The  general  assembly  has  given  us  a  code  of  prac- 
tice, which  nowhere  undertakes  to  disturb  the  juris- 
diction vested  by  the  constitution,  but  which  does 
prescribe  the  method  by  which  the  jurisdiction  may 
be  asserted.  Our  courts  have  no  prescriptive  powers. 
Their  powers  are  derived  solely  from  the  constitu- 
tion and  the  statutes,  and  their  inherent  powers  are 
those  only  which  are  necessary  to  render  their  ex- 
pressed powers  effective,  and  enable  them  to  exercise 
their  jurisdiction.  Inasmuch  as  the  law  has  pro- 
vided an  officer  to  execute  their  processes,  writs  and 
orders,  the  appointment  by  them  of  another  officer 
to  perform  the  same  duty,  is  not  necessary  for  the 
purpose  of  rendering  any  expressed  power  effective, 
and  is,  therefore,  outside  of  any  inherent  power. 

Thus  far  we  have  confined  ourselves  to  an  in- 
quiry into  the  eflfect  of  the  displacement  of  the  old 
judicial  system  by  the  new,  upon  the  question  under 
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consideration.  But  in  the  chapter  of  the  code  con- 
cerning t^e  foreclosure  of  mortgages,  we  find  an  ex- 
pression which,  in  our  opinion,  is  conclusive  of  the 
legislative  intent.  We  quote  the  following  from  the 
first  section  of  that  chapter: 

' '  In  actions  for  the  foreclosure  of  mortgages,  the 
court  shall  have  the  power,  by  its  judgment,  to  direct 
the  sale  of  the  encimibered  property,  or  as  much  as 
may  be  necessary,  and  the  application  of  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  costs  of  the 
court  and  expenses  of  the  sale,  and  the  amount  due 
to  the  plaintiff;  and  if  it  appears  from  the  sheriff's 
return  that  the  proceeds  are  insufficient  and  a  balance 
still  remains  due,  judgment  shall  be  docketed  for  such 
balance  against  the  defendant,  or  defendants,  per- 
sonally liable  for  the  debt,  and  shall  then  become  a 
lien  on  the  real  estate  of  such  judgment  debtor,  as  in 
other  cases  in  which  execution  may  be  issued." 

It  is  true,  as  suggested,  that  the  chapter  con- 
cerning foreclosure  nowhere  specially  provides  that 
sales  under  decrees  of  foreclosure,  shall  be  made  by 
the  sheriff.  But,  as  we  have  seen,  at  the  time  of  the 
adoption  of  the  code,  it  was,  by  general  statute,  the 
duty  of  the  sheriff  to  serve  and  execute  all  processes, 
precepts,  writs  and  orders,  issued  by  lawful  au- 
thority, and  directed  to  him ;  and  a  repetition  in  tiie 
code  of  the  provisions  of  the  general  statute,  would 
have  added  nothing  to  the  authority  which  the  sheriff 
already  possessed.  The  code  provision  we  have 
quoted  assumes  a  sale  by  the  sheriff.  That  there 
can  be  no  return  of  the  sale  but  his,  is  taken  for 
granted;  and  unless  he  makes  the  sale,  he  cannot 
make  the  return.  Nowhere  in  the  code  is  a  court 
authorized  to  appoint  a  master  in  chancery,  or  a  per- 
son by  any  other  name,  to  execute  orders  of  sale  is- 
sued upon  decrees  of  foreclosure ;  and  that  the  legis- 
lature understood  and   intended   that   such   orders 
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should  be  executed  only  by  the  sheriff,  we  think  ap- 
pears very  clearly  in  the  language  we  have  quoted. 

Section  252  of  the  present  code  corresponds  to 
section  227  of  the  original  code  of  1877,  which  com- 
menced as  follows :  ' '  There  shall  be  but  one  action 
for  the  recovery  of  any  debt,  or  the  enforcement  of 
any  right  secured  by  mortgage  upon  real  estate  or 
personal  property,  which  action  shall  be  in  accord- 
ance with  the  provisions  of  this  chapter."  The  re- 
mainder of  that  section  is  the  present  section  252.  In 
1879  section  229  was  rei)ealed  and  re-enacted,  omit- 
ting the  preface  we  have  quoted.  Counsel  seem  to  at- 
tach some  special  significance  to  the  fact  that  the  pre- 
face was  not  re-enacted.  They  do  not  give  us  their 
opinion  of  the  effect  which  that  preface  was  intended 
to  have  upon  the  remainder  of  the  chapter;  but  we 
infer  that  they  regard  it  as  having  been  a  mandatory 
requirement  that  all  sales  under  decrees  of  foreclos- 
ure should  be  made  by  the  sheriff,  for  they  say: 
**  There  can  be  no  doubt  but  that  such  mandatory 
provisions  were  thus  expressly  repealed  owing  to  the 
inconvenience  resulting,  or  which  it  was  reasonably 
anticipated  would  result  therefrom.  In  other  words, 
the  plain  and  obvious  intent  of  the  legislature  in  1879, 
in  striking  out  the  mandatory  provisions  of  section 
229,  was  to  enable  parties,  if  they  so  desired,  to  pur- 
sue the  former  practice  in  foreclosure  cases,  that  is 
to  say,  to  allow  them,  if  they  so  desired,  to  have  a 
special  master  or  commissioner  appointed  to  make 
the  sale,  to  have  the  sale  reported  to  the  court,  and 
to  obtain  a  confirmation  of  the  same."  Proceeding 
further,  counsel  say  that  the  language  concerning  the 
sheriff's  return  relates  entirely  to  a  deficiency  judg- 
ment; and  that  it  was  intended  only  to  enable  the 
same  court,  in  the  same  action,  to  decree  the  fore- 
closure of  the  mortgage  and  enter  a  judgment  for  the 
deficiency.    It  appears  from  the  foregoing,  that  coun- 
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8el  's  construction  Of  the  section  is  that  where  a  plain^ 
tiff  desires  a  deficiency  judgment  in  the  foreclosure 
suit,  he  must  cause  the  sale  to  be  made  by  the  sheriff ; 
but  that  when  he  does  not,  he  may  have  the  decree 
executed  by  a  master  or  commissioner. 

Counsel 's  opinion  of  the  effect  of  what  they  term 
the  ** mandatory  provision,"  and  of  the  intention  of 
the  legislature  in  its  abrogation,  is  widely  at  variance 
with  our  own.  The  provision  was  that  there  should 
be  but  one  action  for  the  recovery  of  any  debt,  or  the 
enforcement  of  any  right,  secured  by  mortgage,  which 
action  should  be  in  accordance  with  the  chapter  of 
which  the  provision  was  a  part.  Section  229  of  the 
code  of  1877  was  borrowed  in  its  entirety  from  the 
California  code ;  it  is  an  exact  copy  of  section  246  of 
the  original  California  Practice  Act — section  726, 
Harston's  Practice;  and,  speaking  with  reference  to 
the  provision  in  question,  the  supreme  court  of  that 
state,  in  Cormerais  v.  Genella,  22  Calif.  116,  said  that 
it  related  entirely  to  the  action,  and  not  to  the  form  of 
judgment  whicb  the  court  might  render  in  the  action. 
There  is  nothing  in  its  language  to  warrant  a  suppo- 
sition that  it  was  intended  to  have  any  reference  to 
the  contents  of  the  decree,  or  the  sale  of  the  land. 
But  we  think  it  was  an  unnecessary  provision,  and 
that  the  force  and  effect  of  the  section  are  precisely 
the  same  without  it  as  with  it.  The  following  is  the 
first  section  of  the  code: 

''The  distinction  between  actions  at  law  and  suits 
in  equity,  and  the  distinct  forms  of  actions  and  suits 
heretofore  existing  are  abolished,  and  there  shall  bo 
in  this  state  but  one  form  of  civil  action  for  the  en- 
forcement or  protection  of  private  rights,  and  the 
redress  or  prevention  of  private  wrongs,  which  shall 
be  the  same  at  law  and  in  equity,  and  which  shall 
be  denominated  a  civil  action,  and  which  shall  be 
prosecuted  and  defended  as  prescribed  in  this  acf 
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This  was  also  the  first  section  of  the  code  of  1877. 
The  preface  to  section  229,  was  merely  a  restatement 
in  different  language  of  what  was  said  in  section  1. 
Its  application  was  limited  to  the  foreclosure  of  mort- 
gages; but  section  1  was  applicable  to  foreclosures 
equally  with  other  civil  actions ;  the  chapter  concern- 
ing foreclosures  was  part  of  the  code,  and  by  virtue 
of  the  first  section,  actions  for  foreclosure  must  have 
been  instituted  and  prosecuted  in  accordance  with  the 
provisions  of  that  chapter.  And  we  think  it  probable 
that  the  reason  for  the  repeal  of  the  introductory  pro- 
vision was  that  it  was  unnecessary.  Neither  is  there 
any  warrant  for  the  forced  and  unnatural  construc- 
tion that  would  inject  into  section  252,  a  provision 
which,  if  the  plaintiff  desires  a  deficiency  judgment, 
requires  him  to  have  the  land  sold  by  the  sheriff,  but 
otherwise  permits  the  appointment  of  a  master  or 
commissioner  to  make  the  sale.  The  language  used 
in  relation  to  the  sheriff's  return,  and  the  connection 
in  which  it  is  used,  make  it  evident  to  us  that  the  leg- 
islature contemplated  and  intended  a  sale  by  the 
sheriff  in  every  instance,  and  upon  his  return  show- 
ing an  unsatisfied  balance,  the  docketing  of  a  judg- 
ment for  such  balance  against  the  defendant  person- 
ally liable  for  the  debt. — See  Leviston  v.  Swan,  33 
Calif.  480 ;  Cormerais  v.  Genella,  supra. 

The  rule  which  obtains  since  the  adoption  of  the 
code,  in  relation  to  causes  of  equitable  cognizance, 
is  thus  stated  by  Mr.  Justice  Elbert  in  Blatchley  v. 
Coles,  6  Colo.  82 : 

*' Undoubtedly  the  rules  and  principles  of  equity 
jurisprudence  still  obtain  and  apply  in  the  adjudi- 
cation of  causes  in  their  nature  equitable,  but  equity 
practice,  eo  nomine,  no  longer  exists,  and  can  no 
longer  be  appealed  to,  except,  perhaps,  in  matters 
upon  which  the  code  is  silent." 

In  relation  to  the  proceedings  which  follow  a  de- 
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cree  of  foreclosure,  the  code  is  not  silent.  They  must, 
therefore,  conform  to  its  provisions,  the  former  prac- 
tice having  been  abrogated.  In  the  opinion  delivered 
in  Nevin  v.  Lulu  &  White  S.  M.  Co.,  10  Colo.  357,  the 
following  occurs : 

^  *  The  foreclosure  and  sale  must  be  a  foreclosure 
and  sale  provided  for  in  section  234  of  the  code." 
The  section  referred  to  was  section  234  of  the  code 
of  1883,  and  is  section  252  of  the  present  code.  The 
decision  in  that  case  was  rendered  long  after  the  re- 
peal of  what  counsel  term  the  **  mandatory  provis- 
ion" of  section  229  of  the  code  of  1877,  and  yet  the 
court  says,  not  that  plaintiff  may  have  a  decree  and 
sale  in  accordance  with  the  practice  in  chancery  if  he 
so  desires,  but  that  the  foreclosure  must  be  the  fore- 
closure and  sale  provided  for  by  the  code. 

We  are  cited  to  Denver  B.  <&  M.  Co.  v.  McAllis- 
ter, 6  Colo.  261,  as  authority  for  the  contention  that 
the  court  may  appoint  a  trustee,  or  a  special  master 
in  chancery,  to  make  sale  under  the  decree.  In  that 
case  a  judicial  foreclosure  was  sought  of  a  trust  deed, 
the  plaintiff  treating  it  as  a  mortgage.  There  was  a 
decree  of  foreclosure.  The  only  question  in  the  case 
related  to  the  mortgagor's  statutory  right  to  redeem, 
which  had  been  denied  by  the  lower  court.  The  su- 
preme court  held  that  it  was  within  the  power  of  the 
court,  under  a  proper  bill,  to  order  a  sale  of  the  prop- 
erty in  accordance  with  the  terms  of  the  trust  deed, 
either  by  the  trustee  named  in  the  deed,  or  by  an- 
other appointed  by  the  court,  from  which  sale  there 
was,  by  virtue  of  the  statute,  no  redemption ;  or,  treat- 
ing the  trust  deed  as  a  mortgage,  to  decree  a  foreclos- 
ure subject  to  the  statutory  right  of  redemption.  It 
was  only  where  the  remedy  provided  by  the  trust  deed 
was  proposed  to  be  enforced,  that  is,  where  specific 
performance  of  the  provisions  of  the  trust  deed  was 
the  object  of  the  suit,  that  the  court  held  that  a  trustee 
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might  be  appointed  to  make  the  sale ;  but  in  relation 
to  the  judicial  foreclosure  sought,  the  court  said: 

**The  complainant  having  waived  his  right  of 
sale  under  the  terms  and  conditions  of  the  trust  deed, 
under  which  no  equity  of  redemption  would  have  at- 
tached, and  having,  by  the  prayer  of  his  bill,  asked 
that  the  instrument  be  treated  and  foreclosed  as  a 
mortgage,  and  that  the  usual  decree  be  made  for  the 
sale  of  said  mortgaged  premises,  the  decree  should 
have  been  the  usual  statutory  decree,  giving  a  right 
of  redemption.'' 

The  decree  was  reversed  with  direction  to  the 
court  below  to  enter  a  decree  **for  the  sale  of  the 
property  in  accordance  with  the  usual  statutory  mode 
for  the  sale  of  mortgaged  premises  under  decrees  of 
foreclosure."  It  will  be  observed  that  the  direction 
was  to  enter  a  decree,  not  in  accordance  with  chan- 
cer}^ practice,  but  in  accordance  with  the  statute.  It 
appears  from  the  opinion  that  by  the  decree  from 
which  the  appeal  was  taken,  a  special  master  in  chan- 
cery was  appointed  to  make  the  sale,  and  no  com- 
ment upon  the  appointment  was  made  in  the  opin- 
ion. But  there  was  no  objection  to  the  appointment. 
Its  validity  or  regularity  was  not  in  question,  and 
there  was  no  reason  why  it  should  be  noticed.  We 
do  not  think  the  case  an  authority  for  counsel's  con- 
tention. 

Before  proceeding  to  the  discussion  of  another 
question  raised  by  counsel,  we  shall  notice  an  addi- 
tional authority  relied  on  in  behalf  of  the  appellee. 
The  following  was  the  case  of  R.  R.  Co.  v.  Sibert,  97 
Ala.  393,  as  it  is  outlined  in  the  opinion :  The  Rome 
and  Decatur  Railroad  Company  was  incorporated 
both  in  Georgia  and  Alabama.  The  purpose  was  to 
construct  and  operate  a  railroad  from  Rome  in  Geor- 
gia to  Decatur  in  Alabama.  The  corporation  issued 
its  bonds  and  secured  them  by  mortgage.    A  bill  was 
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filed  in  Georgia  and  an  auxiliary  bill  in  Alabama,  the 
purpose  of  which  was  to  have  the  railroad  placed  in 
the  hands  of  a  receiver.  Dorsey  was  appointed  re- 
ceiver, first  by  the  Georgia  court,  and  afterwards 
by  the  Alabama  court.  One  of  the  defendants,  The 
American  Loan  and  Trust  Company,  with  its  an- 
swer, in  each  case,  filed  its  cross-bill,  praying  the 
foreclosure  of  the  mortgage  and  the  sale  of  the  rail- 
road for  the  payment  of  the  mortgage  indebtedness. 
Foreclosure  was  decreed  first  in  Georgia,  and  then 
in  Alabama.  The  decree  in  each  case  was  entered 
by  consent;  and  by  consent  it  was  ordered  that  the 
sale  be  made  in  New  York,  by  Dorsey,  the  receiver. 
After  the  decree,  the  sale  of  the  property,  and  the  con- 
firmation of  the  sale,  questions  arose  as  to  the  dis- 
tribution of  the  funds,  and  it  was  those  questions  only 
which  were  involved  in  the  appeal.  One  of  those 
questions  was  raised  by  the  register  of  the  court ;  and 
it  is  the  decision  of  that  question  which  counsel  con- 
tend is  applicable  to  the  case  at  bar.  The  code  of 
Alabama  directed  as  follows:  *'When  any  property 
is  ordered  to  be  sold  by  the  decree  of  any  chancery 
court  for  the  satisfaction  of  any  debt  secured  by  any 
mortgage  or  deed  of  trust,  such  sale  shall,  in  all 
cases,  be  made  by  the  register  of  the  court  ordering 
the  same."  The  register  of  the  Alabama  court 
claimed  the  statutory  commissions  for  making  the 
sale.  The  supreme  court,  after  calling  attention  to 
the  fact  that  the  decree  was  entered  and  the  sale 
made  by  consent;  that  the  sale  had  been  confirmed; 
and  that  the  register  performed  no  service  what- 
ever in  connection  with  the  sale,  or  the  report  of  the 
sale ;  and  after  commenting  upon  the  difficulty  in  the 
way  of  adhering  to  the  letter  of  the  statute  where  the 
land  was  to  be  sold  in  a  lump  under  two  decrees  ren- 
dered in  different  states  in  which  the  other  state  took 
the  lead,  denied  the  register's  claim,  saying  that  the 
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statute  fixing  his  commission  had  been  held  to  be 
the  subject  of  strict  construction;  that  it  allowed 
commissions  only  for  making  sales,  and  that  the  reg- 
ister had  made  no  sale.  The  sale  was  adjudged  valid; 
but  the  court  said :  *  *  We  need  not  and  do  not  decide 
absolutely  whether  or  not  the  register  can  enforce  his 
own  selection  and  appointment  to  make  the  sales  pro- 
vided for  in  section  3600  of  the  code.  If  he  can,  it 
would  seem  the  proper  time  to  move  in  the  matter 
would  be  when  Ihe  decree  ordering  the  sale  is  pro- 
nounced. ' ' 

What  there  is  in  the  foregoing  opinion  to  lend 
countenance  to  the  appellee's  contention,  we  confess 
ourselves  unable  to  see.  All  parties  to  the  proceed- 
ing acquiesced  in  the  decree,  the  sale,  and  the  con- 
firmation of  the  sale.  No  objection  to  what  was  done 
was  made  by  any  person  interested.  The  only  com- 
plaint came  from  a  stranger,  after  the  sale  had  been 
confirmed,  who  claimed  that  he  had,  by  virtue  of  his 
ofSce,  the  legal  right  to  make  the  sale,  and  was  en- 
titled to  the  commissions  allowed  for  the  sale,  not- 
withstanding it  was  made  by  another.  He  offered 
no  objection  to  any  of  the  proceedings  which  culmi- 
nated in  the  confirmation  of  the  sale.  The  court,  in 
its  opinion,  after  giving  a  history  of  the  proceeding, 
commencing  with  the  appointment  of  the  receiver, 
and  noticing  the  cross-bill  for  foreclosure,  the  decree, 
the  sale  and  the  confirmation  of  the  same,  said :  ''No 
question  is  raised  in  the  present  appeal  on  any  of  the 
matters  noted  above. ' '  Incidentally,  although  no  per- 
son was  questioning  it,  the  court  declared  the  sale 
legally  valid;  but  it  denied  the  register's  claim  sim- 
ply and  only  because  he  had  done  nothing  to  earn  his 
commission;  and  it  declined  to  decide  that  he  might 
not  have  compelled  his  appointment  to  make  the  sale 
if  he  had  moved  at  the  proper  time.  The  only  ques- 
tion before  the  court  was,  whether,  without  actually 
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making  the  sale,  he  was  entitled  to  the  commission; 
and  a  decision  of  that  question  can  have  no  possible 
relation  to  the  state  of  facts  appearing  in  the  record 
we  are  now  considering. 

But  it  is  said  that  an  authoritive  decision  that 
sales  under  decrees  of  foreclosure  can  be  made  only 
by  the  sheriff,  will  be  disastrous  in  its  effect,  in  that 
it  will  disrupt  and  destroy  a  large  number  of  titles 
acquired  through  foreclosure  sales  made,  in  accord- 
ance with  decree,  by  persons  other  than  the  sheriff, 
specially  appointed  for  the  purpose.  The  theory  is 
that  if  the  law  requires  such  sales  to  be  made  by  the 
sheriff,  the  appointment  by  the  court  of  a  special 
master  or  commissioner  to  make  them,  is  absolutely 
void,  and  that  therefore  his  acts  under  the  appoint- 
ment  are  nugatory.  If  it  were  true  that  under  a  prac- 
tice long  continued  and  unquestioned,  titles  have 
vested,  which  a  decision  at  this  late  day  against  the 
practice  would  nullify,  the  situation  would  demand 
the  most  earnest  attention  and  consideration.  But 
we  think  that  counsel's  apprehensions  as  to  the  ef- 
fect of  a  decision  that  the  sheriff  is  the  proper  oflS- 
cer  to  execute  a  decree  of  foreclosure,  are  groundless. 
Let  us  see  whether  there  is  any  causa  for  alarm. 

Where  a  court  has  jurisdiction  of  the  parties  and 
of  the  subject-matter  of  the  suit,  its  judgment  or  de- 
cree, within  the  case  made  by  the  pleadings,  is  valid. 
It  may  be  erroneous,  but  it  is  not  void.  It  cannot 
be  attacked  collaterally,  and  it  can  be  attacked  di- 
rectly only  in  the  manner  and  within  the  time  pre- 
scribed by  law  for  obtaining  its  review  by  the  proper 
tribunal  constituted  for  the  correction  of  errors.  If 
the  party  against  whom  the  judgment  or  decree  is 
taken,  suffers  the  appointed  time  to  elapse  without 
moving  towards  securing  its  reversal,  he  is  bound 
by  it  no  matter  how  erroneous  it  may  be,  and  he  is 
powerless  to  resist  its  enforcement.    In  actions  for 
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foreclosure,  the  order  that  the  property  be  sold, 
whether  by  the  sheriff,  or  by  a  master  or  commis- 
sioner appointed  for  the  purpose,  is  part  of  the  de- 
cree. If  the  order  be  that  a  person  other  than  the 
sheriff  make  the  sale,  it  is  valid,  because  the  court, 
having  jurisdiction  of  the  parties  and  the  subject- 
matter,  has  the  power  to  make  it.  In  Eberville  v.  Lead- 
ville  Tunneling,  Mining  d  Drainage  Co.,  28  Colo.  241, 
64  Pac.  200 — an  action  of  ejectment — our  supreme 
court,  speaking  through  Chief  Justice  Campbell,  said : 
*  *  In  deraigning  title,  plaintiff  relied  upon  a  deed  made 
by  a  court  commissioner,  whose  authority  was  de- 
rived from  a  decree  of  the  district  court  of  Lake 
county,  rendered  in  a  cause  therein  pending.  The 
decree  upon  its  face  is  regular,  and  shows  that  the 
court  had  jurisdiction  of  the  subject-matter  and  of 
the  parties  to  the  action,  and  power  to  render  the  par- 
ticular judgment  in  that  case."  In  Dahney  v.  Man- 
ning, 3  Hammond  (Ohio)  321,  the  lower  court,  in  a 
partition  suit,  directed  the  land  sold  by  a  person 
other  than  the  sheriff.  The  law  required  the  sale  to 
be  made  by  that  oflScer.  The  executrix  of  the  tes- 
tator brought  trespass  against  the  purchasers  at  the 
sale,  who  had  taken  possession  under  their  deed. 
Upon  the  question  of  the  effect  of  the  judgment,  and 
of  the  proceedings  under  it,  while  it  remained  in  force, 
the  court  spoke  as  follows : 

**It  is  urged,  that  by  law  the  courts  are,  in  case 
of  a  sale  being  ordered,  directed  to  require  that  the 
sale  be  made  by  the  sheriff,  and  that,  in  this  case, 
they  appointed  another  person  to  make  it.  But  this 
error  could  not  have  the  consequence  of  taking  away 
their  jurisdiction,  nor  of  rendering  the  sale  void. 
They  were  authorized  to  direct  a  sale  by  one  person, 
and  they  directed  a  sale  by  another.  There  is  no  just 
analogy  between  such  a  case,  and  one  where  the  court 
adjudged  that  to  be  done,  which  the  nature  of  the 
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action  does  not  warrant,  as  adjudging  that  a  defend- 
ant make  a  conveyance  for  land,  or  receive  a  beating 
in  a  personal  action." 

Before  leaving  this  case  we  think  it  worth  while 
to  observe  that  it  appears  from  the  statement  pre- 
ceding the  opinion  that  after  the  sale  and  conveyance, 
the  proceedings  in  partition  were  taken  up  by  writ  of 
error,  and  the  order  directing  the  sale  reversed ;  and 
that  thereupon  the  defendants  abandoned  the  posses- 
sion. 

Titles  acquired  through  judgments  merely  er- 
roneous, in  which  the  parties  have  acquiesced,  are 
valid.  A  deed  made  by  a  commissioner,  erroneously 
appointed  by  the  court  in  a  foreclosure  proceeding 
to  make  sale  of  the  property,  no  steps  having  been 
taken  to  secure  a  reversal  of  the  decree,  conveys  the 
title  of  the  party  against  whom  the  decree  was  ren- 
dered, and  that  title  is  unaffected  by  the  error  in  the 
decree. 

In  this  case  the  court  had  complete  jurisdiction, 
and  the  only  error  consists  in  the  appointment  of  a 
commisisoner  to  execute  the  decree.  All  else  is  regu- 
lar. The  decree  will  therefore  be  reversed  only  as 
to  such  appointment,  and  the  cause  will  be  remanded 
to  the  district  court  with  instruction  to  modify  the 
decree  by  directing  the  duties  which  it  devolves  upon 
the  commissioner  to  be  performed  by  the  sheriff. 

Reversed. 

[No.  2019.] 

Haines  v.  Christie  et  al. 

1.  Appellate  Practice — Right  Judgment  upon  Wrong  Reasons. 

If  a  judgment  is  right  it  will  not  be  reversed  because  it  is 
based  upon  wrong  reasons. 

2.  Estates  of  Decedents — Executors-^Renf>oval. 

Where  an  executor  of  an  estate  is  indebted  to  the  estate 
and  denies  the  indebtedness  and  refuses  to  account  to  the  estate 
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for  the  money  he  owes  it,  he  is  Justly  chargeable  with  misman- 
agement, and  should  be  removed. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Caesar  A.  Roberts,  for  appellant. 

Mr.  Amos  Steck  and  Mr.  F.  Van  Norman,  for 
appellee. 

Thomson,  J. 

This  proceeding  was  instituted  in  the  county 
court  of  Arapahoe  county  to  effect  the  removal  of 
Sidney  P.  Haines  as  executor  of  the  last  will  and  tes- 
tament of  his  mother,  Diadamia  Haines,  deceased, 
and  the  appointment  of  a  proper  person  as  adminis- 
trator with  the  will  annexed.  The  petitioner  was  one 
of  the  heirs  of  Diadamia  Haines.  The  petition 
charged  that  the  executor  was  indebted  to  the  estate 
in  a  sum  of  money  very  largely  in  excess  of  his  dis- 
tributive share,  of  which  indebtedness  he  offered  no 
settlement. 

The  executor  answered  denying  any  indebtedness 
whatever,  and  saying  that  the  supposed  debt  was  only 
a  nominal  one,  and  was  placed  at  the  sum  of  $12,443.14 
to  preserve  the  equities  existing  between  the  heirs  if 
a  resettlement  of  the  estate  should  be  found  neces- 
sary. The  residue  of  the  answer  is  voluminous,  but 
it  consists  mostly  of  averments  in  support  of  the  fore- 
going statement,  and  reasons  why  the  respondent 
should  not  be  compelled  to  pay  anything  to  the  estate 
on  account  of  the  alleged  indebtedness. 

The  judge  of  the  county  court  having  been  of 
counsel  for  some  of  the  parties,  the  case  was  trans- 
ferred to  the  district  court  of  the  same  county,  by 
whose  order  it  was  referred  to  Sidney  H.  Dent  to  take 
testimony  and  report.  It  appears  from  the  report  of 
the  referee  that  the  executor  was  indebted  to  the 
estate  on  a  promissory  note  made  by  him  to  the  testa- 
is 
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trix  on  the  20th  day  of  March,  1889,  for  $10,000,  due 
in  two  years,  with  interest  at  eight  per  cent  per  an- 
num; on  which,  after  deducting  certain  payments, 
there  was  due  November  5,  1898,  the  sum  of  $15,- 
343.78 ;  and  that  he  was  also  indebted  to  the  estate  on 
book  account,  in  the  sum  of  $2,447.55.  It  appears 
from  the  executor's  answer,  and  from  his  testimony 
in  the  cause,  which  was  in  line  with  his  answer,  that 
he  did  not  propose  to  account  to  the  estate  for  that 
money,  or  any  of  it.  It  is  true,  as  suggested  by  coun- 
sel, that  it  nowhere  appears  that  the  plaintiflF  ever,  in 
terms,  said  that  he  would  not  pay  what  was  due  from 
him ;  but  he  denied  that  he  owed  anything,  and,  ordi- 
narily, it  is  not  to  be  supposed  that  one  intends  to 
pay  what  he  does  not  owe.  Practically,  the  differ- 
ence between  a  denial  of  a  debt  and  a  refusal  to  pay 
it,  is  not  very  obvious. 

The  district  court  sustained  some  objections  to 
the  referee 's  report,  but  in  the  main  approved  it,  and 
among  the  findings  approved,  was  that  fixing  the  in- 
debtedness of  the  plaintiff  to  the  estate.  The  cause 
was  returned  to  the  countv  court  with  instruction  to 
enter  an  order  removing  the  executor,  and  revoking 
his  letters  testamentary.  It  is  objected  that  the  court, 
in  reaching  its  conclusion,  took  into  consideration 
transactions  by  which  the  defendant's  conduct,  as 
executor,  could  not  be  affected ;  but  we  are  concerned 
only  with  the  judgment  which  was  rendered.  If  that 
was  right,  it  is  immaterial  what  were  the  particular 
reasons  upon  which  it  was  based.  Nor  do  we  regard 
the  conduct  of  the  other  heirs  or  devisees  towards  the 
executor,  or  the  estate,  however  reprehensible  it  may 
have  been,  as  having  any  bearing  upon  the  question 
whether  the  executor  properly  managed  the  estate. 
There  was  evidence  to  sustain  the  finding  concerning 
the  executor's  indebtedness  to  the  estate,  and  we  are 
concluded  by  the  finding.     In  behalf  of  the  defend- 
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ant,  we  are  referred  to  the  opinion  in  the  case  of 
Haines  v.  Christie,  recently  decided  by  our  supreme 
court  (28  Colo.  502).  So  far  as  the  question  involved 
here  is  concerned,  we  are  unable  to  see  what  the  de- 
fendant finds  in  that  opinion  favorable  to  himself. 
The  action  was  for  an  accounting  between  the  execu- 
tor and  the  other  heirs  and  devisees.  The  executor 
claimed  there  as  here  that  the  note  he  had  given  did 
not  represent  an  indebtedness  to  the  estate,  and  on 
the  question  of  indebtedness,  the  decision  of  the  su- 
preme court  was  directly  against  him. 

It  is  provided  by  section  4719,  Mills'  Ann.  Stats., 
that  letters  testamentary,  or  of  administration,  may 
be  revoked  upon  a  number  of  grounds,  among  which 
is  mismanagement  of  the  estate.  If  an  executor  or 
administrator  should  refuse  to  collect  debts  due  to  the 
estate  from  others,  he  would  be  justly  chargeable  with 
mismanagement;  and,  surely,  his  refusal  to  account 
to  the  estate  for  money  owing  to  it  by  himself,  cannot 
be  characterized  by  any  milder  term. — See  Miller  v. 
Elder,  9  Colo.  App.  50. 

Let  the  judgment  be  affirmed.  Affirmed. 
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Company  et  al.  " 

i.     Pleading — Separate  Counts. 

The  duplicate  statement  of  the  same  cause  of  action  and  the 
same  facts  in  different  counts  is  usually  bad  pleading,  but  a  party 
has  a  right  to  plead  and  prove  all  the  facts  upon  which  his  rights 
depend,  and  where  separate  counts,  although  alleging  but  a 
single  cause  of  action,  are  based  upon  different  statements  of 
fact,  the  separate  statements  being  alleged  for  the  purpose  of 
meeting  the  exigencies  of  the  proofs,  the  pleader  should  not  be 
deprived  of  the  privilege  of  proving  any  facts  upon  which  he 
bases  his  right  of  recovery  by  compelling  him  to  elect  upon  which 
count  he  will  proceed. 
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2.  Same— Railroadt— Negligence — Damage    by    Fire    Statutory 

and  Commori'Law  Liability. 
In  an  action  against  a  railroad  company  to  recover  damages 
for  property  destroyed  by  fire,  where  plaintiff  in  one  count  alleged 
a  statutory  liability  without  reference  to  the  question  of  negli- 
gence, and  in  another  count  alleged  a  common4aw  liability  based 
wholly  upon  defendant's  negligence*  the  complaint  stated  two 
distinct  causes  of  action,  and  it  was  prejudicial  error  to  compel 
plaintifT  to  elect  upon  which  count  he  would  proceed,  and  to 
strike  the  other  count  from  the  complaint 

3.  Pleading — Separate  Counts — Railroada— Negligence — Damage 

by  Fire. 
In  an  action  against  a  railroad  company  to  recover  damages 
for  property  destroyed  by  fire,  the  complaint  contained  one 
count  predicated  solely  upon  the  defendant's  negligence  in  caus- 
ing and  setting  out  a  fire  upon  its  right  of  way,  and  in  and  about 
its  depot  and  platform,  and  in  negligently  causing  and  permitting 
it  to  escape  from  its  right  of  way  to  plaintiff's  property.  Another 
count  charged  a  liability  for  the  results  of  fire  caused  in  the 
operation  of  defendant's  line  of  road,  and  specified  various  al- 
leged negligent  acts  In  such  operation,  particularly  the  dangerous 
condition  of  the  right  of  way  at  the  place  where  the  fire  origin- 
ated by  permitting  inflammable  and  combustible  material  to  ac- 
cumulate thereon,  by  which  the  fire  was  communicated  to 
plaintiff's  property,  and  the  negligent  construction  of  defendant's 
depot  and  platform,  and  a  failure  to  provide  and  maintain  suit- 
able appliances  to  extinguish  fire.  Another  count  alleged  the 
negligent  placing  and  leaving  of  a  car  of  powder  on  defendant's 
tracks  in  its  yards  in  violation  of  a  city  ordinance,  and  the  negli- 
gent failure  to  remove  the  car  of  powder  from  its  exposed  posi- 
tion when  the  fire  originated,  whereby  the  firemen  of  the  city 
were  deterred  and  prevented  from  extinguishing  the  fire.  Held, 
that  the  different  counts  are  not  repetitions  of  the  same  facts 
so  as  to  be  obnoxious  to  the  code  provision  prohibiting  unneces- 
sary repetition,  and  that  it  was  prejudicial  error  to  require  plain- 
tiff to  elect  one  count  upon  which  to  proceed  and  to  strike  the 
others  from  the  complaint. 

4.  Same — Statutory  and  Common-Law  Liability. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  property  destroyed  by  fire  where  the  complaint  alleged  a 
statutory  liability  and  a  common-law  liability  in  separate  counts, 
and  plaintiff  was  compelled  to  elect  upon  which  count  to  pro- 
ceed, and  having  elected  to  proceed  upon  the  common-law  count 
was  permitted  to  amend  it  so  as  to  Include  the  allegations  of  a 
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statutory  liability,  a  ruling  of  the  court  restricting  plaintiff  to  the 
common-law  remedy  was  prejudicial  error. 

5.    Railroads— Negligence— Damage  by  Fire— Evidence. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  property  destroyed  by  fire  where,  in  addition  to  the  allegation 
of  negligence  in  operating  the  road  and  starting  the  fire,  plaintiff 
alleged  negligence  in  permitting  inflammable  and  combustible 
material  to  accumulate  and  remain  upon  the  right  of  way, 
whereby  the  fire  was  communicated  to  plaintiff's  property,  and 
during  several  days  of  the  trial  plaintiff  was  not  permitted  to 
introduce  any  evidence  as  to  the  dangerous  condition  of  the  right 
of  way,  although  such  testimony  was  offered,  the  court  ruling 
that  plaintiff  was  restricted  in  its  right  of  recovery  to  a  showing 
of  negligence  in  the  defective  construction  or  careless  handling 
of  defendant's  locomotives,  such  ruling  of  the  court  was  preju- 
dicial error,  and  its  prejudicial  effect  was  not  cured  by  the  court 
subsequently  ruling  otherwise  and  permitting  the  evidence  to  be 
introduced. 
6    Same. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  property  destroyed  by  fire,  testimony  as  to  the  condition  of 
an  engine  belonging  to  defendant,  and  which  was  shown  to  have 
passed  on  the  track  close  to  the  place  where  the  fire  originated 
a  few  minutes  before  its  discovery,  by  a  witness  who  examined 
the  engine  a  week  or  two  weeks  after  the  fire,  was  admissible, 
and  its  exclusion  was  error. 

7.  Same. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  property  destroyed  by  fire,  where  the  only  engine  that  could 
have  set  the  fire  was  identified,  evidence  of  the  setting  out  of 
fires  at  other  times  and  places  by  other  engines  belonging  to  de- 
fendant was  properly  excluded. 

8.  Insurance— Subrogation — Statutory  Liability. 

Where  property  which  is  insured  is  destroyed  by  fire  under 
such  circumstances  that  the  owner  has  an  action  for  damage 
against  the  person  causing  the  fire,  and  the  owner  collects  the 
insurance,  the  insurance  company  may  be  subrogated  to  the  right 
of  the  owner  to  an  action  against  the  person  responsible  for  the 
fire,  whether  the  right  of  action  be  statutory  or  at  common  law, 
but  where  the  action  is  statutory  it  must  be  brought  in  the  name 
of  the  owner. 

9.  Railroade— Negligence— Damage  by  Fire— Evidence. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  property  destroyed  by  fire,  the  fact  of  the  origin  of  the  fire 
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should  be  established  like  any  other  material  fact  in  the  case. 
The  jury  within  certain  limits  may  be  permitted  to  infer  the  fact 
upon  circumstances  proved,  but  such  proof  should  be  amply 
sufficient  to  rebut  the  probability  of  the  fire  having  originated 
in  any  other  way,  considering  the  facts,  circumstances  and  con 
ditions  of  the  particular  case,  as  disclosed  by  the  evidence. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  Sylvester  Q.  Williams,  Mr.  R.  W.  Bargee 
and  Mr.  George  Gardner,  for  appellants. 

Messrs.  Wolcott  &  Vaile  and  Mr.  William  W. 
Field,  for  appellee,  The  Denver  &  Rio  Grande  Rail- 
road Company. 

Wilson,  P.  J. 

This  suit  grew  out  of  a  fire  at  Colorado  Springs 
on  October  1,  1898,  which  destroyed  a  large  amount 
of  property.  Among  other  victims  was  The  Cris- 
sey  &  Fowler  Lumber  Company,  who,  it  is  al- 
leged, lost  a  large  amount  of  lumber  and  building 
materials  then  being  in  a  lumber  yard  maintained  by 
them,  lying  not  far  distant  from  the  tracks  of  the 
defendant  railroad  company.  It  is  claimed  that  the 
fire  originated  in  the  freight  yards  of  the  defendant 
railroad  company  at  or  about  its  freight  depot, 
through  the  negligence  of  said  defendant,  and  the 
plaintiff  seeks  to  make  it  liable  for  the  loss  incurred. 
The  property  of  the  lumber  company  was  partially 
insured.  The  several  amounts  of  this  insurance  hav- 
ing been  paid,  the  insurers  so  paying  claim  to  be  sub- 
rogated to  the  extent  of  such  payments  to  the  rights 
and  claims  of  the  lumber  company  against  the  de- 
fendant railroad  company,  if  any,  and  hence  are 
made  coplaintiffs  with  the  lumber  company,  the 
owner  of  the  property  destroyed. 

The  complaint  sets  out  the  cause  or  causes  of 
action  in  four  counts.    The  first  count  proceeds  ex- 
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clusively  upon  the  theory  of  statutory  liability.  It 
charges  a  liability  independent  of  any  question  of 
negligence,  alleging  that  the  fire  which  occasioned 
plaintiff's  loss  was  set  out  or  caused  by  the  defendant 
railroad  company  in  the  operation  of  its  line  of  rail- 
road. It  is  predicated  upon  what  is  generally  known 
as  the  railroad  fire  statute,  which  reads  as  follows: 
* '  Every  railroad  corporation  operating  its  line  of  rail- 
road or  any  part  thereof  shall  be  liable  for  all  dam- 
ages by  fire  that  is  set  out  or  caused  by  operating  its 
line  or  any  part  thereof,  and  such  damages  may  be 
recovered  by  the  party  damaged  by  proper  action 
in  any  court  of  competent  jurisdiction." — Mills'  Ann. 
Stats.,  sec.  3706;  Laws  1887,  p.  368,  sec.  1. 

In  the  second  count,  or  for  a  second  cause  of  ac- 
tion, the  plaintiffs,  after  repeating  the  preliminary 
allegations  as  to  the  incorporation  of  the  respective 
parties,  and  the  description  of  the  property  de- 
stroyed, alleged  as  the  cause  of  the  loss  that  the  de- 
fendant railroad  company,  its  agents,  servants  and 
employees,  negligently  caused  and  set  out  a  fire  in  and 
upon  said  defendant's  right  of  way,  and  in  and  about 
its  platforms  and  freight  depot,  and  that  said  fire 
was  by  said  defendant  railroad  company,  its  agents, 
servants  and  employees,  omitting  and  failing  to  ex- 
ercise due  care  and  caution  in  the  premises,  negli- 
gently permitted  and  caused  to  escape  from  said  right 
of  way,  platforms  and  freight  depot,  and  to  communi- 
cate with  and  ignite  and  destroy  the  property  of  the 
plaintiff  lumber  company;  that  the  destruction  of 
said  property  was  the  probable,  direct  and  natural 
result  of  the  negligence  of  said  defendant,  its  agents, 
servants  and  employees,  in  negligently  causing  and 
setting  out  the  fire,  and  in  negligently  causing  and 
permitting  it  to  escape. 

The  third  count  charges  a  liability  upon  the  de- 
fendant railroad  company  for  the  results  of  the  fire 
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caused  in  the  Operation  of  its  line  of  railroad,  and 
also  charges  that  these  various  acts  done  in  the  said 
operation  of  its  line,  were  negligently  done  by  the 
said  defendant.  These  acts  of  negligence  complained 
of  are  set  out  in  considerable  detail,  and  embrace 
among  other  things,  the  alleged  improper  construc- 
tion and  maintenance  of  the  freight  depot  and  plat- 
forms, so  that  it  constituted  and  became  an  unusual 
and  dangerous  receptacle  for  the  accumulation  of  all 
manner  of  loose  and  readily  combustible  materials; 
that,  by  reason  of  such  negligence,  there  had  accumu- 
lated and  were  suffered  to  remain  in  and  about  such 
depot  and  platforms  long  prior  to  and  at  the  time  of 
such  fire,  great  quantities  of  loose  papers,  straw, 
dried  weeds,  unbaled  excelsior  packing,  and  so  forth, 
where  it  was  constantly  exposed  to  immediate,  great 
and  unusual  danger  from  fire  from  the  locomotives 
and  engines  of  the  defendant  railroad  company  in  the 
operation  of  its  line  of  railroad;  that  such  an  accum- 
ulation of  combustible  material  so  negligently  per- 
mitted, constituted  an  unusually  dangerous  and  con- 
stant exposure  of  said  freight  depot  and  platforms, 
cars  and  other  railroad  property  adjacent  thereto, 
and  the  property  of  adjacent  owners  to  destruction  by 
fire;  that,  despite  such  dangerous  conditions  and  ac- 
cumulations, the  defendant  railroad  company  negli- 
gently failed  to  provide  or  maintain  suitable  appli- 
ances or  provisions  for  the  extinguishment  of  fires; 
that  it  negligently  permitted  its  platforms  about  the 
depot  to  become  and  remain  saturated  with  oils  and 
other  inflammable  fluids.  That  it  negligently  placed 
and  kept  for  an  unreasonable  time  upon  its  tracks  in 
said  yard,  in  a  dangerous  and  improper  place,  in 
close  and  dangerous  proximity  to  its  depot  and  plat- 
forms and  such  accumulations  of  combustible  and 
inflammable  materials,  a  carload  of  gunpowder ;  that 
said  defendant  negligently  failed  to  extinguish  the 
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fire,  and  after  its  commencement  failing  to  remove 
the  car  of  powder  from  its  dangerously  exposed  po- 
sition, as  it  was  its  duty  to  do,  negligently  permitted 
and  caused  the  fire  to  communicate  with  the  powder, 
whereby  it  was  exploded,  and  large  quantities  of 
burning  material,  brands,  sparks  and  fire  were  cast 
upon  the  property  of  the  plaintiff  lumber  company, 
causing  its  destruction. 

The  fourth  count  or  cause  of  action  repeats  the 
allegations  in  the  third  count  as  to  the  incorporation 
and  character  of  the  parties,  description  of  the  prop- 
erty destroyed,  and  also  description  of  the  alleged 
negligent  and  dangerous  conditions  existing  in  the 
yard  at  the  time  of  the  fire,  and  adds  thereto  a  copy 
of  an  ordinance  of  the  city  of  Colorado  Springs  under 
which  it  was  claimed  that  the  keeping  of  the  car  of 
powder  in  the  yards  at  the  time  was  in  violation  of 
law;  and  adds,  also,  an  allegation  to  the  effect  that 
by  reason  of  defendant  railroad  company's  negli- 
gence in  exposing  said  car  of  powder  and  explosive 
in  its  improper  and  dangerous  condition  and  in  con 
sequence  of  the  rapid  spread  of  the  fire  in  the  direc- 
tion of  the  car,  consequent  upon  the  burning  of  the 
large  quantity  of  combustible  and  inflammable  ma- 
terials negligently  permitted  by  said  defendant  to 
have  accumulated  and  remained  upon  its  right  of 
way,  the  firemen  of  the  city  fire  department  of  Colo- 
rado Springs  having  come  upon  the  premises  for  the 
purpose  of  extinguishing  the  fire,  were  deterred  and 
prevented  by  reason  of  the  danger  to  their  lives  and 
limbs  occasioned  by  the  presence  of  said  powder  car 
in  its  dangerous  exposure  to  the  fire,  in  their  endeav- 
ors to  extinguish  the  fire,  and  were  compelled,  in 
order  to  secure  their  personal  safety,  to  cease  their 
efforts  and  withdraw  from  the  premises. 

The  defendant  railroad  company  interposed  a 
demurrer  to  the  entire  complaint  upon  the  ground 
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that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  it  was  ambiguous,  unintel- 
ligible and  uncertain,  and  also  upon  the  same  grounds 
demurred  separately  to  each  of  the  several  alleged 
causes  of  action,  separately  set  forth  in  the  four 
several  counts.  These  being  overruled,  the  defend- 
ant railroad  company  answered  separately  the  sev- 
eral causes  of  action,  denying  each  and  every  allega- 
tion therein  except  the  allegations  as  to  its  incorpora- 
tion and  the  ownership  and  operation  by  it  of  a  line 
of  railroad  through  the  city  of  Colorado  Springs  at 
the  date  charged. 

At  the  trial,  before  any  evidence  was  introduced, 
defendant  railroad  company  moved  the  court  to  com- 
pel plaintiffs  to  elect  upon  which  count  of  the  com- 
plaint they  would  proceed.  This  motion  was  sus- 
tained, and  the  plaintiflfs  reserving  their  exception, 
elected  to  stand  upon  the  third  count,  which,  how- 
ever, by  leave  of  the  court,  they  were  permitted  to 
amend  by  interlineation,  so  as  to  allege  more  spe- 
cifically that  the  fire  was  negligently  set  out  by  the 
defendant  railroad  company,  and  also  that  it  wa^ 
set  out  and  caused  in  the  operation  of  said  company's 
road.  The  other  counts  were  stricken  out.  Upon  the 
conclusion  of  the  testimony  offered  in  behalf  of  the 
plaintiffs,  defendant  railroad  company  moved  that 
the  jury  be  instructed  to  return  a  verdict  in  its 
favor.  This  motion  was  sustained  on  the  ground,  as 
stated  by  the  court,  that  the  origin  of  the  fire  had  not 
been  satisfactorily  proven. 

1.  In  pleading  at  common  law,  a  second  count 
might  embody  a  new  cause  of  action,  or  be  a  state- 
ment in  different  form,  of  a  single  cause  already  de- 
clared on.  Under  the  code  practice  different  causes 
of  action  must  still  be  separately  stated,  but  it  is 
generally  required  that  the  different  statements  or 
counts  should  contain  causes  of  action  different  in 
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fact,  the  code  requiring  usually  that  a  complaint  shall 
contain  a  statement  of  the  facts  constituting  the  cause 
of  action  without  repetition,  or  sometimes,  as  in  the 
language  of  our  code,  without  unnecessary  repeti- 
tion. This  rule,  however,  is  hy  no  means  ironclad, 
and  is  subject  to  many  exceptions,  sometimes  de- 
pending upon  the  nature  of  the  statutory  provisions. 
It  may  be  said  generally,  however,  that  the  code  prac- 
tice discourages  at  least  the  insertion  in  a  complaint 
of  a  second  count  which  contains  the  same  cause  of 
action  and  statement  of  facts  set  forth  in  a  different 
cause.  A  duplicate  statement  of  the  same  cause  of 
action  and  of  the  same  facts  in  other  words,  is  not 
usually  good  pleading. — Bliss  on  Code  Pleading, 
§  119.  If  a  complaint  is  supposed  to  be  obnoxious  to 
this  rule,  the  proper  proceeding  on  the  part  of  the 
defendant  is  a  motion  requiring  the  plaintiflf  to  elect 
upon  which  count  or  statement  he  will  go  to  trial. 
It  is  impossible  from  the  very  nature  of  the  case  to 
lay  down  any  fixed  specific  rule  which  should  in  all 
cases  control  the  trial  court  in  its  determination 
whether  such  motion  should  be  sustained  or  denied. 
It  would  seem,  and  it  has  been  so  held  by  this  court, 
to  be  the  better  rule  that  the  matter  be  left  to  the 
discretion  of  the  trial  court,  regulated  and  controlled 
by  the  circumstances  of  the  particular  case  in  which 
the  motion  is  made. — Manders  r.  Craft,  3  Colo.  App. 
238.  The  exercise  of  that  discretion,  however,  would 
of  course  be  subject  to  review  by  the  appellate  courts, 
and  its  abuse  would  be  ground  for  reversal. 

In  Follett  et  al  v.  Railivay  Co.  et  al,  36  N.  Y. 
Supp.  200,  it  was  said  in  reference  to  a  motion  of 
this  character:  '*The  motion  was  properly  denied. 
Under  our  present  system,  parties  are  allowed  to 
plead  the  real  facts.  What  benefit  would  result  from 
that  liberality,  if,  upon  the  trial,  the  party  may  not 
prove  the  facts  as  pleaded  ?    A  party  has  an  absolute 
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right  to  plead  and  prove  the  facts  upon  which  his 
rights  depend — to  prove  them  all,  and  to  prove  them 
as  they  took  place.  The  determination  of  the  rights 
that  flow  from  those  facts  is  the  duty  of  the  court, 
which  cannot  properly  be  transferred  to  the  party. 
The  only  motive  conceivable  for  urging  such  a  motion 
is  a  hope  that  the  party  might  make  an  unwise  elec- 
tion, to  the  detriment  of  his  rights.  To  compel  a 
party  to  take  a  position  involving  such  a  peril  would 
be  an  abuse  of  discretion  which  would  speedily  be 
corrected  by  the  appellate  court.*' 

In  BrocTcett  v.  Railuay  Co.,  47  Atl.  764,  the  Con- 
necticut supreme  court  of  errors  said  the  plaintiff 
was  **  entitled  to  allege  what  was  substantially  the 
same  fact  in  different  forms,  to  meet  the  possible  con- 
ditions of  testimony.  Such  double  allegations  are 
improper  only  when  plainly  unnecessary,  or  one  or 
the  other  is  false,  to  the  knowledge  of  the  pleader." 
In  that  case  it  was  said  that  the  counsel  for  plaintiff 
was  strangely  mistaken  in  supposing  that  he  could 
make  two  causes  of  action  out  of  the  injury  to  his 
client,  and  that  the  separation  of  his  material  alle- 
gations by  the  words  ** second  count"  was  unwar- 
ranted and  ineffective,  but  the  trial  court  emphasized 
the  fault  by  its  error  in  ordering  the  plaintiff  to  elect 
on  which  count  she  would  proceed.  The  practical 
effect  of  this,  the  court  said,  was  to  compel  the  plain- 
tiff to  omit  an  averment  she  was  entitled  to  make. 

In  a  very  recent  Missouri  case,  Rinard  ik  RaiU 
nay  Co.,  64  Southwestern  127,  it  was  said,  a  plaintiff 
**may  plead  a  single  cause  of  action  in  as  many  dif- 
ferent counts  as  he  chooses,  to  meet  any  possible 
state  of  the  proofs,  and  this  will  not  make  his  counts 
repugnant.  •  *  •  If  any  one  of  the  counts  in  a 
petition  so  framed  is  good,  it  will  support  a  general 
verdict.  This  being  true,  a  plaintiff  cannot  be  com- 
pelled to  elect  upon  which  count  he  will  stand.    In 
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the  case  at  bar,  the  cause  of  action  is  single.  *  *  * 
There  was  no  error  in  overruling  the  motion  to  elect. ' ' 

The  Colorado  code  provisions  which  are  appli- 
cable to  the  question  before  us  are  contained  in  code 
sections  49  and  70.  The  latter  provides  that  a  plain- 
tiff may  unite  several  causes  of  action  in  the  same 
complaint,  when  they  arise  out  of  any  one  of  certain 
specified  classes,  one  being  all  actions  sounding  only 
in  damages  for  injuries  to  property,  but  that  in  all 
such  cases  it  should  be  necessary  to  state  separately 
the  different  causes  for  which  the  action  is  brought. 

Section  49  provides,  among  other  things,  that  the 
complaint  shall  contain  *  *  a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary  and  concise 
language,  without  unnecessary  repetition. ' ' 

In  Manders  v.  Craft,  supra,  this  court,  in  dis- 
cussing and  construing  this  last  cited  section,  held 
that  the  words  ** without  unnecessary  repetition" 
must  of  themselves  in  many  instances  modify  the  rule 
as  usually  laid  down  in  general  terms,  and  paid  as  a 
reason  therefor  that  **the  obvious  intention  of  the 
system  of  code  pleading  is  that  it  shall  be  more  equi- 
table than  that  of  the  common  law.  To  so  construe 
it  as  to  render  it  more  restrictive  would  defeat  the  in- 
tention. In  Bliss  it  will  be  observed  that  the  rule  is 
considerably  modified.  The  language  is:  *But  it  is 
generally  required,'  showing  that  it  is  not  regarded 
as  arbitrary  and  mandatory,  but  that  there  are  many 
exceptions,  and  this  is  supported  by  the  context  of  sec- 
tion 119  and  subsequent  sections.  *  •  •  The  stat- 
ute prohibits  unnecessary  repetition,  but  does  not 
prohibit  repetition  entirely."  The  court  said  there 
were  many  cases  where  a  party  should  be  required 
to  elect,  but  added:  ,  '* There  are  also  many  cases 
where  the  arbitrary  application  of  the  rule  would  pre- 
vent justice. " 

In  Cramer  v.  Oppenstein,  16  Colo.  511,  the  su- 
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preme  court  said  in  construing  this  same  sectioa: 
''Duplicate  statements  for  the  same  cause  of  action 
are  not  absolutely  prohibited.  They  may  sometimes 
be  necessary  and  therefore  permissible,  as  where 
there  is  reasonable  cause  to  believe  that  the  plaintiff 
cannot  safely  go  to  trial  upon  a  single  statement. 
There  may  be  circumstances  under  which  the  plain- 
tiff cannot  reasonably  be  expected  to  anticipate  the 
evidence  in  advance  of  the  trial/* 

In  Leonard  v.  Roberts,  20  Colo.  90,  the  court 
said :    * '  The  code  does  not  absolutely  prohibit  such 
pleadings,  but  provides  simply  that  the  facts  *  shall  be 
stated  in  concise  language  without  unnecessary  repe- 
tition.'   It  is  sometimes  impossible  for  the  plaintiff 
to  be  certain  in  advance  of  the  real  ground  of  lia- 
bility, and  while  double  pleadings  should  be  restricted 
within  the  narrowest  limits  possible  without  unneces- 
sarily endangering  plaintiff's  rights,  or  subjecting 
him  to  the  danger  of  a  nonsuit,  in  this  case  the  trial 
court  properly  refused  the  defendant's  motion  to 
compel  plaintiff  to  elect  upon  which  count  he  would 
proceed."    In  that  case  the  court  expressly  stated, 
it  was  admitted  tbat  the  cause  of  action  was  the  same 
in  both  counts,  the  double  statement  being  used  for 
the  purpose  of  meeting  the  exigencies  of  the  proofs. 
It  must  be  borne  in  mind  that  whatever  may  be  the 
force  and  extent  of  the  prohibition  of  a  double  state- 
ment of  a  single  cause  of  action  as  contained  in  sec- 
tion 49,  the  unnecessary  repetition  which  is  pro- 
hibited is  of  the  facts  only,  constituting  the  eanse 
of  action. 

In  Manders  v.  Craft,  supra,  one  of  the  authori- 
ties cited  by  the  opinion  in  support  of  the  doctrine 
announced  by  the  court  was  Birdseye  v.  Smith,  32 
Barb.  217.  In  that,  it  was  said :  *  *  Several  statements 
of  the  same  cause  of  action,  substantially  the  same, 
and  differing  only  in  form,  are  not  necessary,  but 
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where  the  statements  differ  materially  and  in  sub- 
stance, and  are  not  unnecessarily  inserted,  and  can- 
not mislead  the  defendant  or  embarass  the  defense, 
but  are  only  inserted  from  the  caution  which  every 
good  practitioner  finds  it  necessary  to  exercise  to 
guard  against  the  infirmities  of  human  memory  and 
the  defects  of  human  testimony,  I  would  allow  them 
to  stand  as  not  unnecessary  repetitions. '* 

Bliss,  section  120,  says:  ** Affirmative  provision 
is  made  for  the  union  of  different  causes  of  action, 
and  it  is  not  required  that  they  be  such  causes  that  a 
recovery  may  be  had  upon  each ;  nor  would  the  join- 
der be  such  a  repetition  of  facts  as  is  forbidden.  The 
facts  in  the  two  statements  would  not  be  the  same ; 
there  may  be  actually  two  grounds  for  the  action, 
or,  being  only  one,  certain  supposed  grounds  may  be 
so  connected  that  the  plaintiff  may  not  be  able  to 
tell  in  advance  which  will  be  established  upon  the 
trial.  The  code  will  have  failed  in  its  chief  object  if 
he  is  forbidden  to  develop  every  ground  upon  which 
he  bases  his  right  of  recovery. ' ' 

2.  Applying  these  principles,  thus  authorita- 
tively announced  by  both  the  appellate  courts  of 
Colorado,  and  also  by  the  highest  courts  of  other 
jurisdictions  in  well-considered  opinions,  and  which 
commend  themselves  to  us  as  eminentlv  sound  and 
reasonable,  we  think  it  manifest  that  in  this  instance 
the  sustaining  of  the  motion  to  compel  plaintiffs  to 
elect  on  which  of  the  four  counts  they  would  proceed, 
was  an  unsound  exercise  of  judicial  discretion,  and 
was  prejudicial  error.  Whatever  may  be  said  as  to 
the  second,  third  and  fourth  counts,  whether  they 
together  constituted  but  one  causie  of  action,  and 
were  merely  different  statements  of  it,  it  is  certain 
that  the  first  count  stated  a  cause  of  action  which  was 
distinct  and  different  from  that  set  forth  in  anv  one 
or  all  of  the  other  three.  This  was  a  statement  of  the 
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statutory  liability.  Under  it  the  question  of  negli- 
gence was  entirely  eliminated.  Under  it  the  plain- 
tiffs were  entitled  to  recover  if  it  were  shown  that 
their  damages  were  occasioned  by  a  fire  that  was  set 
out  or  caused  by  the  operating  of  defendant  railroad 
company's  line  of  railroad,  or  of  any  part  thereof. 
The  remaining  counts,  whether  they  set  forth  one  or 
more  causes  of  action,  sought  to  enforce  the  common- 
law  remedy  of  plaintiffs,  and  were  based  wholly  up- 
on the  negligence  of  the  defendant  railroad  company. 
The  causes  of  action,  therefore,  were  entirely  differ- 
ent. The  one  entitled  plaintiffs  to  recover  on  the 
simple  showing  that  the  fire  was  set  out  or  caused 
by  the  defendant  railroad  company  in  the  operation 
of  its  road.  To  support  a  recovery  under  the  other, 
this  was  by  no  means  sufficient.  This  might  have 
been  proved  beyond  doubt,  or  even  conceded,  but 
still  plaintiffs  would  have  been  required  to  go  further, 
and  to  have  shown  the  negligence  of  the  defendant 
railroad  company.  That  the  plaintiffs  had  a  right 
under  code  section  70  to  unite  these  two  causes  of 
action  in  the  same  complaint,  is,  we  think,  clear  under 
all  code  authorities,  and  beyond  question.  In  Rail- 
way Co.  V.  Henderson,  10  Colo.  2,  our  supreme  court 
in  construing  the  stock  killing  statute,  says:  "The 
statute  is  in  our  judgment  simply  cumulative.  The 
object  of  the  legislature  was  not  to  interfere  with  the 
owner 's  existing  rights,  but  owing  to  the  difficulty  of 
establishing  negligence,  to  give  him  additional  re- 
lief.'' This  language  is,  we  think,  equally  applica- 
ble to  the  fire  statute.  Nowhere  in  the  statutes,  either 
within  the  fire  statute  itself,  or  elsewhere,  is  the 
slightest  intent  manifested  to  substitute  this  for  the 
common-law  remedy  of  a  party,  and  entirely  abolish 
the  latter,  and  to  so  hold  would  in  our  opinion  be  a 
judicial  assumption  without  authority  or  support. 
If,  therefore,  the  two  remedies  still  exist,  the  causes 
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of  action  arising  under  them  can  unquestionably  be 
united  in  the  same  complaint,  because  the  action  is 
for  injuries  to  property,  and  in  such  case,  by  express 
provision  of  the  code,  the  two  causes  are  required  to 
be  stated  separately  in  the  complaint. 

In  Colorado  Coal  and  Iron  Co.  v.  Carpita,  6  Colo. 
App.  252,  the  doctrine  which  we  have  announced  is 
recognized,  and  the  court  says  also  that  where  it  is 
proper  to  join  two  causes  of  action,  one  under  the 
statute  and  the  other  at  common  law,  "they  should 
be  separately  stated,  and  each  should  contain  enough 
to  show  a  cause  of  action  on  the  theory  which  may 
be  adopted.'*  We  believe  it  therefore  to  be  indis- 
putable that  the  complaint  in  question  contained  at 
least  two  dinstinct  causes  of  action,  the  one  statutory 
and  the  other  at  common  law,  which  might  properly 
be  united,  and  which  it  was  not  only  the  privilege 
but  the  duty  of  the  plaintiffs,  under  the  express  re- 
quirements of  the  code,  to  state  separately. 

3.  As  there  must  be  a  retrial  of  this  cause, 
it  is  not  improper,  and  indeed,  fairness  to  the  trial 
court  and  to  counsel  would  seem  to  require,  that  we 
should  consider,  briefly  at  least,  the  second,  third  and 
fourth  counts  in  the  complaint,  with  reference  to  the 
interposition  of  a  motion  requiring  plaintiffs  to  elect 
between  them.  Whether  they  may  be  considered  as 
each  setting  forth  a  distinct  cause  of  action,  or  as  a 
statement  of  only  one  cause  of  action,  but  in  different 
form,  we  do  not  think  they  come  within  the  prohibi- 
tion of  the  code  or  of  the  rules  of  practice  laid  down 
by  our  appellate  courts.  Considered  as  stating  but 
one  cause  of  action,  the  statements  are  not  inconsis- 
tent or  contradictory,  are  not  duplicate  statements, 
are  not  repetitions  of  the  same  facts,  whether  neces- 
sary or  unnecessary.  Each  contains  the  statement  of 
some  material  fact  or  facts  not  contained  in  either  of 
the  others.    The  second  count  is  predicated  solely 
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tipon  the  negligence  of  the  defendant  railroad  com- 
pany, its  agents,  servants  and  employees,  in  causing 
and  setting  out  a  fire  upon  its  right  of  way,  and  in 
and  about  its  platforms  and  freight  depot,  and  in 
negligently  causing  and  permitting  it  to  escape  from 
its  right  of  way,  whereby  the  property  of  the  plain- 
tiff lumber  company  was  destroyed.  This  would 
seem  to  set  out  a  cause  of  action  complete  and  per- 
fect in  itself,  as  well  as  distinct  from  the  others. 
The  alleged  liability  of  the  defendant  railroad  com- 
pany was  not  based  upon  the  fact  that  the  fire  was 
caused  or  set  out  by  it  solely  in  the  operation  of  its 
line  of  road.  The  third  count  charges  a  liability 
against  the  defendant  for  the  results  of  fire  caused 
in  the  operation  of  its  line  of  road,  and  also  charges 
that  the  various  specified  acts  done  in  the  operating 
of  its  line  of  railroad  were  negligently  done  by  the 
defendant.  These  various  acts  are  set  out  in  great 
detail,  and  are  summarized  in  a  preceding  part  of 
this  opinion.  They  concern  more  particularly  the 
alleged  negligent  and  dangerous  condition  of  the 
right  of  way  at  and  about  the  place  where  the  fire 
originated,  and  by  reason  and  by  means  of  which  the 
fire  was  charged  to  have  been  communicated  to  and 
destroyed  the  property  of  the  plaintiff  lumber  com- 
pany. They  embrace  also  the  alleged  negligent  con- 
struction of  the  freight  depot  and  its  platforms.  In 
this  count  it  is  also  charged  that  defendant  well  know- 
ing the  dangerous  condition  of  its  right  of  way,  neg- 
ligently failed  to  use  proper  care  and  precautions 
against  fire  and  to  maintain  any  suitable  appliances 
for  the  extinguishment  of  fire.  The  fourth  count 
charges,  among  other  things,  that  the  placing  of  the 
car  of  powder  where  it  was  at  the  time  of  the  fire  was 
in  violation  of  an  ordinance  of  the  city  of  Colorado 
Springs,  and  further,  that  the  defendant  railroad 
company  negligently  failed  to  remove  said  car  of 
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powder  from  its  exposed  position  when  the  fire  orig^ 
inated,  as  it  was  its  duty  to  do ;  also  that  by  reason 
of  the  improper  placing  in  such  an  exposed  condition 
of  the  car  of  powder  and  the  failure  to  remove  it,  the 
fire  department  of  the  city  which  had  come  upon  the 
premises  with  their  appliances  for  the  purpose  of 
extinguishing  the  fire,  were  deterred  and  prevented 
in  their  efforts  so  to  do,  and  as  they  might  otherwise 
have  done,  by  reason  of  the  great  peril  and  imminent 
danger  to  life  and  limb  to  which  the  firemen  were 
exposed.  Each  of  these  statements  contained  some 
material  facts  alleged  to  constitute  negligence,  which 
were  not  included  in  either  of  the  others.  They  were 
not  duplicate  statements,  therefore,  in  any  sense,  nor 
merely  repetitions  in  a  different  form  of  the  same 
facts  constituting  the  cause  of  action  previously  de- 
clared on,  hence  they  were  not  obnoxious  to  the  rule 
which  prohibits  additional  counts,  where  they  con- 
tain simply  a  statement  of  the  same  facts  as  the 
others.  Nor  was  there  anything  in  them  which  could 
by  any  possibility  have  misled  or  embarassed  the  de- 
fendant railroad  company. 

The  several  counts  being  of  such  a  character,  the 
compulsory  election  by  plaintiffs  of  only  one  upon 
which  to  rely  would  necessarily  cause  them  to  lose 
the  benefit  of  some  allegations  as  to  material  facta 
bearing  upon  the  question  of  the  negligence  of  de- 
fendant railroad  company,  and  its  subsequent  lia- 
bility. The  liberal  provisions  of  the  code  and  policy 
of  the  code  practice  do  not  require  a  plaintiff  to  be 
placed  at  such  a  disadvantage,  and  especially  should 
not,  when  it  is  manifest,  as  it  is  here,  that  By  permit- 
ting all  the  counts  to  stand  the  defendant  could  by 
no  means  be  prejudiced.  We  think  this  clearly  a  case 
where  the  plaintiffs'  supposed  grounds  of  action  are 
so  connected,  and  where  there  are  allegations  of  so 
many  different  facts  constituting  negligence,  that  it 
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may  well  be  said  the  plaintiffs  were  unable  to  an* 
ticipate  what  would  be  established  by  the  testimony 
upon  the  trial,  and  hence  should  have  been  permitted 
to  have  gone  to  trial  upon  all  of  the  four  counts  as 
set  forth  in  their  complaint.  It  was  not  obnoxious 
to  the  provisions  of  the  code,  nor  to  the  rules  of  plead- 
ing as  laid  down  by  our  appellate  courts. 

4.  This  error  of  the  court  in  requiring  plain- 
tiffs to  elect  was  emphasized  by  subsequent  rulings, 
some  clearly  erroneous,  and  all,  whether  erroneous 
or  not,  manifestly  prejudicial  to  the  plaintiffs,  be- 
cause of  the  vacillating  position  of  the  court  EHrst, 
the  demurrer  attacking  separately  each  count  in  the 
complaint  because  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  having  been  overruled, 
the  court  sustained  the  motion  requiring  plaintiffs 
to  elect  upon  which  one  of  these  four  counts,  each 
of  which  had  been  so  held  to  be  good,  they  would 
stand,  and  denied  their  request  that  they  be  allowed 
to  stand  upon  the  common  law  and  statutory  causes 
of  action.  Leave  was  then  granted  to  plaintiffs  to 
amend  the  third  count,  upon  which  they  elected  to 
stand,  by  interlineation,  and  this  they  did  by  al- 
leging more  specifically  that  the  fire  was  set  out  and 
caused  in  the  operating  of  defendant  railroad  com- 
pany's road,  so  as  to  have  embraced  in  this  third 
count,  as  contended  by  plaintiffs,  the  statutory  right 
of  action,  and  have  sustained  a  recovery  upon  that 
ground,  if  a  recovery  was  had.  Whether  this  con- 
tention of  plaintiffs  was  well  founded  or  not,  they 
were  deprived  of  all  benefit  from  the  amendment  so 
allowed  by  a  subsequent  ruling  of  the  court  during 
the  progress  of  and  early  in  the  trial,  to  the  effect 
that  the  plaintiffs  would  not  be  permitted  to  recover 
by  virtue  of  the  statute  in  any  event,  but  would  be 
restricted  in  their  recovery,  if  any  such  might  be 
had,  to  the  common-law  remedy,  based  wholly  upon 
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the  negligence  of  the  defendant  railroad  company, 
and  ruling  that  such  negligence  must  be  shown  to 
have  consisted  in  the  defective  construction  or  in  the 
careless  handling  of  said  defendant's  locomotives. 
Again,  at  first  and  during  several  days  of  the  trial, 
plaintiffs  were  not  permitted,  although  they  ojffered 
testimony  to  that  effect,  to  introduce  any  evidence  ex- 
cept that  relating  to  the  actual  starting  of  the  fire. 
The  alleged  dangerous  and  highly  inflammable  con- 
dition existing  on  the  right  of  way  at  the  time  of  the 
fire  might  have  had  a  material  bearing  in  determin- 
ing this  question.  Subsequently,  the  court  ruled 
otherwise,  and  permitted  the  introduction  of  such  evi- 
dence, but  we  can  by  no  means  say  that  this  cured  the 
error,  or  removed  the  prejudicial  effects  upon  plain- 
tiflFs^  which  its  previous  ruling  tended  to  cause. 
Under  the  counts  setting  up  the  cause  of  action  at 
common  law,  in  any  event  plaintiffs  might  have  been 
entitled  to  recover  even  though  the  fire  had  not  been 
negligently  set  out  by  the  defendant  railroad  com- 
pany in  the  actual  operation  of  its  line  of  railroad. 
It  is  true  that  trial  courts  have  large  discretionary 
power  as  to  the  order  of  introduction  of  testimony, 
but  it  must  be  exercised  so  as  not  prejudicially  to 
affect  the  rights  of  a  party.  In  this  instance  we  think 
this  action  of  the  court  might  have  unfairly  influenced 
the  jury,  and  certainly  would  have  so  tended  in  con- 
nection with  the  previous  erroneous  ruling  of  the 
court,  to  the  effect  that  the  only  negligence  which 
would  have  entitled  plaintiffs  to  recover  must  have 
consisted  in  the  defective  construction  or  in  the  care- 
less handling  of  defendant  railroad  company's  loco- 
motives. 

5.  It  having  been  alleged  in  the  complaint  as 
a  ground  of  action  that  the  defendant  negligently 
permitted  the  fire  to  escape  from  its  right  of  way, 
and  thereby  plaintiff  lumber  company's  property 
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was  destroyed,  evidence  would  be  admissible  to  sup- 
port the  allegations  of  the  complaint  charging  the 
negligence  of  the  defendant  railroad  company  in  per- 
mitting large  masses  of  combustible  and  highly  in- 
flammable material  to  accumulate  and  remain  upon 
its  right  of  way,  and  also  in  support  of  the  allega- 
tions as  to  the  negligent  placing  of  the  car  of  powder 
in  an  improper  and  exposed  position,  and  maintain- 
ing it  there  for  an  unreasonable  and  unnecessary 
length  of  time.  Whether  such  evidence  would  be  ad- 
missible and  available  for  any  other  purpose  and  to 
what  extent,  and  whether  by  reason  of  such  matters, 
if  shown,  the  defendant  railroad  company  would  be 
liable,  even  though  the  evidence  failed  to  establish 
that  the  fire  was  originally  set  out  or  caused  by  sai4 
defendant — questions  which  are  elaborately  and  ably 
discussed  by  counsel  for  both  sides  in  their  brifefs — 
we  are  not  required  to  determine  as  the  case  is  pre- 
sented on  this  appeal.  The  complaint  was  framed 
upon  the  theory  that  the  fire  was  set  out  or  caused 
originally  by  the  defendant  railroad  company,  its  em- 
ployees or  agents,  and  all  of  the  testimony  offered  or 
received  upon  this  branch  of  the  case  was  in  support 
of  that  theory  and  allegation.  Upon  the  new  trial, 
the  evidence  may  be  widely  different,  and  it  would 
not  be  proper  for  this  court  to  express  in  advance  its 
opinion  upon  questions  of  fact  not  presented,  and 
which  may  not  be  hereafter. 

6.  Counsel  also  discuss  at  some  length  the  ques- 
tion as  to  the  meaning  of  the  words,  **set  out  or 
caused  by  operating  its  line,  or  any  part  thereof,'* 
which  are  in  the  fire  statute,  with  reference  to  a  de- 
termination of  what  acts,  duties  and  obligations  of  a 
railroad  company  are  embraced  in  or  included  by 
such  words.  As  the  pase  is  presented,  it  is  not  nec- 
essary for  us  to  pa9S  upon  this  question.  If  the  action 
were  based  wholly  upon  the  statute,  or  if  at  the  trial 
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the  count  based  upon  the  statute  had  been  permitted 
to  remain  in  the  complaint,  this  might  have  been  very 
material,  because  nnder  the  statute  the  defendant 
railroad  company  could  not  have  been  held  liable  un- 
less the  fire  had  been  set  out  or  caused  by  operating 
its  line,  or  some  part  thereof.  Even  in  actions  under 
the  statute,  however,  there  might  be  cases  in  which 
it  would  not  be  necessary  to  construe  this  language, 
as  for  instance  where  it  was  shown  that  a  fire  had 
been  set  out  by  fire  or  sparks  from  a  locomotive  of 
the  railr6ad  company  actually  engaged  in  moving  a 
train  along  its  line  of  road.  In  such  case  there  could 
be  ilo  room  for  dispute  that  the  fire  was  set  out  or 
caused  by  the  operation  of  the  road.  This  question, 
however,  of  statutory  liability  was  entirely  elimi- 
nated from  the  case  by  the  ruling  of  the  court.  Under 
such  circumstances  it  would  be  manifestly  improper, 
even  if  possible,  desirable  and  important  though  it 
might  be  in  the  trial  of  other  cases,  for  this  court  to 
give  a  blanket  construction  of  such  language  in  ad- 
vance of  the  presentation  by  evidence  of  the  facts  to 
which  it  must  apply.  When  the  facts  are  developed 
by  the  evidence,  it  might  be  found  that  the  definition 
or  construction  given  by  the  court  would  be  wholly 
inapplicable  to  them — that  they  would  be  such  as 
were  not  embraced  in  or  included  by  it  at  all. 

7.  The  court  excluded  the  evidence  of  a  witness 
tendered  by  plaintiffs  to  show  the  results  of  an  ex- 
amination made  by  him  within  a  short  time — a  week 
or  two  after  the  fire — of  the  switch  engine  belonging 
to  defendant  railroad  company,  which  was  claimed 
to  have  passed  on  the  track  close  to  the  place  where 
the  fire  originated  and  was  first  discovered,  and  but 
a  few  minutes  before  its  discovery,  and  fire  from 
which  was  claimed  to  have  caused  the  fire.  In  this 
we  think  the  court  erred.  The  time  of  the  examina- 
tion was  not  too  remote,  although  of  course  the  force 
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and  weight  of  the  evidence  would  have  been  depend- 
ent upon  the  nature  of  the  imperfections  and  defects 
in  construction,  if  any,  and  upon  the  ability  of  the 
plaintiffs  to  show  by  other  facts  possibly,  reasonable 
grounds  for  the  conclusion  that  such  defects  existed 
at  the  time  of  the  fire.  If  the  evidence  had  failed  to 
show  any  defects  in  construction  at  the  time  of  the 
examination,  the  defendant  railroad  company  would 
not  have  been  prejudiced.  Presumably  it  was  of- 
fered for  the  purpose  of  attempting  to  show  defect- 
ive construction  or  conditions  existing  at  the  time 
of  the  fire. 

Plaintiffs  offered  testimony  of  several  witnesses 
tending  to  show  the  setting  out  of  fires  at  other  times 
and  places  by  other  locomotives  of  the  defendant  rail- 
road company,  but  it  was  excluded  by  the  court  In 
this  we  think  the  court  did  not  err.  The  case  relied 
upon  by  appellants  in  support  of  their  contention  that 
the  evidence  was  admissible  does  not  in  our  opinion 
sustain  it. — Grand  Trunk  R.  R.  Co.  v.  Richardson,  91 
U.  S.  454. 

In  that  case,  no  particular  locomotive  was  identi- 
fied as  the  one  that  set  out  the  fire.  It  might  have 
been  one  out  of  many.  The  evidence,  too,  upon  which 
the  court  in  that  case  was  commenting  and  which  it 
held  to  be  admissible,  was  offered  in  rebuttal  by 
plaintiff,  to  contradict  evidence  introduced  by  the 
defendant  railroad  to  show  that  it  exercised  care  in 
the  construction  and  operation  of  its  engines  gener- 
ally. In  this  case  the  engine  was  identified.  There 
was  only  one,  if  any,  which  could  have  caused  the 
fire.  In  such  case,  the  only  pertinent  inquiry  was  as 
to  the  construction  and  management  of  that  particu- 
lar engine.  It  might  have  had  other  engines  which 
were  faulty  in  construction,  or  its  employees  might 
have  negligently  handled  other  engines,  but  we  do 
not  see  how  in  reason  these  facts  would  have  been 
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any  evidence  that  the  particular  engine  in  qnestion, 
charged  to  have  caused  the  fire,  was  faulty  in  its  con- 
struction, or  that  it  was  negligently  handled. — Gib- 
bons V.  Railroad  Co.,  58  Wis.  339. 

We  of  course  do  not  mean  to  hold  that  such  evi- 
dence would  not  be  admissible  in  any  case.  There 
might  be  cases  where  it  would  be  proper  and  com- 
I)etent,  but  under  the  facts  presented  in  this  case, 
for  the  reasons  we  have  suggested,  this  is  not  one  of 
them. 

8.  It  is  urged  that  even  tnough  in  a  suit  for 
recovery  of  damages  by  the  owner  of  property  de- 
stroyed by  fire  set  out  or  caused  in  the  operation  of  a 
railroad,  the  common-law  and  statutory  causes  of 
action  might  be  joined,  yet  it  cannot  be  done  in  this 
suit,  because  the  insurance  companies  are  joined 
with  the  owner  as  parties  plaintiff,  and  that  hence  the 
court  did  not  err  in  striking  out  the  first  count  of  the 
complaint.  In  other  words,  it  is  claimed  that  the  in- 
surance companies  cannot  be  subrogated  to  the 
owner's  rights  in  an  action  where  recovery  is  claimed 
solely  by  virtue  of  the  statute.  We  do  not  understand 
counsel  to  challenge  this  right  of  subrogation  where 
the  loss  was  occasioned  by  the  negligence  or  wrong- 
doing of  another,  and  the  common-law  remedy  is 
sought  to  be  enforced.  In  such  case,  we  believe  the 
right  to  be  very  generally,  if  not  universally,  recog- 
nized.— 2  May  on  Insurance,  §  454 ;  2  Biddle  on  In- 
surance, §  1280,  et  seq.;  Harris,  Law  of  Subrogation, 
§  606;  Sheldon,  Subrogation,  §§  11,  230. 

It  has  also  been  held  in  many  adjudicated  cases 
that  this  right  of  subrogation  exists  whether  the  fire 
is  caused  by  negligence,  or  accidentally,  within  stat- 
utes imposing  a  liability  in  any  event,  which  directly 
covers  the  case  at  bar. — See  2  Biddle,  §  1281,  and 
cases  cited;  Hart  et  al.  v.  R.  R.  Corporation,  13  Mete. 
(Mass.)  100. 


298         C,&  F.LuMBEBCo.v.D.&R-aR.Co.      [17  C.  A. 

In  the  case  last  cited,  which  Was  an  action  under 
a  fire  statute  precisely  similar  to  ours,  the  rule  and 
the  reason  for  it  is  thus  forcibly  expressed  (p.  105) : 

*^Now,  when  the  owner,  who  prima  facie  stands 
to  the  whole  risk  and  suffers  the  whole  loss,  has  en- 
gaged another  person  to  be  at  that  particular  risk 
for  him,  in  whole  or  in  part,  the  owner  and  the  in- 
surer are,  in  respect  to  that  ownership  and  the  risk 
incident  to  it,  in  effect  one  person,  having  together 
the  beneficial  right  to  an  indemnity  provided  by  law 
for  those  who  sustain  a  loss  by  that  particular  cause. 
If,  therefore,  the  owner  demands  and  receives  pay- 
ment of  that  very  loss  from  the  insurer  as  he  may 
by  virtue  of  his  contract,  there  is  a  manifest  equity 
in  transferring  the  right  to  indemnity,  which  he  holds 
for  the  common  benefit,  to  the  assurer.  *  *  *  It 
follows  as  a  necessary  consequence,  that  if  he  first 
applies  to  the  insurer,  and  receives  his  whole  loss, 
he  holds  the  claim  against  the  railroad  company  in 
trust  for  the  insurers.  Where  such  an  equity  exists 
the  party  holding  the  legal  right  is  conscientiously 
bound  to  make  an  assignment,  in  equity  to  the  per- 
son entitled  to  the  benefit,  and  if  he  fails  to  do  so, 
the  cestui  que  trust  may  sue  in  the  name  of  the  trustee 
and  his  equitable  interest  will  be  protected. ' ' 

We  have  been  referred  to  no  cases  holding  the 
contrary.  Of  course,  to  enforce  liability  under  the 
statute  it  may  be  well  claimed  and  is  required  that 
the  owner  should  be  a  party  to  the  suit,  because  it  is 
to  him  that  the  statute  specifically  gives  the  right  of 
recovery  and  of  indemnity.  It  is  his  right  only  which 
can  be  enforced,  and  it  must  be  done  in  his  name. 
In  all  cases  the  right  of  subrogation  is  based  upon 
the  doctrine  that  the  contract  of  insurance  is  treated 
as  an  indemnity,  and  the  insurer  as  a  surety  is  en- 
titled to  all  the  remedies  and  securities  of  the  assured, 
and  to  stand  in  his  place,  or  upon  doctrines  of  a  simi- 
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lar  equitable  character.— 2  May  on  Insurance,  §  454 ; 
Harris,  Law  of  Subrogation,  §  13,  et  seq. 

This  being  true,  we  see  no  reason  why  the  right 
of  subrogation  should  be  denied  in  the  one  instance 
any  more  than  the  other,  unless  because  of  some  pro- 
hibitory statute,  or  unless  perhaps  in  the  absence  of 
any  contract  for  subrogation  the  facts  might  be  such 
as  to  negative  the  existence  of  any  equities  in  behalf 
of  the  insurer.  None  of  such  possible  exceptions, 
however,  apply  to  this  case.  The  authority  upon 
which  counsel  for  appellee  depend  for  support  of 
their  position — a  Colorado  case — does  not  in  our  opin- 
ion sustain  them. — Home  Ins.  Co.  v.  Railroad  Co.,  19 
Colo.  48. 

In  that  case  the  remarks  of  the  court  upon 
which  counsel  rely  were  addressed  to  the  contention 
by  counsel  for  the  insurance  company  that  its 
cause  of  action  was  supported  by  strong  equities. 
The  court  said  that  if  such  were  the  case,  the  facts 
showing  such  equities  should  have  been  pleaded, 
thus  giving  defendant  an  opportunity  to  controvert 
them,  or  to  confess  them,  because  where  the  liability 
existed  by  the  mere  force  of  the  statute,  the  equity  of 
the  insurance  company  was  not  necessarily  very 
strong,  and  in  some  instances  it  might  be  very  slight, 
or  even  have  no  existence  at  all.  Nowhere  in  that 
case  as  we  read  it,  was  it  denied  that  an  equitable 
right  of  subrogation  might  exist,  much  less  was  it 
denied  or  questioned  even  by  the  slightest  implica- 
tion that  the  right  of  recovery  by  the  insurance  com- 
pany might  exist  by  virtue  of  an  express  contract  be- 
tween the  owner  and  the  insurer,  by  assignment  to 
the  latter  from  the  former.  In  the  case  at  bar,  each 
policy  issued  by  the  plaintiff  insurance  companies 
contained  the  following  clause:  **If  this  company 
shall  claim  that  the  fire  was  caused  by  the  act  or 
neglect  of  any  person  or  corporation,  private  or  mu- 
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nicipal,  this  company  shall  on  payment  of  the  loss  he 
suhrogated  to  the  extent  of  such  payment  to  all  right 
of  recovery  by  the  insured  for  the  loss  resulting 
therefrom,  and  such  right  shall  be  assigned  to  this 
company  by  the  insured  on  receiving  such  payment*' 
This  was  one  of  the  express  conditions  upon  which 
the  policy  was  issued.  It  entered  into  and  was  a 
part  of  the  contract  of  insurance  at  the  time  when  it 
was  made.  It  entered  into  the  consideration  when 
the  insurance  company  took  the  risk,  and  in  this  re- 
spect takes  the  case  entirely  without  the  reasoning 
of  the  court  in  Home  Ins.  Co.  v.  Railroad  Co.,  supra, 
as  to  why  the  equities  of  the  insurance  company 
might  not  be  very  strong  in  an  action  under  the  stat- 
ute. It  is  not  sought  in  this  action  to  mulct  the  de- 
fendant railroad  company  in  a  double  payment  for 
damages.  It  seems  to  us  immaterial  to  whom  the 
defendant  railroad  company  should  pay  the  loss,  if 
liable  at  all,  whether  to  the  owner  or  to  the  insurance 
company,  provided  that  it  be  not  required  to  pay  it 
twice.  It  would  be  unreasonable  to  permit  the  owner 
to  recover  double  payment  of  the  damages  occasioned 
by  his  loss,  once  from  the  insurance  company,  it 
being  compelled  to  pay  because  of  its  contract  of  in- 
surance, and  once  from  the  railroad  company,  it  be- 
ing liable  by  virtue  of  the  statute.  It  would  be 
equally  unreasonable  to  permit  the  railroad  company 
to  have  the  benefit  of  the  insurance.  It  should  not 
lie  in  its  mouth  to  say  to  the  insurance  company 
which  has  paid  the  loss.  You  took  into  consideration 
the  great  risk  when  you  made  the  contract  of  insur- 
ance, and  the  statute  gives  to  the  owner  only  the  right 
of  recovery,  and  I,  although  the  cause  of  the  loss, 
will  reap  the  insurance  benefits.  Nor  should  it  be 
permitted  to  say  to  the  owner,  in  a  suit  prosecuted 
in  his  name  but  for  the  benefit  of  the  insurers,  You 
have  been  indemnified  for  all  loss  once  by  payment 
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from  the  insurance  company,  and  yon  should  not  be 
allowed  to  recover  from  us  for  the  same  loss,  thereby 
securing  double  payment.  We  think  it  clear  under 
the  facts  of  this  case,  whatever  the  existing  condi- 
tions might  be  in  other  cases  which  in  equity  would 
deny  the  right  of  subrogation  to  the  insurance  com- 
pany, the  position  of  coxmsel  for  appellee  is  untenable. 
9.  In  directing  a  verdict  for  the  defendant  rail- 
road company,  the  court  gave  as  its  reason  that  the 
railroad  origin  of  the  fire  had  not  been  satisfactorily 
proven, — ^that  it  had  not  been  proven  so  as  to  exclude 
a  probability  of  its  having  occurred  in  some  other 
way.  Upon  this  question  we  deem  it  neither  neces- 
sary nor  proper  to  pass.  The  errors  of  the  court  in 
the  incipiency  of  and  during  the  trial  were  so  serious 
and  so  prejudicial  to  plaintiffs,  both  as  to  the  char- 
acter of  the  evidence  which  they  were  permitted  to 
introduce  and  as  to  the  manner  of  its  introduction, 
that  the  conclusion  is  irresistible  that  they  did  not 
have  a  fair  trial ;  and  because  in  the  new  trial  which 
must  be  had  the  evidence  may  be  materially  differ- 
ent. For  instance,  conceding  that  the  evidence  ad- 
mitted was  insufficient  to  prove  the  fact,  this  might 
have  been  otherwise  if  the  court  had  not  excluded 
testimony  offered  with  regard  to  the  examination  into 
the  condition  of  the  switch-engine  which  was  sup- 
posed to  have  originated  the  fire, — or  might  at  least 
have  been  sufficient  to  have  required  the  submission 
of  the  question  to  the  jury.  It  is  not  improper,  how- 
ever, and  in  view  of  the  subsequent  trial  to  be  had,  it 
is  probably  just  to  both  litigants,  that  we  should 
briefly  at  least  allude  to  the  widely  divergent  and 
extreme  positions  taken  by  the  respective  parties  as 
to  the  amount  and  character  of  evidence  necessary 
to  establish  the  railroad  origin  of  fire  in  cases  of  this 
character.  Appellants  seem  to  assume  that  very 
slight  testimony  alone  is  sufficient  to  make  at  least  a 
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pHma  facie  case.  To  sustain  them  they  rely  upon 
Railway  Co.  v.  De  Busk,  12  Colo.  296.  Appellees 
and  the  trial  court  assumed  a  position  which  went  to 
the  other  extreme,  and  rely  for  their  support  upon 
Stratton  v.  Railroad  Co.,  7  Colo.  App.  126.  In  both 
cases  the  parties  have  been  led  astray  by  discon- 
nected expressions  and  sentences  used  in  the  opin- 
ions rather  in  the  line  of  argument,  but  not  amount- 
ing to  a  positive  decision.  As  very  pertinent  in  this 
connection,  we  give  a  citation  from  the  brief  of  ap- 
pellees: **As  was  said  in  Johnson  v.  Bailey,  17 
Colo.  69,  *It  is  not  every  remark  in  a  judicial  opin- 
ion that  amounts  to  a  judicial  decision.'  In  Cohens 
V.  Virginia,  6  Wheat.  97,  Chief  Justice  Marshall  said, 
^  It  is  a  maxim  not  to  be  disregarded  that  general  ex- 
pressions in  every  opinion  are  to  be  taken  in  connec- 
tion with  the  case  in  which  those  expressions  are 
used.  If  they  go  beyond  the  case,  they  may  be  re- 
spected, but  ought  not  to  control  the  judgment  in  a 
subsequent  suit  when  the  very  point  is  presented  for 
decision.  The  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  investigated  with 
care,  and  considered  in  its  full  extent.  Other  prin- 
ciples which  may  serve  to  illustrate  it,  are  consid- 
ered in  their  relation  to  the  case  decided,  and  their 
possible  bearing  on  all  other  cases  is  seldom  com- 
pletely investigated.'  " — Wadsivorth  v.  Railway  Co., 
18  Colo.  600. 

This  citation  applies  with  peculiar  force  to  a 
question  of  this  kind,  where  from  the  very  nature 
of  the  case  it  is  impossible  to  formulate  a  rale 
which  will  be  applicable  in  all  cases,  and  under  all 
circumstances.  In  the  De  Busk  case,  the  opinion 
was  directed  chiefly  to  a  discussion  of  the  constitu- 
tionality of  the  fire  statute.  It  is  true  the  court  said 
that  the  evidence  in  that  case  was  sufficient  to  war- 
rant the  inference  that  the  fire  was  caused  by  a  pass- 
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ing  train  of  the  defendant,  but  it  did  not  detail  the 
evidence  nor  the  attendant  circumstances  and  condi* 
tions  from  which  the  court  or  the  jury  was  entitled  to- 
draw  the  inference  that  there  was  no  other  apparent 
cause  for  the  fire.  It  is  in  another  part  of  the  opin- 
ion, and  in  the  argument  of  another  question,  that  the 
writer  stated,  **The  origin  of  a  fire  has  generally 
been  held  suflBciently  established  by  inferences  drawn 
from  slight  circumstantial  evidence,"  but  the  opin- 
ion did  not  declare  that  to  be  the  rule  in  this  juris- 
diction. It  simply  stated  in  the  course  of  the  argu- 
ment that  it  had  been  so  generally  held.  In  the 
Stratton  case  it  was  sought  to  fasten  the  origin  of 
the  fire  upon  the  railroad  company,  because  there  had 
been  a  fire  at  or  about  this  place  five  days  previous, 
which  was  claimed  to  have  been  caused  by  an  engine. 
The  contention  of  the  plaintiff  was  based  upon  the 
bare  supposition  that  this  fire  had  been  communi- 
cated to  the  bottom  of  a  stack  of  hay  and  to  a  pile  of 
manure,  and  had  smouldered  there  during  the  five 
days,  and  had  caused  the  second  fire.  As  said  by  the 
court,  the  whole  evidence  appeared  to  have  been  en- 
tirely suppositious,  there  being  none  whatever  of  a 
positive  or  direct  character.  It  was  to  this  state  of 
facts  that  the  court  addressed  its  remarks,  upon 
which  the  appellees  in  this  case  place  such  strong  re- 
liance. As  we  have  said,  it  is  impossible  to  lay  down 
any  rule  which  will  apply  to  all  cases.  Naturally,  it 
must  in  a  large  majority  of  instances  be  circum- 
stantial, but  none  the  less  it  must  be  of  sufficient 
strength  and  force,  considering  the  surrounding  cir- 
cumstances and  conditions,  to  justify  a  reasonable 
and  well-grounded  inference  by  reasonable  men  that 
the  fire  was  of  railroad  origin.  We  do  not  consider, 
however,  that  it  must  be  of  such  weight  and  force  as 
to  exclude  every  possibility  of  the  fire  having  origi- 
nated from  some  other  cause.    It  may  be  said  that  it 
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must  exclude  every  other  probability,  but  this  must 
be  every  other  reasonable  probability,  and  must  be 
such  as  would  arise  from  the  evidence  as  to  the  facts 
and  attendant  circumstances  and  conditions.  The 
plaintiffs  should  not  be  allowed  to  establish  a  fact 
which  imposes  a  liability,  nor  the  defendant  escape  a 
liability,  by  mere  conjecture,  not  legitimately  based 
upon  facts,  circumstances,  and  natural  conditions 
shown  by  the  evidence.  The  fact  of  the  origin  of  the 
fire  should  be  established  like  any  other  material 
fact  in  the  case.  The  jury  within  certain  limits  may 
be  permitted  to  infer  the  fact  upon  circumstances 
proved,  but  such  proof  should  be  amply  suflBcient  to 
rebut  the  probability,  considering  the  facts,  circum- 
stances and  conditions  of  the  particular  case,  dis- 
closed  by  the  evidence,  of  the  fire  having  originated 
in  any  other  manner.  Especially  would  it  seem  to  be 
proper  that  this  should  be  the  rule  in  actions  under 
the  statute,  where  the  railroad  company  is  held  re- 
sponsible regardless  of  any  questions  as  to  its  want 
of  care,  or  its  negligence. 

10.  In  the  determination  of  this  case  we  might 
ave  contented  ourselves  with  a  judgment  of  rever- 
sal based  upon  the  first  error  which  we  have  consid- 
ered, and  not  have  discussed  at  all  a  number  of  ques- 
tions upon  which  we  have  passed.  In  view  of  the 
fact,  however,  that  there  must  be  a  new  trial  of  this 
cause,  and  because,  as  stated  by  both  counsel,  there 
are  a  number  of  other  suits  pending  growing  out  of 
the  same  fire,  we  thought  justice  to  litigants  required 
that  we  should  pass  upon  these  questions,  they  being 
properly  presented  in  the  case  before  us.  We  have 
most  carefully  endeavored,  however,  to  avoid  saying 
anything  which  might  be  prejudicial  to  either  party 
in  the  determination  of  the  questions  which  may  arise 
in  the  retrial,  which  are  not  now  before  us  on  a  com- 
plete statement  of  facts. 


] 


Jan., '02.]  Bachofsky  v.  Benbon.  305 

For  the  reasons  given  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  a  new  trial  in 
accordance  with  the  views  here  expressed. 

Reversed. 

[No.  2063.] 

Bachofskt  £t  Aii.  V.  Benson. 

Appellate  Practice— Costs. 

There  were  three  separate  suits  in  replevin  in  the  lower 
court,  a  separate  Judgment  in  each  case,  and  a  separate  appeal 
therefrom  and  appeal  bond  and  transcript  in  each  case.  Held, 
that  the  three  cases  could  not  be  docketed  as  one  case  in  the 
appellate  court,  but  must  be  separately  docketed,  and  a  docket 
fee  paid  in  each  case. 

Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  N.  C.  MnxER,  for  appellants. 

Mr.  F.  C.  Perkins,  Mr.  B.  W.  Bitter  and  Mr. 
Oeland  S.  Isbeu^,  for  appellee. 

Per  Curiam. — The  appellants  brought  three  ac- 
tions in  replevin  against  M.  C.  Benson,  alleging  in 
each  case  the  ownership  and  possession,  in  them- 
selves, of  the  property  described  in  the  complaint  in 
that  case,  its  wrongful  seizure  and  wrongful  deten- 
tion by  the  defendant,  and  a  refusal  by  defendant  to 
deliver  it  to  them,  upon  demand  made  by  them.  In 
each  case  judgment  was  rendered  against  the  plain- 
tiffs ;  in  each  case  the  plaintiffs  prayed  an  appeal  to 
this  court;  in  each  case  the  prayer  was  allowed,  and 
the  penalty  of  the  appeal  bond,  and  the  time  within 
which  it  should  be  filed,  fixed ;  a  separate  appeal  bond 
was  filed  in  each  case,  and  a  separate  transcript, 
separately  certified,  of  the  record  in  each  case,  was 
brought  to  this  court.  Before  any  of  the  cases  were 
tried  the  defendant  died,  and  his  widow,  who  was 
administratrix  of  his  estate,  was  substituted  as  de- 
fendant. 
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The  appellants  have  bound  the  three  transcripts 
together,  and  lodged  them  in  this  court  as  one  trans- 
cript ;  and  have  caused  the  three  appeals  to  be  dock-, 
eted  here  as  one  appeal.  There  is  no  warrant  for 
such  a  proceeding.  The  law  contemplates  a  review 
on  appeal  or  writ  of  error  of  the  final  judgment  in  a 
single  suity  and  not  a  complication  of  judgments  ren- 
dered in  a  number  of  cases. 

Rule  30  of  this  court  requires  the  payment  to  the 
clerk,  upon  filing  of  each  suit  or  proceeding,  of 
twenty-five  dollars  by  the  party  bringing  the  proceed- 
ing, which  shall  be  in  full  payment  of  all  clerical 
costs  of  such  party  in  the  cause,  except  for  copies  of 
papers.  Here  were  three  proceedings  brought  as 
one,  for  each  of  which  twentv-five  dollars  should 
have  been  paid,  but  for  two  of  which  nothing  was 
paid. 

The  appellants  will,  within  thirty  days,  cause 
each  of  the  three  cases  to  be  docketed  separately  in 
this  court,  paying  to  the  clerk,  in  two  of  them,  the 
fees  prescribed  by  the  rule,  or  the  appeals  in  the 
two  cases  not  docketed  will  be  dismissed. 

Dismissed. 


April  Term,  1902. 


[No.  2049.] 

Saner  et  al.  v.  The  People.    ^  ^  ^ 

1.  cities  and  Towns — Action  for  Violation  of  Ordinance— Com- 

plaint. 
In  an  action  before  a  police  magistrate  against  a  defendant 
for  yiolating  a  town  ordinance,  the  only  process  required  is  a 
summons.  A  complaint  is  unnecessary,  and  where  a  defendant 
appeared  and  went  to  trial  upon  a  complaint,  and  the  evidence 
did  not  depart  from  the  cause  laid  in  the  complaint,  and  the  pres- 
ence of  the  complaint  worked  no  prejudice  to  defendant,  he  can- 
not object  to  the  insufficiency  of  the  complaint. 

2.  Same — Appeal. 

An  appeal  to  the  county  court  from  a  judgment  of  a  police 
magistrate  convicting  defendant  of  a  violation  of  a  town  ordi- 
nance cured  any  defects  in  the  complaint  so  far  as  they  affected 
the  procedure  before  the  magistrate. 

3.  Cities  and  Towns — Action  for  Violation  of  Ordinance — Com- 

plaint. 
In  an  action  before  a  police  magistrate  against  defendant  for 
Yiolating  a  town  ordinance,  a  complaint  which  notifies  defendant 
of  what  ordinance  he  is  charged  with  violating  and  the  manner  in 
which  it  is  claimed  the  ordinance  was  violated  is  sufficiently  cer- 
tain in  stating  the  cause  of  action. 

4.  Cities  and  Towns — Action  for  Violation  of  Ordinance — Appeal 

—Summons. 
An  appeal  to  the  county  court  from  a  judgment  of  a  police 
magistrate  convicting  defendant  of  a  violation  of  a  town  ordi- 
nance cured  any  defects  in  the  summons. 

5.  Cities  and  Towns — Violation  of  Ordinance — Judgment. 

A  judgment  of  a  police  magistrate  convicting  defendant  of 
a  violation  of  a  town  ordinance,  which  directs  that  in  default  of 
the  payment  of  the  fine  adjudged  against  defendant,  that  he  be 
confined  In  the  town  jail,  or  if  there  be  no  such  jail,  in  the  county 
jail,  is  warranted  by  section  4435,  Mills'  Ann.  Stats. 

(807) 


308  Saneb  v.  People.  [  17  C.  A. 

6.  Appellate  Practice— Bill  ef  Exeeptiont— Amendment^-Objeo- 
tlon  Waived. 
An  objection  to  an  amendment  of  the  bill  of  exceptions  on 
the  ground  of  insufficiency  of  notice  of  application  for  an  order 
to  amend  by  the  lower  court,  comes  too  late,  where  issue  is 
joined  after  the  amendment  is  filed  and  the  first  objection  to  the 
amendment  is  urged  in  appellant's  reply  brief. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  John  W.  Helbig,  for  appellants. 
Mr.  Feed  G.  Babcock,  for  appellee. 

GUNTER,  J. 

A  complaint  was  filed  with  a  police  magistrate 
in  form  as  follows : 

*'In  police  magistrate  court,  state  of  Colorado, 
county  of  Arapahoe,  town  of  Berkeley,  ss. 

' '  The  People  of  the  State  of  Colorado  v.  George 
Saner  and  Orrin  AV.  Wilcox. 

**  Byron  E.  Morris,  being  duly  sworn,  on  his  oath 
says  that  section  2,  of  ordinance  No.  14,  1896,  of  the 
town  of  Berkeley,  being  an  ordinance  entitled  *  An  or- 
dinance concerning  the  sale  of  intoxicating  liquors, 
passed  and  approved  on  the  7th  day  of  July,  A.  D. 
1896,'  has  been  violated,  and  that  this  affiant  has 
good  reason  to  believe  that  George  Saner  and  Orrin 
W.  Wilcox  are  guilty  thereof,  in  this :  That  the  said 
George  Saner  and  Orrin  W.  Wilcox,  on  or  about  the 
30th  day  of  September,  A.  D.  1898,  at  the  town  of 
Berkeley,  in  the  county  of  Arapahoe,  and  state  of 
Colorado,  did  unlawfully  have  and  keep  within  the 
limits  of  said  town  of  Berkeley  a  house  and  place  for 
the  selling  of  intoxicating  liquors  without  having  first 
obtained  a  license  therefor  from  said  town,  against 
the  peace  and  dignity  of  the  people  of  the  state  of 
Colorado.  Byron  E.  Morris.'*   Verified. 

Summons  issued  and  served.  Defendants  be- 
low, appellants  here,  appeared ;  a  trial  upon  the  mer- 
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its  was  had,  and  judgment  went  against  defendants. 
An  appeal  was  taken  to  the  county  court,  the  case  re- 
tried on  the  merits,  defendants  appearing,  and  judg- 
ment again  entered  against  defendants,  from  which  is 
this  appeal. 

Appellants  contend : 

1.    That  above  complaint  is  defective. 

This  is  a  civil  action  for  the  recovery  of  an 
alleged  indebtedness  from  defendants. — City  of 
Greeley  v.  Haman,  12  Colo.  94,  20  Pac.  1. 

As  a  warrant  did  not  issue  for  the  arrest  of  de- 
fendants the  above  complaint  was  unnecessary.  The 
only  process  required  to  institute  and  bring  this  ac- 
tion to  trial  was  a  summons.  This  without  any  form 
of  pleading. — Mills'  Ann.  Stats.,  sec.  4435;  Miller  v. 
Colo.  Springs,  3  Colo.  App.  309,  33  Pac.  74. 

The  practice  obtaining  in  the  trial  of  this  action 
was  the  same  as  that  of  justices  of  the  peace  in  like 
actions. — Mills '  Ann.  Stats.,  sec.  4438. 

As  the  evidence  did  not  in  any  manner  depart  the 
cause  of  action  laid  in  the  complaint,  as  the  presence 
of  the  complaint  in  no  respect  worked  any  prejudice 
to  appellants  they  are  not  in  position  to  urge  any  in- 
suflSciency  in  it.  It  was  simply  superfluous,  in  no 
degree  affecting  the  merits  of  the  case.  It  is  the 
policy  of  the  present  practice  to  disregard  any  error 
or  defect  in  procedure  not  affecting  substantial 
rights. — Burkhardt  v.  Haycox,  19  Colo.  339,  35  Pac. 
730. 

Further,  the  trial  in  the  county  court  was  con- 
trolled by  the  same  procedure  as  obtains  in  the  trial 
of  any  other  ordinary  civil  action  in  such  court. — 
Walton  V.  Canon  City,  13  Colo.  App.  77,  56  Pac.  671. 

**Upon  the  trial  of  all  appeals  before  the  county 
court  no  exception  shall  be  taken  to  the  form  of  ser- 
vice of  the  summons  issued  by  the  justice  of  peace, 
nor  to  any  of  the  proceedings  before  him,  but  the 
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conrt  shall  hear  and  determine  the  cause  in  a  sum- 
mary way  according  to  the  justice  of  the  case  without 
pleading  in  writing/' — 2  Mills'  Ann.  Stats.,  sec. 
2687 ;  Gen.  Stats.  1883,  p.  633,  sec.  1987. 

This  section  cured  any  defects  in  the  complaint, 
if  they  existed,  so  far  as  they  affected  the  procedure 
in  the  justice  court. — Deitz  v.  City  of  Central,  1  Colo. 
323. 

Further,  as  this  proceeding  was  instituted  before 
a  police  magistrate,  and  was  civil  in  its  nature,  ex- 
actitude was  not  required  in  stating  the  cause  of  ac- 
tion. Speaking  of  a  complaint  in  a  similar  proceed- 
ing in  City  of  Durango  v.  Reinsherg,  16  Colo.  327,  26 
Pac.  820,  the  court  says,  **  Under  ordinary  rules  of 
pleading,  the  complaint  might  have  been  quashed  for 
insufficiency  as  not  stating  a  cause  of  action  *  •  *  . 
But  section  114  *  *  *  provides  as  follows:  *In 
all  suits  brought  for  the  recovery  of  any  fines  or 
penalties  for  violation  of  any  ordinance,  it  shall  be 
sufficient  to  state  in  the  complaint  or  affidavit  the 
number  of  the  section  and  title  of  the  ordinance  vio- 
lated, together  with  the  date  of  its  passage,  without 
stating  said  section  or  ordinance  in  full  or  the  sub- 
stance thereof. '  It  must  be  remembered  that  this  is  a 
civil  proceeding  originally  instituted  in  a  court  not  of 
record.  Hence,  the  statute  is  not  obnoxious  to  the 
constiutional  requirement  that  the  accused  in  crimi- 
nal prosecutions  shall  have  the  right  to  demand  the 
nature  and  cause  of  the  accusation." 

The  complaint  advises  the  defendants  of  what 
they  were  called  upon  to  answer,  they  knew  thereby 
that  it  was  for  violating  said  section  2  of  said  ordi- 
nance, and  the  manner  in  which  it  was  claimed  that 
such  section  was  violated  was  charged. 

In  speaking  of  a  statement  required  to  be  filed 
for  a  violation  of  a  city  ordinance  the  court  says  in 
City  of  St.  Louis  v.  Smith,  10  Mo.  440,  '*A11,  there- 
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fore,  which  is  required  is  that  degree  of  certainty 
necessary  to  inform  the  defendant  of  what  he  is 
called  upon  to  answer,  and  not  that  pairticularity 
which  is  technically  necessary  to  constitute  a  good 
indictment  ^ ' 

The  complaint  herein  is  sufficient.  If  defective 
it  contains  no  reversible  error. 

2.  That  the  summons  issued  by  the  magistrate 
is  so  defective  as  to  be  fatal  to  the  subsequent  pro- 
ceedings. 

Any  defects  in  the  summons  were  cured  by  the 
appeal  to  the  county  court. — Mills'  Ann.  Stats.,  sec. 
2687 ;  Deitz  v.  City  of  Central,  supra;  Paul  v.  Rooks, 
16  Colo.  App.  44,  63  Pac.  711. 

3.  That  the  evidence  is  insufficient  to  sustain 
the  judgment. 

The  evidence  is  sufficient  in  the  absence  of  any 
explanation  by  defendants. 

4.  '*That  the  judgment  is  void  in  directing  that 
the  defendants,  in  default  of  payment  of  the  fine  ad- 
judged against  them,  be  confined  in  the  town  jail,  or 
if  there  be  no  such  jail,  in  the  county  jail. ' ' 

The  judgment  is  warranted  by  2  Mills'  Ann. 
Stats.,  sec.  4435 ;  Gen.  Stats.  1883,  sec.  3317. 

5.  That  the  amendment  to  the  bill  of  exceptions 
should  not  be  considered  because  of  insufficiency  in 
the  proof  of  service  of  notice  of  application  for  an 
-order  to  amend  by  the  lower  court. 

This  objection  comes  too  late.  Since  the  amend- 
ment has  been  filed  in  this  court  issues  have  been 
joined  by  the  brief  of  appellee  and  the  reply  brief  of 
appellant  without  objection  to  the  presence  of  this 
amendment  until  urged  in  the  reply  brief  by  appel- 
lant. 

No  reason  appears  for  reversing  the  judgment 
below. 

Judgment  will  be  affirmed.  Affirmed. 


312  Kino  v.  Mecklenbubo.  [17  C.  A. 

[No.  2083.] 

Kino  et  al.  v.  Mecklenbubo. 

1.  Bills  and  Notes^Pleading — Partnership. 

In  an  action  against  a  partnership  firm  upon  a  promissory 
note  signed  by  the  firm,  an  answer  that  a  member  of  the  firm 
executed  the  note  for  a  purpose  outside  the  partnership  busi- 
ness, and  without  the  authority  of  his  copartners,  and  that  such 
facts  were  known  to  payee  and  to  plaintiff  before  the  note  was 
endorsed  to  him,  stated  a  good  defense  and  it  was  error  to  sus- 
tain a  demurrer  thereto. 

2.  Bills  and   Notes — Endorsement — Presumption. 

In  an  action  upon  a  promissory  note  by  an  endorsee,  the  law 
presumes  that  the  endorsement  was  made  before  maturity,  and 
that  the  endorsee  acquired  the  note  in  good  faith  for  a  valuable 
consideration  in  the  usual  course  of  business  and  without  notice 
of  any  circumstance  impeaching  its  validity,  and  an  answer  that 
the  note  was  procured  by  fraud  of  the  payee  states  no  defense  in 
the  absence  of  averments  overcoming  these  presumptions. 

3.  Bills  and  Notee^Endorsemente — Defenses. 

A  second  endorsee  of  a  promissory  note  takes  as  good  title 
as  his  endorser  had,  and  in  an  action  by  a  second  endorsee  an 
answer  that  would  not  be  a  defense  to  the  note  In  the  hands  of 
the  first  endorsee  Is  no  defense  as  against  plaintiff. 

4.  Pleading — ^Amendment — Discretion — Appellate  Practice. 
Where  a  pleading  is  demurred  to,  the  pleader  has  a  right  to 

amend  as  of  course,  but  when  this  right  has  been  exercised  by 
one  amendment,  any  further  amendment  is  within  the  discretion 
of  the  trial  court,  and  unless  It  clearly  appears  that  such  dis- 
cretion has  been  abused,  a  ruling  of  the  trial  court  denying  such 
amendment  will  not  be  disturbed  by  a  court  of  review. 

Appeal  from  the  District  Court  of  Park  County. 

Mr.  Webster  Ballinger  and  Mr.  M.  J.  Bartley, 
for  appellants. 

Mr.  Charles  A.  Wilkin,  for  appellee. 

GUNTER,  J. 

The  complaint  is  on  this  note,  **  *  *  *  On 
or  about  February  23,  1892,  we  promise  to  pay  to  C. 
L.  Ferguson  or  order,  one  hundred  dollars  ($100.00). 
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King  &  Wallace,*'  and  alleges  its  execntion  by  de- 
fendant firm;  its  endorsement  by  payee  to  B.  M. 
Mecklenburg,  and  by  him  to  plaintiff. 

1.  The  first  ground  of  defense  alleges  that  when 
the  note  was  made,  payee  therein  was  indebted  to  de- 
fendant in  the  amount  of  $118.05 ;  that  this  sum  was 
secured  by  guarantee  of  a  coal  company ;  that  payee 
represented  that  said  company  was  indebted  to  him 
in  the  sum  of  $100.00  above  said  $118.05;  that  in 
order  to  aid  B.  M.  Mecklenburg  in  collecting  an  ac- 
count due  him  from  said  payee  the  note  was  exe- 
cuted on  payee  giving  an  order  to  defendant  on  said 
coal  company  for  $100.00;  that  said  note  was  given 
by  H.  S.  Wallace,  a  member  of  defendant  firm,  with- 
out the  knowledge  or  consent  of  either  of  the  other 
members  thereof;  that  the  giving  of  the  note  was 
without  the  scope  of  the  partnership  business  of  de- 
fendant, and  that  its  giving  was  in  no  way  connected 
with  its  business,  that  at  no  time  since  the  execution 
of  the  note  has  either  of  the  other  members  of  the 
firm  assented  thereto  or  agreed  to  pay  it.  Further, 
that  B.  M.  Mecklenburg  and  the  plaintiff  had  knowl- 
edge at  all  times  of  all  the  foregoing  facts.  Accord- 
ing to  these  averments  a  member  of  defendant  firm 
executed  the  note  in  question  without  the  express  or 
implied  authority  of  his  copartners  for  a  purpose 
outside  of  the  partnership  business,  and  such  facts 
were  known  to  payee,  B.  M.  Mecklenburg,  and  plain- 
tiff prior  to  the  endorsement  to  them  of  such  note. 
Furtiier,  the  making  of  the  note  has  at  no  time  been 
ratified. 

The  gist  of  these  allegations  is  that  defendant 
firm  never  made  the  note  sued  on. — Hoosac  Mining 
db  Milling  Co.  v.  Donat,  10  Colo.  529, 16  Pac.  157.  If 
so,  then  it  is  not  liable  thereon,  and  the  answer  states 
a  defense  thereto.    The  general  demurrer  of  plaintiff 
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to  this  defense  the  court  below  sustained.    In  this 
it  erred. 

2.  The  substance  of  the  allegations  of  the  second 
ground  of  defense  is  that  the  execution  of  the  note 
sued  on  was  procured  by  the  payee  therein  through 
fraud.  As  stated  above,  the  note  involved  was  en- 
dorsed by  the  payee  therein  to  B.  M.  Mecklenburg, 
by  him  to  the  plaintiff.  The  law  presumes  this  en- 
dorsement made  before  maturity  of  the  note. — ^Dan- 
iel on  Negotiable  Instruments,  vol.  1,  4th  ed.,  §  784. 

The  law  also  presumes  that  such  endorsee  ac- 
quired the  note  in  good  faith  for  full  value  in  the 
usual  course  of  business  and  without  notice  of  any 
circumstance  impeaching  its  validity. — Daniel  on 
Negotiable  Instruments,  vol.  1,  4th  ed.,  §  812. 

The  alleged  fraud  of  the  payee  in  procuring  the 
note  would  not  constitute  a  defense  to  a  suit  thereon 
by  B.  M.  Mecklenburg  in  absence  of  averments  in  the 
answer  overcoming  these  presumptions. — Daniel  on 
Negotiable  Instruments,  vol.  1,  4th  ed.,  §  769a ;  Bliss 
on  Code  Pleading,  3d  ed.,  §  175,  p.  289. 

Such  averments  are  absent  from  this  second 
ground  of  defense.  So  far  as  we  are  advised  by  this 
ground  of  defense,  B.  M.  Mecklenburg  took  this  note 
before  maturity  in  the  ordinary  course  of  business 
for  a  valuable  consideration  without  notice  of  any 
facts  which  invalidated  it  in  the  hands  of  the  payee. 
As  under  the  averments  of  this  defense,  fraud  was 
not  a  defense  to  the  note  in  the  hands  of  B.  M.  Meck- 
lenburg, it  was  not  a  defense  in  the  hands  of  his  en- 
dorsee, the  plaintiff  who  took  as  good  title  to  the  note 
as  had  his  endorser  Mecklenburg. — Daniels  on  Ne- 
gotiable instruments,  vol.  1,  4th  ed.,  §  782. 

Further,  as  plaintiff,  appellee  here,  was,  accord- 
ing to  the  averments  of  the  complaint,  the  endorsee 
and  owner  of  the  note  the  same  presumptions  at- 
tended his  ownership  as  attached  to  the  note  in  the 
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hands  of  the  endorser,  B.  M.  Mecklenburg.  As  these 
presumptions  were  not  overcome  by  any  averments 
in  the  answer,  plaintiff's  title  to  the  note  is  good  as 
against  the  defense  of  fraud,  even  though  such  title 
is  unaided  by  the  unimpeachable  one  of  his  endorser, 
B.  M.  Mecklenburg. — ^Authorities  above  cited. 

The  court  correctly  sustained  the  general  de- 
murrer to  this  cause  of  defense. 

3.  On  sustaining  the  demurrer  to  the  second  de- 
fense, ** defendant  asked  leave  to  plead  further.'* 
This  was  denied.  We  have  before  us  that  defendant 
had  twice  amended  its  answer,  and  the  ruling  of  the 
court  denying  leave  to  plead  further.  Upon  this  we 
are  asked  to  declare  that  the  court  erred  in  denying 
leave  to  defendant  to  plead  further. 

Mills '  Ann.  Code,  sec.  73,  provides  that  after  de- 
murrer and  before  the  trial  of  the  issue  of  law  therein 
the  pleading  demurred  to  may  be  amended  once,  as 
of  course.  This  right  the  defendant  had  exercised 
when  the  leave  to  further  amend  was  denied.  The 
right  to  amend  further  was  discretionary  with  the 
court. — Mills '  Ann.  Code,  sec.  75. 

**  Unless  it  clearly  appears  that  such  discretion 
is  abused,  a  court  of  review  will  not  interfere.'' — 
Anthony  v.  Slayden  et  al,  27  Colo.  144,  60  Pac.  826. 

The  presumption  is  that  the  ruling  of  the  trial 
<50urt  was  correct.  Nothing  is  in  the  record  to  over- 
come this  presumption  as  to  the  ruling  complained  of. 
We  cannot,  therefore,  say  that  the  trial  court  erred  in 
denying  the  application  of  defendant  for  leave  to 
plead  further. 

Judgment  reversed  for  error  in  sustaining  de- 
murrer to  first  cause  of  defense. 

Reversed. 
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[No.  2061.] 

pi9   _ui      The  Delta  County  Land  and  Cattle  Company  v. 

Talcott. 

1.  Conveyance*— Record — Notice — ^Tltle. 

A  purchaser  of  real  estate  is  bound  to  know  what  the  records 
disclose  concerning  the  title,  and  if  they  indicate  the  existence  of 
some  outside  condition  by  which  it  may  be  affected,  he  is  bound 
to  investigate  and  is  charged  with  knowledge  of  the  f^ts  to 
which  an  investigation  would  lead.  But  if  the  records  upon  their 
face  are  complete,  and  show  that  the  title  is  good,  in  the  absence 
of  information  to  the  contrary  from  any  other  source,  he  may 
safely  rely  upon  them. 

2.  Deeds  of  Trust — Release  Deeds— Record — Innocent  Purchaser. 
A  release  deed  by  the  trustee  in  a  deed  of  trust  is  such  deed 

or  conveyance  as  comes  within  the  meaning  of  our  recording 
act,  and  where,  after  the  maturity  of  the  notes  secured  by  a 
deed  of  trust,  the  trustee  executed  to  the  owner  of  the  equity 
of  redemption  a  release  deed  which  was  placed  on  record  and 
which  recited  that  it  was  executed  at  the  request  of  the  payee 
of  the  notes  and  in  consideration  of  their  payment  in  full,  when, 
in  fact,  the  notes  had  not  been  paid,  and  the  release  was  exe- 
cuted without  the  authority  or  knowledge  of  the  holder  of  said 
notes,  as  between  the  holder  of  the  notes  and  the  owner  of  the 
equity  of  redemption,  the  release  was  fraudulent  and  void,  but 
one  who  purchased  from  the  owner  for  value  without  notice  of 
the  fact  that  the  notes  had  not  been  paid,  acquired  a  title  free 
from  the  lien  of  the  deed  of  trust 

Appeal  from  the  District  Court  of  Delta  County. 

Mr.  D.  V.  Burns,  for  appellant. 

Messrs.  Wolcott  &  Vaile  and  Mr.  Wm.  W. 
Field,  for  appellee. 

Thomson,  J. 

On  the  19th  day  of  October,  1889,  The  Grand 
Mesa  Land  and  Cattle  Company  of  Colorado  exe- 
cuted a  trust  deed,  whereby  It  conveyed  to  E.  L.  Kel- 
logg, as  trustee,  certain  real  estate  to  secure  the  pay- 
ment of  its  two  promissory  notes,  made  on  the  same 
day,  for  $5,382.05  and  $3,487.55,  respectively,  and 
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payable  to  the  order  of  Sam  G.  Gill  three  months 
after  date.  The  trustee  was  empowered,  in  case  of 
default  in  the  payment  of  the  notes,  to  sell  the  land 
at  public  auction  to  the  highest  bidder,  having  first 
given  twenty  days '  notice  of  the  sale,  and  to  execute 
a  conveyance  of  the  premises  to  the  purchaser,  apply- 
ing the  purchase  money  upon  the  notes  after  deduct- 
ing the  expenses  of  the  sale,  and  rendering  the  ex- 
cess, if  any,  to  the  land  and  cattle  company.  The 
trust  deed  was  immediately  placed  on  record.  Before 
the  3l8t  day  of  January,  1891,  the  company,  by  pay- 
ments made  upon  the  notes,  reduced  the  amount  of 
the  indebtedness  which  they  evidenced  to  $5,000. 
On  the  last  mentioned  day,  Sam  G.  Gill,  the  payee, 
sold  and  transferred  the  notes  to  Francis  E.  Tal- 
cott.  On  the  20th  day  of  April,  1892,  E.  L.  Kel- 
logg executed  to  the  cattle  company  a  deed  of  release 
of  the  real  estate  conveyed  by  the  trust  deed. 
The  deed  of  release  recited  as  its  consideration,  the 
full  payment  of  the  notes  secured  by  the  trust 
deed;  it  also  recited  that  it  was  executed  at  the 
request  of  Sam  G.  Gill,  the  payee.  It  conveyed  the 
title  held  by  the  trustee  to  the  company.  As  a 
matter  of  fact,  the  notes  were  not  paid.  On  the 
24th  day  of  May,  1892,  the  Grand  Mesa  company 
executed  a  mortgage  of  the  same  land  to  Thomas 
Lamb,  to  secure  the  payment  to  him,  one  year  from 
that  date,  of  $15,000  which  he  had  loaned  the  com- 
pany. After  the  maturity  of  the  debt  to  him,  but  at 
what  precise  time  we  are  not  advised,  Lamb  instituted 
proceedings  for  the  foreclosure  of  his  mortgage.  The 
result  was  a  decree  in  his  favor,  in  pursuance  of 
which  the  land  was  sold,  himself  being  the  pur- 
chaser. Afterwards,  but  when,  we  do  not  know. 
Lamb  sold  and  conveyed  the  land  to  The  Delta  County 
Land  and  Cattle  Company,  a  corporation.  In  Oc- 
tober, 1893,  the  plaintiff  was  informed  of  the  fact. 
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and  record,  of  the  release.  The  last  payment  on  the 
notes — which  was  a  payment  merely  of  interest  due 
— was  received  by  Mr.  Talcott  in  April,  1892.  This 
auit  to  cancel  the  deed  of  release  executed  by  Kel- 
logg, and  foreclose  the  trust  deed  securing  the  notes, 
was  brought  by  Mr.  Talcott  on  the  26th  day  of  June, 
1896.  Kellogg,  Lamb,  The  Grand  Mesa  Land  and 
Cattle  Company  of  Colorado,  and  The  Delta  County 
Land  and  Cattle  Company,  were  made  parties  de- 
fendant. 

The  complaint  averred  that  Lamb,  with  full 
knowledge  that  the  land  conveyed  by  the  trust  deed 
had  been  released  without  payment  of  the  money  se- 
cured upon  it,  and  with  intent  to  defraud  the  plain- 
tiff, procured  the  foreclosure  of  his  mortgage,  took 
the  title,  and,  for  the  purpose  of  making  it  appear 
that  the  land  had  passed  to  an  innocent  purchaser, 
conveyed  it,  without  any  consideration,  to  The  Delta 
County  Land  and  Cattle  Company,  upon  which,  at 
the  time  it  received  its  deed,  full  knowledge  of  all  the 
facts  was  charged. 

When  the  plaintiff  had  introduced  his  evidence, 
the  Delta  company  moved  for  a  nonsuit.  The  mo- 
tion was  denied,  and  the  company  declining  to  offer 
any  evidence  in  its  own  behalf,  judgment  was  entered 
cancelling  the  deed  of  release,  and  ordering  a  fore^ 
closure  of  the  trust  deed  to  Kellogg.  From  this  judg- 
ment The  Delta  County  Land  and  Cattle  Company 
has  appealed. 

In  the  complaint,  the  plaintiff's  right  to  relief 
against  the  act  of  Kellogg  in  releasing  the  land,  is 
based  on  the  fraudulent  practices  of  Lamb,  and  the 
fraudulent  acquiescence  of  the  Delta  company  in  his 
conduct.  A  decree  is  sought  subjecting  and  subor- 
dinating the  title  held  by  that  company  to  the  lien 
of  the  trust  deed  to  Kellogg,  and  the  sole  ground  of 
the  plaintiff's  claim  to  such  decree,  as  set  forth  in  hi& 
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complaint,  is  that  the  Delta  company  acquired  that 
title  with  full  knowledge  that  it  was  procured  by 
fraud,  and  for  fraudulent  purposes.  I  cannot  dis- 
cover in  the  evidence  that  Lamb  was  guilty  of  the 
conduct  charged  against  him.  It  appears  that  a  con- 
siderable time  prior  to  the  execution  of  the  mortgage 
to  him,  he  knew  of  the  existence  of  the  trust  deed 
to  Kellogg,  and  knew  that  the  notes  had  been  trans- 
ferred to  the  plaintiff;  but  I  am  unable  to  find  that 
when  he  secured  the  debt  owing  to  him,  he  knew  or 
suspected  that  Kellogg 's  release  did  not  speak  the 
truth.  But  conceding  that  upon  the  question  of 
Lamb's  good  faith,  the  evidence  might  afford  roora 
for  a  difference  of  opinion,  there  was  nothing  pre- 
sented to  subject  the  conduct  of  the  Delta  company  to 
the  slightest  suspicion.  That  it  knew  anything  be- 
yond what  the  records  disclosed,  nowhere  appears. 
Upon  the  plaintiff's  own  theory  of  his  case,  as  out- 
lined in  his  complaint,  he  is  not  entitled  to  relief,  and 
the  judgment  below  should  be  reversed.  But  other 
questions  are  pressed  upon  us  for  decision,  and  in 
view  of  their  importance,  I  deem  it  well  to  consider 
them.  These  questions  are  now  presented  for  the 
first  time  to  this  court,  and  I  am  unable  to  find  that 
they  have  ever  been  passed  upon  by  the  supreme 
court. 

In  a  number  of  cases,  we  have  held  deeds  of  re- 
lease, executed  by  trustees  without  payment  of  the 
money  secured,  and  without  authority  from  the  holder 
of  the  debt,  to  be  invalid  even  as  against  purchasers 
who  had  no  actual  knowledge  of  the  facts.  These 
cases  seem  to  be  relied  upon  with  considerable  con- 
fidence by  the  plaintiff;  and  they  will  receive  atten- 
tion  later.  First,  however,  it  will  be  in  order  to  out- 
line the  features  of  the  case  before  us. 

The  Grand  Mesa  Land  and  Cattle  Company  by 
its  trust  deed  of  October  19,  1889,  conveyed  to  Kel- 
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logg  the  legal  title  to  the  land.  He  was  invested  by 
the  deed  with  power  in  case  of  default  in  the  i)ay- 
ment  of  the  debt,  to  make  public  sale  of  the  land  and 
execute  a  deed  to  the  purchaser.  He  had  no  power 
except  that  conferred  by  the  deed;  and  his  convey- 
ance to  the  purchaser  at  a  sale,  made  in  accordance 
with  the  requirements  of  the  trust  deed,  was  the  only 
conveyance  which  that  instrument  authorized  him  to 
make.  But  he  held  the  legal  title,  and  that  title  he 
might  vest  in  another  by  ordinary  deed  of  convey- 
ance, without  the  execution  of  the  power,  and  without 
special  authority  from  any  source. — Stephens  v.  Clay, 
17  Colo.  489. 

When  the  debt  which  a  trust  deed  secures  is  fully 
paid,  the  power  of  the  trustee  is  extinguished,  and 
the  owner  of  the  equity  is  entitled  to  a  reconveyance 
of  the  legal  estate.  The  trustee 's  deed  to  a  stranger 
would  simply  invest  the  latter  with  the  title  the  for- 
mer had.  The  owner  of  the  equity  and  the  owner  of 
the  secured  debt  would  be  equally  unaffected  by  it. 
But  a  release  to  the  owner  of  the  equity  would  unite 
both  titles  in  him.  In  case  the  debt  has  been  paid, 
no  question  can  arise  upon  the  deed  of  release;  but 
if  the  debt  has  not  been  paid  the  release  is  fraudu- 
lent. It  is  no  release  so  far  as  the  owner  of  the  equity 
is  concerned ;  but  his  relation  to  the  instrument  does 
not  determine  the  status  of  an  innocent  purchaser 
from  him. 

It  is  provided  by  our  recording  act  that  all  deeds 
or  conveyances  of,  or  affecting  title  to,  real  estate, 
or  any  interest  therein,  may  be  recorded  in  the  of- 
fice of  the  recorder  of  the  county  wherein  the  real 
estate  is  situate,  and  from  and  after  their  filing  for 
record,  and  not  before,  they  shall  take  effect  as  to 
subsequent  bona  fide  purchasers  and  incumbrancers 

not  having  notice  thereof. — 1  Mils'  Ann.  Stats.,  sec. 
446. 
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A  deed  of  release  is  a  deed  affecting  title  to  real 
estate  within  the  meaning  of  the  foregoing  provision. 
It  conveys  a  title ;  and  when  it  is  recorded,  its  effect, 
as  to  subsequent  purchasers,  is  the  same  as  that  of 
any  other  recorded  conveyance.  A  purchaser  of  real 
estate  is  bound  to  know  what  the  records  disclose 
concerning  the  title;  and  if  they  indicate  the  exist- 
ence of  some  outside  condition  by  which  it  may  be 
affected,  he  is  bound  to  investigate ;  and  he  is  charged 
with  knowledge  of  the  facts  to  which  the  investiga- 
tion would  lead.  But  if,  upon  their  face,  the  records 
are  complete,  and  show  that  the  title  is  good,  in  the 
absence  of  information  to  the  contrary  from  any 
other  source,  he  may  safely  rely  upon  them. — King 
V.  Achroyd,  28  Colo.  488,  66  Pac.  906;  PoHer  v.  Mc- 
Nabney,  77  111.  235;  Ogle  v.  Turpin,  102  111.  148; 
Howard  v.  Ross,  5  111.  App.  456 ;  Perkins  v.  Adams, 
16  Colo.  App.  96,  63  Pac.  792. 

In  Bank  v.  Miner,  9  Colo.  App.  361,  the  recorded 
release  showed  upon  its  face  that  it  was  executed  at 
the  request,  not  of  the  holder  of  the  debt  secured,  but 
of  a  party  who  had,  apparently,  no  right  to  make  the 
request.  This  fact  we  held  sufficient  to  put  a  subse- 
quent incumbrancer  upon  inquiry.  In  Kenney  v. 
Bank,  12  Colo.  App.  24,  the  facts  disclosed  by  the 
record  were  that  the  trustee  advertised  and  sold  the 
land  conveyed  by  the  trust  deed  some  seven  months 
before  the  note  which  the  deed  secured  was  due.  The 
payee  of  the  note — The  Colorado  Securities  Company 
— ^purchased  the  land  and  received  a  deed,  from  which 
afterwards  it  caused  its  name  to  be  erased,  and  the 
name  of  a  stranger  substituted  as  grantee.  The  deed 
recited  a  consideration  of  twenty-five  dollars.  The 
land  was  worth  over  $12,000.  This  stranger  then 
made  his  promissory  note  to  The  Colorado  Securities 
Company  for  $4,000,  and  secured  it  by  trust  deed  of 
the  land.    The  note  was  sold  to  Kenney.    The  origi- 
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nal  note  was  sold  long  before  its  maturity  to  the 
bank,  and  the  foreclosure  of  the  trust  deed  securing 
it  was  made  without  the  consent  or  knowledge  of  the 
bank.  Our  judgment  was  that  Kenney,  the  pur- 
chaser of  the  second  paper,  was  bound  to  take  notice 
that  the  foreclosure  of  the  first  deed  of  trust  was  un- 
dertaken before  the  maturity  of  the  note  it  secured, 
and  that  land  worth  twelve  thousand  dollars  was  sold 
for  twenty-five  dollars;  and  that,  having  notice  of 
these  facts,  he  was  bound  at  his  peril,  before  pur- 
chasing the  second  note,  to  ascertain  by  outside  in- 
quiry, that  the  sale  was  legitimate,  and  untainted  by 
fraud.  In  Earlier  v.  Scudder,  15  Colo.  App.  69, 61  Pac. 
197,  William  Gorringe  executed  a  trust  deed  to 
Alonzo  Rice,  as  trustee,  conveying  to  him  certain  lots 
in  the  city  of  Denver  to  secure  the  payment  of  his 
promissory  note  to  Mrs.  Scudder  for  $1,500,  dated 
December  29,  and  due  one  year  after  date.  After- 
wards, Gorringe  borrowed  $2,000  more  from  Mrs. 
Scudder,  made  his  note  to  her  for  the  amount,  dated 
April  1,  1891,  due  one  year  after  date,  and  secured 
it  by  another  trust  deed  of  the  same  property  to  Eice. 
Two  months  afterwards,  Gorringe  applied  to  Mrs. 
Harker  for  a  loan  of  $2,000,  offering  to  secure  it  upon 
the  same  lots.  Mrs.  Barker's  agent,  in  examining 
the  title,  discovered  the  two  trust  deeds  to  Rice,  and 
she  declined  to  make  the  loan  unless  some  portion  of 
the  property  should  be  released  from  the  lien  of  those 
deeds.  Thereupon  Rice,  without  the  knowledge  of 
Mrs.  Scudder,  and  without  the  payment  of  any  of  the 
money  secured  to  her,  executed  to  Gorringe  a  deed 
releasing  four  of  the  lots  from  the  lien  of  her  two 
trust  deeds,  reciting  that  a  portion  of  both  notes  had 
been  paid.  Thereupon  Mrs.  Harker  loaned  the  two 
thousand  dollars  to  Gorringe,  taking  his  note  for  the 
amount,  and,  to  secure  its  payment,  a  trust  deed  of 
the  four  lots  released  by  Eice.    Subsequently,  Mrs. 
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Scudder,  having  discovered  that  the  lots  had  been  re- 
leased, brought  suit  to  annul  the  release  and  rein- 
state her  trust  deeds  as  first  liens  upon  the  property. 
We  afl5rmed  the  judgment  below  annulling  the  re- 
lease and  reinstating  the  deeds  of  trust.  We  held  that 
the  fact  that  the  notes  were  not  due,  and  the  further 
fact  that  the  deed  arbitrarily  released  a  portion  of 
the  property  from  the  lien  of  each  trust  deed,  were 
suflBcient  to  put  Mrs.  Harker  on  inquiry.  Wilson,  J., 
delivered  the  opinion  of  the  court,  and  inasmuch  as 
that  opinion  is  made  the  subject  of  considerable  com- 
ment, I  quote  from  it  as  follows :  *  *  Considering  the 
case  purely  upon  equitable  grounds,  Mrs.  Harker 
was  not  an  innocent  incumbrancer.  She  knew  from 
the  records,  or  should  have  known,  that  the  sole  power 
with  which  Rice,  as  trustee,  was  invested,  was  to  sell 
the  property  in  case  of  default  by  Gorringe  in  pay- 
ment of  the  principal  of  the  notes  when  due,  or  of  the 
interest,  according  to  its  terms.  Under  the  provi- 
sions of  the  instrument.  Rice  acquired  no  power  what- 
ever, either  express  or  implied,  either  by  the  terms  of 
the  trust  deed  or  by  operation  of  law,  to  execute  a 
release  deed  before  the  maturity  of  the  debt.  Much 
less  did  he  have  any  authority  to  release  a  part  of  the 
property  from  the  operation  of  the  deeds  of  trust. 
These  were  powers  which  he  could  exercise  only  by 
the  express  authority  of  Mrs.  Scudder,  the  owner  and 
holder  of  the  notes,  and  also  of  the  deeds  of  trust. 
This  was  amply  sufficient  to  have  put  Mrs.  Harker 
upon  her  guard.  She  knew  that  the  notes  were  exe- 
cuted to  Mrs.  Scudder,  and  it  was  her  duty,  in  order 
to  have  protected  herself,  to  have  made  some  investi- 
gation or  inquiry  of  Mrs.  Scudder,  in  order  to  have 
ascertained  whether  this  power,  which  was  absolutely 
essential  and  necessary  in  order  to  validate  the  deed 
of  release,  had  been  given  by  her.    This  she  did  not 
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dOy  but  relied  solely  «upon  the  recitals  in  the  release 
deed.'' 

In  that  opinion  we  reiterated  what  we  have  fre- 
quently said  bef  ore,  and  what  the  supreme  court  has 
strongly  expressed  in  Improvement  Co.  v.  White- 
head, 25  Colo.  358y  namely,  that  the  powers  of  a  trus- 
tee depend  entirely  upon  the  terms  of  the  instru- 
ment appointing  him,  and  no  power  is  conferred  un- 
less expressed  in  the  writing.  We  also  said  that  the 
authority  to  execute  a  release  deed  is  necessarily  in- 
cident to,  and  dependent  upon,  the  power  vested  by 
the  trust  deed ;  that  what  would  destroy  or  defeat  the 
power  to  sell,  would  create  the  right  to  release,  and 
that  it  is  only  after  the  power  is  extinguished  by  pay- 
ment that  it  is  possible  for  the  trustee  to  reconvey 
the  title  discharged  of  the  incumbrance.  We  also 
approved  an  expression  in  the  opinion  in  Bank  v. 
Miner,  supra,  that  without  authority  from  the  party 
for  whose  benefit  the  trust  deed  was  given,  the  act  of 
the  trustee  in  releasing  it  was  void.  Every  utterance 
of  a  court  must  be  interpreted  by  the  facts  to  which 
it  is  applied.  Under  the  facts  of  Barker  v.  Scudder, 
it  was  not  possible  for  the  trustee  to  reconvey  the 
title  discharged  of  the  incumbrance,  and  under  the 
facts  of  Bank  v.  Miner,  the  act  of  the  trustee  in  re- 
leasing the  land  without  authority  from  the  party  for 
whose  benefit  the  trust  deed  was  given,  was  void. 
However,  as  an  abstract  proposition,  the  truth  of  the 
statement  that  a  release  deed  executed  without  pay- 
ment of  the  money  secured,  or  without  the  request 
of  the  owner  of  the  debt,  is  of  no  effect,  may  safely 
be  aflSrmed.  But  the  question  of  the  right  of  Mr. 
Kellogg  to  release  the  land  in  controversy  here,  or 
of  the  effect  of  his  deed  upon  the  title,  is  not  the  ques- 
tion to  be  now  determined.  The  question  before  us 
is  whether,  under  the  provisions  of  our  recording  act, 
when  the  record  shows  a  complete  and  regular  chain 
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of  title,  a  purchaser  without  any  knowledge  of  the 
title,  except  what  the  record  imparts,  will  be  protected 
in  his  reliance  upon  the  record. 

In  each  of  the  cases  I  have  reviewed,  the  record 
disclosed  some  circumstance  calculated  to  excite  sus- 
picion, and  which  demanded  inquiry  outside  of  the 
record ;  and  in  each  case  the  necessity  of  such  inquiry, 
to  warrant  the  proposed  purchase  or  incumbrance, 
was  emphasized  in  the  opinion.  But  in  the  case  at 
bar,  there  was  nothing  on  the  face  of  the  record  to  in- 
dicate an  imperfection  in  the  title.  The  debt  was  past 
due,  the  release  recited  its  payment,  and  persons  pro- 
posing to  invest  in  the  property  had  the  right  to  pre- 
sume that,  being  overdue,  it  was  paid.  There  is  a 
legal  presumption  that  parties  perform  their  con- 
tracts.  Upon  the  record  Kellogg  appeared  to  have 
the  proper  authority  to  execute  the  release.  The  pre- 
sumption was  that  he  had  such  authority,  and  the 
record  itself  did  not,  nor  did  it  point  to  anything 
which  did,  indicate  that  a  purchaser  might  not  safely 
rely  on  the  presumption.  It  has  never  been  held  by 
the  supreme  court,  or  by  this  court,  that  a  person  who 
is  not  chargeable  with  knowledge  of  a  defect,  and 
who  finds  a  clear  and  perfect  title  upon  the  record, 
purchases,  nevertheless,  at  his  peril ;  and  such  is  not 
the  law. 

The  remaining  case  to  which  reference  is  made — 
Barstow  v.  Stone,  10  Col.  App.  396 — is  not  in  point. 
The  only  question  there  was  whether  a  successor  in 
trust  could  execute  a  valid  release,  when  no  contin- 
gency had  arisen  upon  which,  by  the  terms  of  the 
trust  deed,  the  title  held  by  the  trustee  might  become 
vested  in  him.  We  held  that,  having  no  title,  he 
could  convey  none;  but  we  declined  to  pass  upon  the 
question  of  superiority  of  equity,  because  it  was  not 
in  the  case. 

If  not  directly,  at  least  by  very  strong  implica- 
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tion,  our  supreme  court  has  held  that  where  the 
records  disclose  nothing  to  impeach  the  release,  a 
purchaser  for  value,  without  notice  that  the  instru- 
ment was  unauthorized,  and  without  notice  or  knowl- 
edge of  anything  which  made  it  his  duty  to  inquire 
into  the  truth  of  its  recitals,  will  be  protected  in  his 
purchase.  The  following  were  the  facts  in  the  case 
of  Appelman  v.  Gara,  22  Colo.  397:  Shugart  exe- 
cuted a  trust  deed  to  Griswold  to  secure  the  payment 
to  Gara  of  a  note  for  $1,200.  Shugart  sold  and  con- 
veyed his  equity  to  Lack,  Lack  conveyed  to  Mclntyre, 
Mclntyre  to  Hoffman,  and  Hoffman  to  Griswold,  the 
trustee.  Without  payment  of  the  note,  and  without 
authority  from  its  holder,  Griswold  executed  and 
placed  on  record  a  release  deed  to  Shugart  which  re- 
cited that  the  note  had  been  paid.  Griswold  then  exe- 
cuted a  trust  deed  of  the  property  to  McAdams,  as 
trustee,  to  secure  the  payment  to  Appelman  of  $1,400. 
Gara  brought  suit  against  Appelman,  Griswold  and 
others  to  set  aside  the  release,  and  establish  the 
priority  of  the  lien  of  his  own  trust  deed.  The  court 
below  awarded  him  the  relief  he  sought,  and  in  af- 
firming its  judgment,  the  supreme  court  spoke  as  fol- 
lows : 

**From  the  foregoing  statement  it  will  be  seen 
that  the  trust  deed  to  Griswold,  given  to  secure  the 
payment  of  the  note  of  $1,200  to  Gara,  constituted  a 
prior  lien  upon  the  property,  and  the  execution  of  tiie 
release  deed  by  Griswold  to  Shugart,  without  the  pay- 
ment of  the  note  or  the  express  authority  of  the 
holder,  was  an  unwarranted  exercise  of  power  on  his 
part,  and  was  ineffectual  to  destroy  Gara's  lien  as 
between  him  and  the  grantor,  and  subsequent  pur- 
chasers with  notice  of  such  abuse  of  power.  The  only 
question,  therefore,  to  be  determined  is  whether  Ap- 
pelman had  such  notice,  or  its  equivalent,-  by  being 
put  upon  inquiry  by  anything  contained  upcti  the  re- 
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cord  of  the  title  to  the  lot.  That  he  did  not  have 
actual  notice  may  be  conceded,  but  that  he  had  be- 
fore him  what  was  equivalent,  namely  constructive 
notice  from  the  record,  admits  of  no  doubt.  The 
original  trust  deed,  of  which  he  was  bound  to  take 
notice,  disclosed  a  contract  by  which  the  debt  thereby 
secured  was  not  due  at  the  time  its  release  was  at- 
tempted. And  by  sundry  mesne  conveyances  in  the 
line  of  his  title  he  was  notified  that  the  equity  in  the 
lot  was  vested  in  Griswold,  the  trustee,  subject  to  this 
trust  deed,  and  held  by  him  subject  to  this  security 
at  the  time  the  release  was  executed  and  recorded; 
that  the  release  to  Shugart,  who  at  the  time  had  no 
interest  in  the  property,  was  in  effect  a  release  to 
himself.  Under  this  condition  of  the  title,  if  the 
trustee's  power  was  not  extinguished,  it  is  evident 
that  its  exercise  was  a  gross  violation  of  his  trust. 
*  *  *  With  notice,  therefore,  of  the  conveyances 
through  which  Griswold  became  vested  with  the 
equity  in  the  lot,  and  of  the  release  of  the  trust  deed 
by  him  while  such  owner,  and  before  the  maturity  of 
the  note  secured  thereby,  appellant  was  apprised  of 
facts  suflScient  to  cast  a  suspicion  upon  the  bona  fides 
of  the  transaction,  and  put  him  upon  inquiry  whether 
the  plaintiff's  note  had  in  fact  been  paid;  and  he 
cannot,  after  ignoring  these  facts,  and  dealing 
directly  with  the  unfaithful  trustee  in  relation  to  the 
trust  property,  invoke  the  doctrine  that  courts  of 
equity  extend  to  innocent  purchasers  without  notice." 
The  foregoing  language  is  hardly  susceptible  of 
an  interpretation  in  harmony  with  the  theory  of 
plaintiff's  counsel.  Upon  that  theory,  the  statement 
that  the  release  was  ineffectual  to  destroy  Gara's 
lien  as  between  him  and  the  grantor,  and  subsequent 
purchasers  with  notice  of  the  abuse  of  power,  is 
meaningless,  because,  if  the  release  was  an  absolute 
nullity,  it  would  be  immaterial  whether  purchasers 
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had  notice  or  not ;  and,  in  saying  that  the  only  ques- 
tion to  be  determined  was  whether  Appelman  was 
chargeable  with  notice,  and  denying  his  right,  with 
the  facts  he  knew,  or  ought  to  have  known,  to  invoke 
the  doctrine  that  courts  of  equity  extend  to  innocent 
purchasers,  the  court  involved  itself  in  singular  con- 
fusion, if,  notwithstanding  there  is  nothing  upon  the 
the  record,  or  within  the  knowledge  of  a  purchaser, 
to  excite  a  suspicion  of  irregularity,  he  must,  at  his 
peril,  ascertain  whether  the  recitals  of  the  release  are 
true.  According  to  counsel 's  contention,  whether  Ap- 
pelman had  notice,  instead  of  being  the  only  question, 
was  not  a  question  at  all;  and  the  reference  to  the 
doctrine  which  courts  of  equity  apply  to  innocent  pur- 
chasers was  idle  talk.  If  there  can  be  no  innocent 
purchaser  under  a  fraudulent  release,  the  court  could 
have  disposed  of  the  case  in  a  few  words  by  simply 
saying  so ;  and  it  is  not  supposable  that  with  a  direct, 
easy  and  effectual  solution  before  it  of  the  question 
involved,  it  went  out  of  its  way  to  find  a  subterfuge 
on  which  to  rest  its  decision. 

Upon  the  evidence,  as  it  is  presented  in  this 
record,  I  think  the  deed  of  Lamb  to  The  Delta  Land 
and  Cattle  Company  vested  a  good  title  in  the  latter, 
and  that  the  court  erred  in  cancelling  the  deed  of  re- 
lease. 

Let  the  judgment  be  reversed.  Reversed. 

Wilson,  P.  J.,  concurs. 

6uNTER,J.,  dissenting. 

The  Grand  Mesa  Land  and  Cattle  Company 
made  two  promissory  notes  payable  to  Gill,  and  se-* 
cured  the  came  by  trust  deed  on  real  estate  to  Kel- 
logg, as  trustee ;  this,  recorded,  authorized  the  trustee 
to  sell  on  default  of  payment  of  notes.  The  notes 
were  assigned  to  appellee,  plaintiff  below.     There- 
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after  Kellogg  executed  a  release  purporting  to  dis- 
charge the  trust  deed,  reciting  payment  of  the  notes, 
and  that  the  same  was  made  at  the  request  of  Gill. 
Payment  had  not  been  made,  nor  had  appellee  re- 
quested the  release.  One  month  after  recording  of 
tiiis  release  the  above  company  mortgaged  the  land 
to  Lamb;  mortgage  was  foreclosed,  Lamb  being  the 
purchaser;  thereafter  Lamb  conveyed  to  appellant. 

This  proceeding  is  to  cancel  the  unauthorized 
release. 

Is  the  release  operative  against  appellee  f 

The  public  records  charged  Lamb  and  appellant 
with  notice  of  the  trust  deed  and  its  provisions. 

**The  powers  of  a  trustee  depend  entirely  upon 
the  terms  of  the  instrument  appointing  him,  and  no 
power  is  conferred  unless  expressed  in  writing."— 
The  Bent-Otero  Improvement  Co.  v.  Whitehead,  25 
Colo.  358,  54  Pac.  1023;  Kenney  v.  Bank,  12  Colo. 
App.  33,  54  Pac.  404. 

The  trustee  had  by  the  trust  deed  express 
power  under  certain  conditions  to  sell  and  convey  the 
equitable  estate  of  the  trustor;  by  the  same  instru- 
ment, as  an  incident  to  this  power,  he  was  impliedly 
authorized,  upon  certain  conditions,  to  execute  a  re- 
lease discharging  the  lien  of  the  trust  deed. — Barker 
V.  Scudder,  15  Colo.  App.  69,  61  Pac.  197,  1  Colo. 
Decisions  670. 

''Whatever  restrictions  or  limitations  there  are 
upon  the  expressed  power  (to  sell)  it  logically  fol- 
lows, attach  to  all  incidents  of  it  (the  power  to  re- 
lease)."— Harker  v.  Scudder,  supra. 

In  Improvement  Company  v.  Whitehead,  supra, 
the  trust  deed  secured  a  note;  the  power  to  sell  of 
the  trustee  therein  was  conditioned  on  the  request  of 
the  beneficiary;  the  trustee  foreclosed  without  this 
request,  selling  to  a  third  party.  At  the  instance  of 
the  beneficiary  the  sale  was  vacated  on  the  ground 
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that  the  trustee  had  no  authority  to  act.  It  was 
further  held  that  the  innocent  purchaser  was  charged 
through  the  record  of  the  trust  deed  with  notice  of  the 
limitations  on  the  trustee's  powers,  and  that  if  he 
bought  in  the  absence  of  a  performance  of  the  con- 
ditions precedent  authorizing  the  trustee  to  sell,  the 
sale  was  void.  Further,  that  the  recitals  in  the 
trustees  deed  of  the  satisfying  of  such  conditions  did 
not  prove  them  complied  with  nor  protect  the  pur- 
chaser.   The  court  in  the  course  of  its  opinion  says: 

*  *  The  assignments  of  error  present  but  one  ques- 
tion, and  that  is  whether  a  trustee  named  in  a  deed 
of  trust,  wherein  the  power  of  sale  is  conditioned  upon 
the  request  of  the  beneficiary,  can  sell  the  land  and 
convey  to  the  purchaser  a  good  title  without  such  re- 
quest, or  without  any  circumstance  from  which  the 
purchaser  could  infer  such  request  on  his  part.  The 
powers  of  a  trustee  depend  entirely  upon  the  terms  of 
the  instrument  appointing  him,  and  no  power  is  con- 
ferred unless  expressed  in  writing.  Such  request, 
therefore,  becomes  a  condition  precedent  to  his  power 
to  sell ;  and  since  the  rule  of  caveat  emptor  applies  to 
trustees  sales,  the  purchaser  is  bound  to  take  notice 
that  all  matters  in  pais  upon  the  existence  of  which 
the  trustee's  power  to  act  depends  have  been  com- 
plied with. ' ' 

In  Kenney  v.  Bank,  12  Colo.  App.  24,  54  Pac. 
404,  it  is  said:  ^*The  trustee  in  a  deed  of  trust  is 
clothed  with  no  powers  save  those  which  are  ex- 
pressed in  writing,  and  if  his  authority  to  act  is  de- 
pendent upon  matters  in  pais,  parties  dealing  with 
the  trustee  are  bound  to  see  that  the  authority  is  ex- 
pressly given  by  the  instrument  and  that  the  facts 
exist  which  authorize  the  trustee  to  act." 

It  is  clear  from  the  authorities  that  the  trustee 
cannot  by  sale  convey  the  equitable  estate  of  the 
trustor  or  discharge  the  lien  of  the  beneficiary,  under 
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the  trust  deed,  without  compljring  with  the  condi- 
tions precedent  to  the  exercise  of  such  power.  This 
is  true  although  the  purchaser  be  innocent  and  the 
recitals  in  the  trustee 's  deed  declare  that  he  has  com- 
plied with  all  conditions  precedent  in  making  the  sale. 

**  Parties  dealing  with  the  trustee  are  bound  to 
see  *  *  *  that  the  facts  exist  which  authorize 
the  trustee  to  act. ' ' — Kenney  v.  Bank,  supra. 

If  this  be  true,  that  is,  that  the  trustee  cannot 
by  foreclosure  convey  the  equitable  estate  of  the  trus- 
tor, or  affect  the  lien  of  the  beneficiary,  without  ob- 
servance of  the  conditions  prerequisite,  and,  if  it  be 
further  true,  that  the  power  to  release  is  from  the 
same  instrument,  the  trust  deed,  and  that  ''whatever 
restrictions  or  limitations  there  are  upon  the  ex- 
pressed power  (to  sell)  it  logically  follows  attach  to 
all  incidents  of  it  (the  power  to  release),'*  how  can 
it  be  that  the  trustee  can  execute  a  release  discharg- 
ing the  lien  of  the  trust  deed  without  complying  with 
the  terms  of  the  instrument  whereby  he  derives  his 
authority,  and  of  which  instrument  and  its  limita- 
tions on  the  powers  of  the  trustee  all  parties,  by  the 
public  records,  have  notice!  The  same  principle  of 
law  which  renders  the  doctrine  caveat  emptor  appli- 
cable to  a  purchaser  under  a  trustee's  sale  ought,  and 
it  seems  upon  authority  does  apply  to  releases  by  a 
trustee.  The  reason  for  the  rule  in  both  instances  is 
the  information  as  to  the  agent 's  authority  furnished 
by  the  recorded  trust  deed. 

As  I  understand  the  former  decisions  of  this 
court  they  sustain  this  conclusion.  In  Barker  v. 
Scudder,  supra,  a  trust  deed  to  secure  a  note,  with 
power  to  the  trustee  upon  certain  conditions  to  sell, 
was  given  upon  certain  lots.  A  release  deed  was  ex- 
ecuted as  to  certain  of  the  lots,  which  recited  as  a 
consideration  therefor,  that  the  payor  had  discharged 
part  of  the  secured  note,  and  that  the  release  was 
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made  at  the  request  of  the  payee  therein.  These  re- 
citals were  untrue.  The  release  was  recorded.  Sub- 
sequently a  trust  deed  to  secure  a  new  note  payable 
to  an  innocent  party  was  taken  upon  the  released  lots. 
The  beneficiary  under  the  first  trust  deed  brought  suit 
to  cancel  the  release.  It  was  contended  by  the  bene- 
ficiary under  the  second  trust  deed  that  she  was  jus- 
tified in  relying  upon  the  record  of  the  release  deed 
and  recitals  therein.  The  court  cancelled  the  release 
deed  and  said : 

**  Whatever  may  be  the  rule  in  other  states,  and 
whatever  may  be  the  conflict  of  authority,  the  rule 
with  reference  to  the  pivotal  and  decisive  question  in 
this  case  has  been  positively  settled  in  this  jurisdic- 
tion by  harmonious  decisions  in  both  appellate  courts. 
This  rule  as  laid  down  in  Kenney  v.  Bank,  12  Colo. 
App.  33,  54  Pac.  404,  is:  **It  is  undoubtedly  true 
(and  in  this  all  the  authorities  agree)  that  a  trustee 
by  written  instrument  is  clothed  with  no  powers  save 
those  which  are  expressed  in  the  writing;  and  if  his 
authority  to  act  is  in  any  wise  or  at  all  dependent 
upon  matters  in  pais,  the  parties  dealing  with  the 
trustee  are  bound  in  the  one  case  to  see  that  the  au- 
thority is  expressly  given  by  the  instrument,  and  in 
the  other  that  those  facts  exist  which  authorize  the 
trustee  to  act. '  *  In  a  later  case  this  was  quoted  ap- 
provingly by  our  supreme  court.  Improvement  Co. 
V.  Whitehead,  25  Colo.  358,  54  Pac.  1024.  In  this 
case  the  supreme  court  also  says :  *  *  The  powers  of  a 
trustee  depend  entirely  upon  the  terms  of  the  instru- 
ment appointing  him,  and  no  power  is  conferred  un- 
less expressed  in  the  writing.'*  In  Bank  v.  Miner, 
9  Colo.  App.  367,  48  Pac.  839,  the  court  said:  ''With- 
out authority  from  the  party  for  whose  benefit  the 
trust  deed  was  given,  the  act  of  the  trustee  in  re- 
leasing it  was  void.'*  Applying  this  rule  to  the  case 
at  bar,  it  being  undisputed  that  Mrs.  Scudder  did  not 
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authorize  Rice  to  execute  the  release  deed,  it  is  clear 
that  the  deed  was  not  effectual  to  discharge  the  in- 
cumbrance. It  is  true  that,  strictly  and  technically 
speaking,  the  execution  of  the  release  deed  was  not 
in  the  exercise  of  a  power  expressly  vested  in  the 
trustee  by  the  deed  of  trust.  The  power  specially 
given  was  to  sell  in  default  of  payment  of  the  debt  by 
the  debtor,  and  this  power  could  only  be  extinguished 
by  payment.  The  authority  to  execute  a  release  deed 
is,  however,  a  necessary  incident  to,  and  dependent 
upon,  this  power.  That  which  would  destroy  or  de- 
feat the  power  to  sell  would  create  the  right  or  au- 
thority to  release,  which  is  simply  a  reconveyance 
by  the  trustee  to  the  grantor  of  the  title  to  the  prop- 
erty after  the  fulfillment  of  the  trust.  It  is  only, 
however,  after  the  trust  is  carried  out,  and  the  power 
to  sell  extinguished  by  payment,  that  it  is  i>ossible 
for  the  trustee  to  reconvey  the  title  discharged  by  the 
incumbrance.  Whatever  restrictions  or  limitations 
there  are  upon  the  expressed  power,  it  logically  fol- 
lows, attach  to  all  incidents  of  it.  Moreover,  consid- 
ering the  case  purely  upon  equitable  grounds,  Mrs. 
Harker  was  not  an  innocent  incumbrancer.  She 
knew  from  the  records,  or  should  have  known,  that 
the  sole  power  with  which  Rice,  as  trustee,  was  in- 
vested, was  to  sell  the  property  in  case  of  default  by 
Gorringe  in  payment  of  the  principal  of  the  notes 
when  due,  •  *  *,  Under  the  provisions  of  the 
instrument,  Rice  acquired  no  power  whatever,  either 
express  or  implied,  either  by  the  terms  of  the  trust 
deed  or  by  operation  of  law,  to  execute  a  release  deed 
before  the  maturity  of  the  debt.  Much  less  did  he 
have  any  authority  to  release  a  part  of  the  property 
from  the  operation  of  the  deeds  of  trust.  These  were 
powers  which  he  could  exercise  only  by  the  express 
authority  of  Mrs.  Scudder,  the  owner  and  holder  of 
the  notes,  and  also  of  the  deeds  of  trust.    This  was 
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amply  sufficient  to  have  pnt  Mrs.  Plarker  upon  her 
guard.  She  knew  that  the  notes  were  executed  to 
Mrs.  Scudder,  and  it  was  her  duty,  in  order  to  have 
protected  herself,  to  have  made  some  investigation  or 
inquiry  of  Mrs.  Scudder,  in  order  to  have  ascer- 
tained whether  this  i)ower,  which  was  absolutely  es- 
sential and  necessarv  in  order  to  validate  the  deed  of 
release,  had  been  given  by  her.  This  she  did  not  do, 
but  relied  solely  upon  the  recitals  in  the  release 
deed.^' 

I  have  quoted  thus  at  length  the  portions  of  the 
opinion  pertinent  to  the  questions  before  us,  that  it 
may  be  seen  how  the  court  reasoned,  and  what  it 
ruled.  It  seems  to  me  that  the  ruling  there  made,  and 
the  reasoning  therein  justifying  such  ruling,  if  ap- 
plied to  the  facts  of  the  case  under  consideration, 
would  necessitate  a  cancellation  of  the  Kellogg  re- 
lease deed. 

In  Kenney  v.  Bank,  12  Colo.  App.  25,  54  Pac. 
404,  the  facts,  so  far  as  material  to  one  of  the  grounds 
of  the  ruling  therein,  were :  A  trust  deed  securing  a 
note  was  foreclosed  without  the  knowledge  or  consent 
of  the  beneficiaiy,  the  bank;  a  trustee's  deed  placed 
of  record,  and  a  note  and  trust  deed  executed  by  the 
grantee  hypothecated  for  value  to  another  party, 
Kenney.  On  application  of  the  beneficiary  under  the 
foreclosed  trust  deed,  the  bank,  the  foreclosure  was 
set  aside.  One  of  the  grounds  for  granting  the  re- 
lief was  that  the  trustee  had  no  power  to  make  the 
sale ;  this  it  was  held  vitiated  the  sale  even  as  against 
Kenney  who  took  the  note  and  trust  deed  without 
knowledge  that  the  trustee  had  not  complied  with 
the  conditions  prerequisite  to  the  sale.  The  court 
said: 

'*It  was  Kenney 's  duty  to  see  not  only  that  the 
power  was  granted  but  that  the  facts  which  author- 
ized its  exercise  likewise  existed.    Under  the  proof 
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neither  existed.  The  note  was  not  due,  and  therefore 
the  trustee  had  no  authority  to  sell  to  enforce  the  pay- 
ment of  it,  unless  there  had  been  a  default  in  the  pay- 
ment of  the  interest,  and  the  holder  had  elected  to  de- 
clare the  whole  sum  due.  The  latter  was  undoubtedly 
a  matter  in  pais.  The  logical  deduction  is  that  as 
an  original  proposition  the  sale  was  wholly  and 
totally  invalid,  did  not  affect  the  bank 's  title,  nor  by 
the  execution  of  the  security  by  Duffy  did  Kenney 
acquire  any  interest.  •  ♦  •  We  therefore  con- 
clude upon  these  authorities  that  there  was  enough 
in  the  transaction  to  put  Mr.  Kenney  upon  inquiry, 
and  that  he  was  not  an  innocent  purchaser  for  value 
without  notice,  and  that  even  had  he  not  been  put 
upon  inquiry  by  these  matters,  the  trustee  had  no  au- 
thority to  sell  when  he  did.  The  facts  which  were 
prerequisite  to  the  exercise  of  such  authority  did  not 
exist.  This  being  true  the  trustee  coidd  in  no  nay 
dispose  of  or  incumber  the  property  to  the  disad- 
vantage of  the  original  lienor.  The  lien  of  the  Jef- 
ferson County  Bank  was  therefore  superior  to  that 
held  by  Mr.  Kenney. ' ' 

In  Bank  v.  Miner,  9  Colo.  App.  362,  48  Pac.  837, 
the  facts  so  far  as  material  to  this  citation  are :  The 
note  of  Miner,  payee  First  National  Bank,  with 
Shimer  thereon  as  surety,  with  reference  to  Miner, 
was  secured  by  a  trust  deed.  This  recited  its  giving 
to  secure  the  note,  and  to  secure  Shimer  in  his  surety- 
ship. A  release  of  the  trust  deed  was  executed  by 
the  trustee  wherein  he  recited  payment  of  the  note 
and  that  the  release  was  executed  at  instance  of 
Shimer.  The  note  had  not  been  ])aid  and  the  payee 
therein,  the  bank,  had  not  authorized  the  release  of 
the  trust  deed.  While  the  release  was  of  record  a 
trust  deed  was  executed  to  secure  a  third  party.  The 
beneficiary  under  the  first  trust  deed,  the  bank, 
brought  suit  to  cancel  the  release.    The  court  said : 
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**The  release  executed  by  Morse  recited  that  W. 
A.  Miner  had  fully  paid  and  satisfied  the  original 
note.  This  recital  was  not  true.  *  *  *  At  the 
time  the  release  was  written  it  was  unpaid,  and  it  is 
still  unpaid.  The  release  also  recited  that  it  was 
made  at  the  request  of  Frank  Shimer.  Shimer  had  no 
authority  to  order  a  release.  As  he  had  not  paid  the 
debt,  the  security  did  not  belong  to  him.  Its  release 
could  be  legally  authorized  only  by  the  bank,  the 
holder  of  the  debt ;  and  the  paper  did  not  purport  to 
be  executed  by  its  authority.  Without  authority  from 
the  party  for  whose  benefit  the  trust  deed  was  given, 
the  act  of  the  trustee  in  releasing  it  was  void.  The 
mortgage  to  the  Union  Bank  of  Greeley  was  executed 
before  this  supposed  release  was  made ;  but  even  had 
it  been  executed  subsequently,  as  was  the  case  with 
the  mortgage  to  Bronk,  the  recital  in  the  releasing  in- 
strument that  it  was  executed  at  Shimer 's  instance, 
and  the  absence  of  any  appearance  of  authority  from 
the  owner  of  the  debt,  would  have  made  it  its  duty  to 
inquire  into  the  facts,  if  it  intended  its  mortgage  to  be 
a  prior  lien.  * ' 

Judgment  was  entered  cancelling  the  release.  If 
the  note  secured  by  the  first  trust  deed  had  been  paid 
then  the  release  was  properly  executed,  and  was  ef- 
fective in  discharging  the  lien  of  the  trust  deed.  If 
the  recitals  in  the  recorded  release  were  conclusive 
upon  the  beneficiary  under  the  first  trust  deed.  First 
National  Bank,  as  to  the  fact  of  payment,  then  the  re- 
lease could  not  be  questioned  at  the  instance  of  such 
beneficiary,  yet,  at  the  instance  of  such  beneficiary  the 
court  cancelled  the  release  deed.  In  effect  its  holding 
was  that  the  release  was  void  because  unauthorized 
by  the  beneficiary  under  the  trust  deed ;  that  the  re- 
citals in  the  release  deed,  of  payment  of  the  note, 
although  the  release  was  recorded,  were  not  proof  of 
such  fact  in  favor  of  a  subsequent  incumbrancer. 
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In  Barstow  v.  Stone}  10  Colo.  App.  396,  52  Pac. 
48,  the  release  deed  was  executed  by  a  successor  in 
trust ;  it  recited  facts  which,  if  true,  authorized  him  to 
execute  the  release  deed.  This  went  of  record.  The 
facts  recited  as  to  his  authority  to  act  were  false.  At 
the  instance  of  the  beneficiary  under  the  trust  deed 
released,  the  release  was  cancelled  against  a  subse- 
quent incumbrancer  for  value  without  knowledge  of 
the  falsity  of  the  facts  recited  in  the  release  deed. 

As  to  Appelman  v.  Gara,  supra,  it  was  not  neces- 
sary for  the  court  to  decide  therein  the  question  be- 
fore us,  and  in  my  opinion  it  did  not  decide  it.  The 
release  was  cancelled  upon  the  ground  that  the  facts 
were  suflScient  to  charge  a  subsequent  innnocent  pur- 
chaser with  notice. 

If  section  446, 1  Mills  *  Ann.  Stats.,  validates  the 
release  deed  in  the  present  case  as  against  appellee, 
Talcott,  and  in  favor  of  appellant,  I  am  unable  to  see 
why  it  did  not  cure  the  various  unauthorized  instru- 
ments placed  of  record  in  the  above  cases.  This  sec- 
tion, in  my  judgment,  has  no  greater  effect  upon  the 
release  deed  in  the  present  case  than  it  would  have 
upon  a  forged  instrument 

Three  Illinois  cases  are  cited  in  support  of  the 
opinion  of  the  court  herein.  In  my  judgment  they 
are  not  in  point.  In  Porter  v.  McNahney,  77  111.  235, 
the  grantor  in  the  trust  deed  securing  the  note  con- 
veyed the  encumbered  premises  to  the  party  shown  by 
the  records  to  be  the  holder  of  the  note  thus  secured. 
To  this  beneficiary  the  trustee  likewise  released.  The 
laws  of  Illinois  required  an  assignment  of  the  note 
secured  by  trust  deed  to  be  placed  of  record  to  render 
such  assignment  of  the  note  and  trust  deed  valid 
against  innnocent  parties.  The  land  was  conveyed  by 
the  party  shown  by  the  records  to  be  the  holder  of  the 
note  and  to  whom  deed  of  release  was  executed,  and 
to  whom  the  grantor  in  the  trust  deed  had  conveyed 
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his  equity,  to  an  innocent  third  party.  The  court  de- 
clined to  cancel  the  release  deed  at  the  instance  of  the 
one  claiming  to  hold  the  note  secured  by  the  trust 
deed,  and  who  claimed  the  release  as  unauthorized, 
the  reason  being  that  every  one  shown  by  the  records 
to  be  interested  in  the  trust  deed,  that  is,  the  bene- 
ficiary thereunder,  the  trustor  and  the  trustee  had  all 
in  effect,  by  the  several  conveyances,  consented  to  the 
release.  The  beneficial  interest  of  the  record  holder 
of  the  note,  the  equitable  interest  of  the  trustor,  and 
the  legal  interest  of  the  trustee  had  all  united  in  the 
party  shown  by  the  recitals  to  be  the  beneficiary  un- 
der the  trust  deed.  Had  the  assignee  of  the  note 
placed  his  assignment  of  the  note  and  trust  deed  of 
record,  a  different  question  would  have  been  pre- 
sented. 

Our  statute  did  not  require  appellee,  Talcott,  to 
record  his  assignment  of  the  note  or  trust  deed ;  such 
recording  was  not  necessary  to  protect  the  assign- 
ment to  him  against  a  subsequent  lienor. — Kenney  v. 
Bank,  supra. 

A  statement  of  the  facts  in  Ogle  v.  Turpin,  102 
111.  148,  distinguishes  it  from  the  case  before  us.  Run- 
yan  held  notes  payable  to  himself  by  Allen  secured  by 
mortgage  on  lands.  The  notes  Runyan  endorsed  to 
Ogle.  The  statute  required  the  assignment  of  the 
notes  and  mortgage  to  go  of  record  in  order  to  be 
valid  against  third  parties  without  notice.  This  was 
not  done.  Runyan  obtained  a  deed  for  the  mortgaged 
premises  from  Allen.  Runyan  thereupon,  without  the 
knowledge  or  consent  of  Ogle,  on  his  (Runyan 's)  ap- 
parent title,  which  appeared  perfect  of  record,  ob- 
tained a  loan  from  another  party  giving  trust  deed 
with  usual  power  of  sale  to  secure  the  same.  Ogle 
brought  suit  to  foreclose  his  released  mortgage.  The 
court  dismissed  the  bill,  upholding  the  release.  The 
court  inter  alia  said : 
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**As  the  record  stood  it  showed  that  Eunyan  was 
the  owner  of  the  title  free  from  encumbrances.  The 
assignment  of  the  notes  operated  as  an  equitable  as- 
signment of  the  mortgage,  and  the  assignment  was  an 
instrument  that  related  to  or  aflfected  the  title  of  the 
land,  and  to  be  come  operative  as  to  creditors  and 
purchasers  the  assignment  of  the  mortgage  should 
have  been  formally  made  and  recorded  to  charge  no- 
tice to  all  persons  dealing  with  the  title,  or  at  least  the 
assignment  on  the  note  should  have  referred  to  the 
mortgage,  and  that  assignment  should  have  been  re- 
corded. As  between  the  parties  the  mere  assignment 
without  recording  was  all  that  was  required  to  assign 
the  mortgage,  but  as  to  strangers  it  was  otherwise.'' 

As  our  statute  did  not  require  an  assignment  of 
the  notes  and  mortgage  to  Talcott  placed  of  record  to 
make  it  effectual  as  to  strangers,  Lamb  was  not  justi- 
fied from  the  silence  of  the  record  in  believing  that 
Gill  was  still  the  owner  of  the  notes  and  the  proper 
party  to  authorize  the  release. 

In  Howard  v.  Ross  the  release  was  executed  by 
the  party  alone  entitled,  according  to  the  records,  to 
execute  the  release,  and  was  authorized  by  the  only 
party,  according  to  the  records,  entitled  to  authorize 
the  release.  The  assignee  of  the  securities  in  such 
case,  as  in  the  two  Illinois  cases,  had  failed  to  ef- 
fectuate his  assignment  as  to  strangers  by  complying 
with  the  statute  requiring  its  record. 

The  facts  herein  summed  up  are :  Appellee  held 
a  note  secured  by  a  recorded  trust  deed ;  without  his 
knowledge  or  consent  the  trustee  executed  and  placed 
of  record  a  release.  Thereafter  appellant,  by  mesne 
conveyances  from  the  trustor,  acquired  the  encum- 
bered property.  Appellee  asks,  appellant  resists,  the 
cancellation  of  the  fraudulent  release. 

The  appellee  has  done  all  the  law  required  of  him 
to  preserve  his  security ;  he  is  without  fault. 
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Through  the  public  records  appellant  knew  of  the 
trust  deed  and  of  the  limitations  therein  placed  upon 
the  powers  of  the  trustee ;  it  knew  the  law  to  be  that 
the  trustee  had  no  power  to  release  without  the  con- 
sent of  appellee;  it  knew  that  the  facts  constituting 
this  consent  rested  in  pais;  that  if  it  relied  on  the  ex- 
istence of  these  facts  without  investigation  it  did  so  at 
its  peril. 

* '  If  the  validity  of  the  deed  depends  on  an  act  in 
pais,  the  party  claiming  under  that  deed  is  as  much 
bound  to  prove  the  performance  of  the  act  as  he  would 
be  bound  to  prove  any  matter  of  record  on  which  its 
validity  might  depend.  It  forms  a  part  of  his  title; 
it  is  a  link  in  the  chain,  which  is  essential  to  its  con- 
tinuity, and  which  it  is  incumbent  on  him  to  preserve. 
These  facts  should  be  examined  by  him  before  he  be- 
comes a  purchaser,  and  the  evidence  of  them  should 
be  preserved  as  a  necessary  muniment  of  title.  *' — 
Williams  v.  Peyton,  4  Wheaton  77,  approved  in  Ken- 
ney  v.  The  Bank  and  in  Improvement  Company  v. 
Whitehead,  supra. 

* '  There  is  no  principle  which  substitutes  the  de- 
claration of  the  trustees,  however  solemnly  made,  in 
place  of  the  fact  which  could  alone  authorize  them  to 
recover.  The  purchaser,  if  he  would  be  safe,  must  not 
content  himself  with  the  recital  that  the  trusts  have 
ceased,  but  must  ascertain  at  his  peril  whether  such  is 
the  case.'' — Briggs  v.  Davis,  20  N.  Y.  15. 

Although  forewarned  by  the  contents  of  the  trust 
deed  and  the  law,  appellant  made  no  investigation  as 
to  the  existence  of  facts  authorizing  the  trustee  to  re- 
lease. The  trustee  had  no  authority  to  release.  Ap- 
pellant, the  party  in  fault,  is  the  one  who  should  suf- 
fer by  the  fraudulent  release. 

It  was  not  the  purpose  of  our  recording  act  to 
give  validity  to  a  forged  or  unauthorized  instrument 
The  records  might  contain  a  forged  deed ;  an  innocent 
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purchaser  might  become  the  grantee  thereunder,  yet, 
it  would  not  be  contended  that  our  recording  act  would 
give  validity  to  the  forged  instrument  and  deprive  the 
true  owner  of  the  same  through  such  forged  deed.  A 
public  record  is  not  a  warranty  of  title,  but  is  merely 
a  means  afforded  by  law  of  giving  constructive  notice 
to  the  world  of  the  execution  of  any  given  instrument 
appearing  thereon,  leaving  the  question  of  validity  of 
such  instrument,  should  the  same  become  material,  to 
be  determined  wholly  independent  of  the  record  itself. 
In  my  opinion  the  judgment  of  the  lower  court 
should  be  affirmed. 


[No.  2103.] 

The  Hendbie  &  Bolthoff  Manufacturing  Company 
V.  The  Holy  Cboss  Gold  Mining  and  Milling 

Company  et  al. 

Mechanics'  Liens — Mines  and  Mining — Contract  to  8eii — Improve- 
ments by  Purciiaser. 
Where  a  mine  owner  leased  certain  mining  property  with  an 
option  to  purchase  and  the  contract  was  in  effect,  a  contract 
for  the  sale  of  the  property  with  an  obligation  on  the  part  of  the 
purchaser  to  operate  the  mine  and  to  invest  the  proceeds  in  the 
improvement  of  the  property,  and  for  the  purpose  of  developing 
and  Improving  said  property,  the  purchaser  purchased  and  at- 
tached to  the  property  certain  mill  fixtures,  an  ore  crusher,  ore 
cars,  drills  and  drill  supplies,  and  the  purchaser  having  forfeited 
his  contract,  the  owner  took  possession  of  the  property  with  all 
the  improvements,  the  dealer  who  sold  to  the  purchaser  the  mill 
fixtures,  etc.,  was  entitled  to  a  lien  on  the  interest  of  the  owner 
of  the  mine  in  the  property  for  the  price  of  the  material  so 
furnished. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  B.  D.  Thompson  and  Mr.  Chables  J.  Blake- 
NEY,  for  appellant. 

Messrs.  Cabfenteb  &  McBibd^  for  appellees. 

GUNTEB,  J. 
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Appellee  Howe,  as  owner,  leased  to  Kimball  and 
Havens,  for  a  term  of  three  years,  certain  mining 
property  with  the  buildings,  mills,  machinery,  tools 
and  other  equipments  theretofore  used  in  mining  the 
same.  The  lease  provided  an  option  of  purchase.  Ob- 
ligations of  the  lessee,  imposed  by  the  lease  and  per- 
tinent to  this  ruling  were  to  mine,  operate  and  develop 
the  property ;  to  keep  books  of  account  wherein  should 
be  set  down  in  detail  all  the  expenses  of  operation,  the 
amount  paid  for  each  item  of  mining  supplies,  tools, 
repairs  and  improvements,  and  to  keep  all  buildings, 
machinery  and  structures  in  reasonable  repair  during 
the  term. 

The  lease  further  provided  for  a  forfeiture  of  the 
lease  and  option  in  the  event  of  a  breach  of  any  of  the 
covenants  thereof.  The  lease  ran  from  October,  1892. 
September,  1893,  it  was  extended  for  one  year.  July, 
1894,  it  was  assigned  to  Davis,  trustee,  and  August, 
1894,  was  by  him  assigned  to  The  Holy  Cross  Gold 
Mining  and  Milling  Company.  This  company  imme- 
diately after  the  assignment  to  it,  entered  into  posses- 
sion of  the  demised  premises  and  remained  in  posses- 
sion thereof  until  October,  1897.  July,  1895,  a  con- 
tract between  Howe  and  the  Holy  Cross  company  was 
entered  into  extending  the  original  lease  and  contract 
three  years,  whereby  Howe  agreed  to  sell  and  the 
company  to  buy  the  demised  premises,  and  to  make 
payment  therefor  on  or  before  October  1,  1899. 
Until  the  determination  of  this  contract  by  time,  pay- 
ment  or  forfeiture,  the  company  covenanted  to  mine 
and  operate  the  premises,  and  to  devote  all  of  the  pro- 
ceeds of  ore  extracted  therefrom  to  the  permanent  de- 
velopment of  the  property,  unless  the  proceeds  so  real- 
ized were  in  excess  of  the  amount  that  could  be  so 
expended,  in  which  event  such  surplus  was  to  be  di- 
vided between  the  vendor  and  vendee. 

Except  as  modified  by  this  extension  contract,  the 
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terms  of  the  original  lease  and  contract  were  adopted 
as  a  part  of  the  new  agreement.  Under  the  new  agree- 
ment the  future  relation  between  the  parties  thereto 
was  that  of  vendor  and  vendee. 

September,  1897,  the  Holy  Cross  company  hav- 
ing violated  the  terms  of  the  new  contract,  Howe  de- 
clared the  contract  forfeited  and  resumed  possession 
of  the  property  covered  thereby,  taking  possession 
also  of  all  improvements  thereon. 

The  Holy  Cross  company  while  in  possession  of 
the  premises  under  the  contract  to  purchase,  of  July, 
1895,  and  while  mining  and  operating  the  same  for 
**the  sole  purpose  of  developing  and  improving  the 
same,  and  to  advance  and  carry  out  the  objects  and 
purposes  for  which  the  said  property  is  valuable  only, 
and  as  a  part  of  the  mining  enterprise  embraced  in 
all  of  the  demised  premises, ' '  as  admitted  by  the  an- 
swer, purchased  and  attached  to  the  property,  and 
used  in  operating  the  same,  certain  mill  fixtures  and 
an  ore  crusher.  It  also  for  the  purpose  of  operating 
the  property  and  developing  the  same,  under  the 
terms  of  the  extension  contract — the  contract  to  pur- 
chase— bought  for  the  property  ore  cars,  drills  and 
drill  supplies.  A  lien  was  sought  agaist  the  interest 
of  the  owner,  Howe,  in  the  premises  for  the  mining 
equipments  and  supplies  so  furnished.  This  the 
lower  court  denied.  From  the  ruling  is  this  appeal. 
There  was  no  evidence,  the  above  facts  appear  from 
the  pleadings. 

Prom  the  foregoing  facts  it  appears  that  Howe 
agreed  to  sell  and  the  company  to  buy  the  premises ; 
that  the  company  was  authorized  by,  and  obligated  to 
the  vendor  to  mine,  operate  and  improve  the  prop- 
erty; that  such  obligation  was  one  of  the  conditions 
of  the  contract  of  purchase ;  that  all  proceeds  of  the 
mining  were  to  go  into  the  improvement  of  the  prop- 
erty ;  that  after  the  original  lease  had  become  a  con- 
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tract  to  purchase,  Ib  carrying  out  such  contract  the 
Holy  Cross  company  made  the  improvements  and 
purchased  the  supplies  for  which  the  lien  is  claimed, 
and  for  which  such  company  is  indebted  to  appellant. 

Considering  the  character  of  the  property  leased, 
the  apparent  manner,  from  its  equipments  in  which 
it  had  prior  to  the  lease  and  contract  been  operated, 
the  length  of  the  terms  for  which  the  contracts  to  the 
original  lessee  and  the  assignee  ran,  the  fact  that  the 
property  was  to  be  kept  up,  the  parties  must  have 
contemplated  that  in  operating  and  developing  the 
property  it  would  be  necessary  to  purchase  mill  fix- 
tures and  other  mining  equipments  and  supplies.  In 
carrying  out  the  obligation  to  operate,  develop  and 
improve  this  property  it  was  as  necessary  to  have 
mining  supplies  and  equipments  as  it  is  necessary  to 
have  building  materials  and  workmen  in  carrying  out 
a  contract  to  erect  a  building  upon  land.  There  was 
authority  by  the  vendor  and  an  obligation  by  the 
vendee  to  make  the  improvements  in  question,  such 
obligation  was  one  of  the  conditions  of  the  contract  to 
purchase. 

The  facts  bring  this  case  within  Shapleigh  v. 
Hull,  21  Colo.  419,  41  Pac.  1108;  Colorado  Iron 
Works  V.  Taylor,  12  Colo.  App.  451,  55  Pac.  942. 

In  first  cited  case  Hull  agreed  to  sell  and  Leim- 
bach  to  buy  certain  lots,  upon  which  the  latter  agreed 
to  erect  houses.  Materials  were  purchased  for  con- 
struction of  such  houses  and  a  lien  claimed  therefor 
against  the  interest  of  Hull  in  the  land,  he  having 
taken  possession  of  the  premises  and  improvements 
on  account  of  the  forfeiture  of  the  contract  of  sale. 
The  court  said:  **The  district  court  by  its  decree 
limited  the  operation  of  the  liens  of  the  mechanics 
and  material  men  to  the  structure  itself,  and  refused 
to  extend  the  same  to  the  lots.  This  would  be  proper 
if  Hull  had  merely  sold  the  lots,  leaving  it  with  Leim- 
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bach  to  improve  them  or  not,  as  he  might  elect,  as 
the  rule  is  well  settled  that  the  lien  in  such  case  at- 
taches only  to  the  interest  of  the  one  who  causes  the 
improvement  to  be  made ;  but  in  this  case,  by  the  con- 
tract of  sale,  Leimbach  was  not  only  authorized  to 
construct  the  houses,  which  he  afterwards  did  con- 
struct, but  he  was  required  so  to  do.  In  other  words, 
the' building  of  the  houses  was  not  only  authorized, 
but  enjoined,  by  Hull,  the  owner  of  the  land,  by  the 
very  terms  of  the  written  contract. 

^' Under  these  circumstances  the  interest  of  the 
vendor  in  the  real  estate,  as  well  as  that  of  the  vendee, 
became  subject  to  the  liens  of  those  furnishing  the 
labor  and  materials  for  the  construction  of  the  houses 
under  the  contract  of  sale.  *  * 

In  the  Taylor  case,  supra,  an  original  lease  con- 
tained an  option  to  purchase,  the  option  merged  into 
a  contract  by  the  one  party  to  sell  and  by  the  other  to 
buy.  As  a  condition  of  the  contract  the  proposed  pur- 
chaser was  obligated  to  place  certain  machineiy  upon 
the  property  involved.  In  pursuance  of  the  contract 
the  machinery  was  purchased  and  placed  upon  the 
property.  The  option  contract  was  forfeited  and  the 
vendor  took  possession  of  the  property  in  its  im- 
proved condition.  The  contractor  furnishing  the  ma- 
terial claimed  a  lien  upon  the  interest  of  the  vendor  in 
the  land  for  the  amount  due  upon  the  machinery.  The 
court  held  it  entitled  to  the  lien. 

We  think  the  lower  court  erred  in  failing  to  de- 
cree the  lien  herein. 

The  above  facts  appear  from  the  pleadings.  No 
reason  appears  for  a  new  trial. 

The  judgment  will  be  reversed  with  instructions 
to  the  court  to  enter  judgment  for  plaintiff  for  the 
amount  prayed,  and  for  a  lien  of  such  judgment  upon 
the  Pelican  Extension  and  Little  Mollie  lodes,  and 
the  mill  located  thereon.  Reversed. 
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[No.  2521.] 

The  City  of  Denver  et  al.  v.  Hubbard. 

1.  Cities  and  Towns— Contracta — Lights— I ndebtedneaa— Consti- 

tutional Limitations. 
A  contract  between  a  city  and  an  electric  light  company 
providing  for  the  lighting  of  the  streets  of  the  city  by  the  com- 
pany for  a  term  of  ten  years  at  a  stipulated  price  per  year  for 
each  light  with  an  obligation  on  the  part  of  the  city  to  us^  not 
less  than  a  certain  number,  if  a  debt  at  all  within  the  meaning 
of  section  8,  article  11  of  the  constitution,  limiting  the  amount 
of  municipal  indebtedness,  the  extent  of  the  debt  is  only  the 
amount  of  the  annual  payment  provided  for,  and  not  the  aggre- 
gate amount  of  the  total  minimum  payments  to  be  made  during 
the  ten  years. 

2.  Same — Appropriations. 

Under  the  provisions  of  a  city  charter  that  the  city  council 
shall  not  order  the  payment  of  any  money  for  any  purpose  in 
excess  of  the  amount  appropriated  for  the  current  year,  nor  make 
any  contract  imposing  upon  the  city  any  liability  to  pay  money, 
until  a  definite  amount  of  money  shall  have  been  appropriated 
to  liquidate  all  pecuniary  liability  of  the  city  under  such  con- 
tract; where  the  city  charier  expressly  empowered  the  city  coun- 
cil to  provide  for  lighting  the  streets  and  public  buildings,  a  con- 
tract providing  for  the  lighting  of  the  streets  for  a  term  of  ten 
years  is  not  invalid  because  of  a  failure  of  the  city  council  to 
make  a  prior  appropriation  to  cover  the  liability  created  thereby 
for  the  entire  term  of  the  contract,  but  it  is  sufficient  if  an  ap- 
propriation is  made  each  year  to  cover  the  annual  payment  for 
that  year. 

3.  Cities  and  Towns — Lighting  Contract*— Reasonable  Term. 

A  city  has  authority  to  contract  for  the  lighting  of  its  streets 
and  public  buildings  for  a  reasonable  number  of  years,  although 
its  charier  does  not  expressly  authorize  it  to  make  such  contract. 
And  where  there  is  no  express  limit  upon  the  power  of  the  city 
council  as  to  time,  the  court  should  not  interfere  with  the  Judg- 
ment and  discretion  of  the  city  council  in  fixing  the  term  of  such 
a  contract  unless  it  clearly  appears  that  there  was  an  abuse  of 
discretion.  Ten  years  held  not  an  unreasonably  long  term  for 
such  contract. 

4.  Same— Monopoly. 

A  contract  between  a  city  and  electric  light  company  pro- 
viding for  the  lighting  of  the  streets  of  the  city  for  a  term  of 
ten  years,  and  granting  the  company  the  privilege  of  constructing 
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and  operating  In  the  city  a  commercial  electric  light  and  power 
plant  for  the  purpose  of  furnishing  light  and  power  to  the  resi- 
dents of  the  city  is  not  invalid  on  the  ground  that  it  tends  to 
create  a  monopoly. 

5.  Cities  and  Towns— Lighting  Contracts— Powers  of  City  Coun- 

cil. 
A  contract  hy  a  city  to  secure  the  lighting  of  its  streets  is 
in  the  exercise  of  its  business  powers  as  distinguished  from  its 
governmental  functions,  and  such  a  contract  for  a  term  of  years 
is  not  objectionable  as  a  surrender  by  the  city  council  of  its 
legislative  powers. 

6.  Same— Board  of  Pubiic  Works. 

A  city  charter  creating  a  board  of  public  works  which  is 
given  exclusive  management  and  control  of  all  public  and  local 
improvements  and  among  other  things  the  "erection  of  poles, 
stringing  of  wires,  laying  of  tracks,  pipes  and  conduits  for  wires 
whether  done  by  the  city,  corporation  or  individuals,"  does  not 
take  away  from  the  city  council  and  confer  upon  the  board  of 
public  works  the  power  to  contract  for  lighting  the  streets  and 
public  grounds  of  the  city  where  the  power  to  provide  for  such 
lights  is  expressly  granted  to  the  city  council  by  the  charter. 

7.  Cities  and  Towns — Ligliting  Contracts. 

A  contract  between  a  city  and  electric  light  company  for 
lighting  the  streets  and  public  grounds  of  the  city  will  not  be 
held  invalid  as  unnecessary,  excessive  and  unreasonable  because 
a  competing  company  which  had  been  fbmishing  light  to  the 
city  at  a  higher  price  offered  to  furnish  the  lights  at  a  cheaper 
rate  than  that  provided  in  the  contract,  such  offer  being  made 
after  the  contract  had  been  entered  into  and  the  contracting 
company  had  expended  large  sums  of  money  towards  construct- 
ing its  plant,  but  before  the  ordinance  legalizing  the  contract 
was  finally  passed  by  the  city  council. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  H.  M.  Orahood  and  Mr.  H.  L.  Bitter,  for  ap- 
pellant, the  City  of  Denver. 

Mr.  Henry  J.  0 'Bryan  and  Mr.  H.  Riddell,  for 
appellant  Lacombe. 

Messrs.  Teaman  &  Gove,  for  appellee. 

Wilson,  P.  J. 

On  and  prior  to  February  14, 1901,  there  was  in 
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the  city  of  Denver  only  one  electric  light  and  power 
plant  capable  of  supplying  an  electric  current  for  the 
lighting  of  the  sti'eets  of  the  cit>',  the  homes  of  its  in- 
habitants, and  for  commercial  purposes  generally. 
Up  to  January,  1900,  this  company  under  contract 
with  the  city  had  lighted  the  streets,  receiving  there- 
for the  sum  of  one  hundred  dollars  per  annum  for 
each  arc  light.  Subsequent  to  this  time,  and  up  to  the 
completion  of  the  new  plant  hereinafter  mentioned, 
the  company  had  furnished  such  street  lighting,  but 
not  under  contract  with  the  city,  and  had  been  re- 
ceiving therefor  the  sum  of  ninety  dollars  per  an- 
num for  each  arc  light.  On  February  14,  before  men- 
tioned, the  council  of  the  defendant  city  passed  an  or- 
dinance whereby  Charles  F.  Lacombe,  one  of  the 
appellants,  and  his  assigns,  were  granted  the  right 
and  privilege  to  construct,  maintain  and  operate  in 
the  city  a  street  arc  electric  light  and  power  plant, 
and  also  a  commercial  electric  light  and  power  plant, 
for  the  purpose  of  producing  and  transmitting  an 
electric  current  for  lighting,  heating  and  power  pur- 
poses, for  use  of  tlie  said  city  of  Denver,  and  residents 
and  citizens  thereof,  and  to  erect  poles,  string  wires, 
etc.,  along  the  streets  and  alleys  of  the  said  city  for 
this  i)urpose.  Specifications  and  conditions  were  in- 
serted as  to  where  and  how  the  plant  should  be  con- 
structed, its  kind,  capacity,  etc.  The  ordinance  fur- 
ther provided  for,  and  upon  its  acceptance  by  La- 
combe and  his  assigns  was  a  contract  between  the 
city  and  Lacombe  for  lighting  the  streets,  and  a  simi- 
lar contract,  other  than  the  one  arising  from  the  ac- 
ceptance of  the  ordinance  was  executed  between  the 
city  and  Lacombe.  The  construction  of  the  arc  light- 
ing plant  was  to  be  completed  within  ninety  days, 
and  of  the  commercial  plant  within  four  months  from 
the  passage  of  the  ordinance.  The  contract  was  for 
the  lighting  of  the  streets  of  the  city  for  a  period  of 


J 


Apr., '02.]       City  of  Denver  v.  Hxjbbabd.  349 

ten  years  at  the  price  of  $7.50  per  month,  or  $90.00 
per  annum  for  each  arc  light,  and  for  such  additional 
arc  lights  in  excess  of  one  thousand  as  might  be  re- 
quired by  the  city  during  the  continuance  of  the  con- 
tract, the  sum  of  $70.00  per  "year  per  arc  light.  The 
city  covenanted  that  it  would  use  not  less  than  one 
thousand  arc  lights.  The  ordinance  and  contract  re- 
served  the  right  to  the  city  to  purchase  the  arc  light- 
ing plant  at  the  end  of  any  year  at  a  constantly  re- 
ducing price,  which  was  fixed  for  each  year  in  the 
contract,  and  it  was  also  provided  that  the  plant 
should  not  be  sold  to  or  combine  with  any  other  elec- 
tric lighting  plant  in  the  city.  With  reference  to  the 
commercial  plant,  a  maximum  rate  to  be  charged 
private  consumers,  residences,  business  houses,  etc., 
was  fixed,  and  it  was  provided  that  the  city  might 
purchase  this  plant  at  the  end  of  five-year  periods,  at 
a  price  to  be  fixed  in  manner  provided  in  the  ordi- 
nance. It  was  further  agreed  that  Lacombe  and  his 
assigns  should  pay  into  the  city  treasury  three  per 
cent  per  annum  of  the  gross  revenues  that  might  be 
received  from  the  commercial  plant.  In  an  agreed 
statement  of  facts,  it  was  stipulated  that  the  city  had 
not  at  any  time  appropriated  a  definite  sum  of  money, 
or  any  amount  of  money  whatever,  for  the  liquidation 
of  any  liability  which  it  might  incur  by  reason  of 
such  ordinance  or  contract,  unless  the  ordinance  it- 
self operated  as  an  appropriation,  except  by  the  pass- 
age of  the  annual  appropriation  ordinance  of  the 
city  on  January  17,  1901,  which  contained  the  fol- 
lowing provision : 

**  Electric  Light  and  Gas.  There  is  hereby  ap- 
propriated to  the  electric  light  and  gas  department  the 
sum  of  ninety  thousand  dollars  ($90,000)  for  the  pub- 
lic lighting  of  the  streets  of  the  city  of  Denver  by  arc 
electric  lights  of  two  thousand  standard  candle-power, 
running  all  night,  every  night  in  the  year,  and  also  for 
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the  payment  of  gas  and  electric  light  bills  in  the  dif- 
ferent city  buildings,  outside  of  the  fire  and  police  de- 
partments. Provided,  that  not  more  than  one-quarter 
of  said  amount  shall  be  expended  in  any  one  quarter 
of  the  year,  unless  authdrized  expressly  by  the  city 
council.  Provided,  further,  that  not  more  than  ninety 
dollars  each  per  annum  shall  be  paid  for  arc  electric 
lights  of  ^two  thousand  standard  candle-power  each. 
And  the  city  council  hereby  reserves  the  right  to  di- 
rect the  expenditure  of  the  amount  hereby  appro- 
priated as  said  council  mav  from  time  to  time  de- 
termine.'' 

It  was  further  stipulated  that  neither  the  con- 
tract with  Lacombe  and  his  assigns,  nor  the  expense 
to  the  city  resulting  therefrom,  was  rendered  nec- 
essary by  any  casualty,  accident  or  unforeseen  contin- 
gency happening  after  the  passage  of  the  last  annual 
appropriation  ordinance  by  the  city  council  of  the 
city  of  Denver,  and  that  neither  the  ordinance  nor  tlie 
contract  had  ever  been  recommended  or  approved  by 
the  board  of  public  works,  nor  had  the  said  board  of 
public  works,  nor  the  city,  nor  any  oflScer  or  depart- 
ment thereof,  in  any  manner  advertised  for  bids  for 
lighting  the  streets  and  public  grounds  of  the  city. 
It  was  further  stipulated  that  the  ordinance  was 
passed  and  the  contract  entered  into  by  the  city  in 
order  to  afford  the  city  and  its  inhabitants  the  benefit 
of  competition  in  the  price  of  electric  light  and  power 
between  the  old  company  and  the  proposed  new  com- 
pany ;  and  that  it  was  impossible  to  secure  the  bene- 
fits of  such  competition  and  the  erection  of  a  compet- 
ing plant,  without  entering  into  the  contract  set  forth 
in  the  ordinance,  with  Lacombe  and  his  assigns,  or 
some  other  company,  corporation  or  person.  Also, 
that  since  the  commencement  of  this  action,  the  old  . 
company  had  for  the  purpose  of  meeting  the  compe- 
tition afforded  by  defendant  Lacombe  and  his  as- 
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signs,  materially  reduced  the  rates  charged  by  it  for 
commercial  lighting.  It  was  also  agreed  that  at  the 
time  of  the  conmiencement  of  this  action^  the  amount 
of  the  appropriation  for  .the  lighting  of  the  streets 
and  buildings  of  the  city  in  the  annual  appropriation 
ordinance  of  January  17, 1901,  remained  unexpended, 
with  the  exception  of  about  eleven  thousand  dollars 
paid  out  for  lighting  subsequent  to  January  1,  1901. 
The  plaintiff,  a  taxpayer  of  the  city,  commenced  this 
suit  February  16,  1901,  assailing  the  validity  of  the 
ordinance  and  contract,  and  praying  an  injunction 
restraining  the  defendants  from  carrying  it  into  ef- 
fect The  decree  of  the  court  granted  the  relief  sub- 
stantially as  prayed  for,  the  contract  being  held  null 
and  void,  and  from  this  defendants  appeal. 

To  establish  the  invalidity  of  this  ordinance  and 
contract,  the  grounds  chiefly  relied  upon  are: 

1.  That  it  was  in  violation  of  and  prohibited  by 
the  constitution  of  the  state. 

2.  That  it  was  and  is  prohibited  by  the  charter 
of  the  city  of  Denver. 

There  are  some  other  objections  which  possibly 
may  not  in  terms  come  strictly  within  these  two 
grounds,  but  they  will  be  adverted  to  and  considered 
during  the  course  of  this  opinion. 

1.  The  constitutional  objection  is  based  upon 
the  provision  of  the  state  constitution  limiting  the 
extent  and  amount  of  municipal  indebtedness,  it  being 
claimed  that  this  contract  would  operate  to  create  a 
municipal  indebtedness  in  excess  of  the  constitutional 
limit. — State  Constitution,  art.  11,  sec.  8. 

It  was  stipulated  that  at  the  time  when  the  con- 
tract was  entered  into,  the  indebtedness  of  the  city 
had  not  reached  the  constitutional  limit  by  the  sum  of 
$225,000.00.  If  therefore  the  contract  created  an  in- 
debtedness such  as  was  embraced  within  the  consti- 
tutional inhibition,  and  such  indebtedness  was  for  the 
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BLggregate  amount  of  the  total  minimum  payments  to 
be  made  during  the  ten-year  life  of  the  contract,  to 
wit,  the  sum  of  nine  hundred  thousand  dollars,  it  is 
apparent  that  the  constitutional  limitation  would  of 
course  be  exceeded.  If,  however,  even  though  it  be 
conceded  that  the  contract  did  create  a  debt  within  the 
meaning  of  the  constitution,  but  the  debt  was  only  in 
the  amoupt  to  be  paid  in  any  one  year,  to  wit,  ninety 
thousand  dollars,  then  the  indebtedness  so  created 
would  not  exceed  the  constitutional  limitation.  There 
is  much  force  in  the  contention  that  a  contract  like 
this  does  not  create  a  debt  within  the  meaning  of  the 
constitution,  and  that  no  debt  exists  or  comes  into 
being  until  after  the  expiration  of  a  period  fixed  in 
the  contract  for  payment,  and  this  is  the  view  taken 
by  many  highly  respectable  authorities.  It  is  not 
necessary,  however,  for  the  determination  of  this  ap- 
peal that  this  question  should  be  considered  and  defi- 
nitely passed  upon.  It  is  immaterial  for  the  purposes 
of  this  case  how  that  question  may  be  settled,  because 
if  the  mere  execution  of  the  contract  created  a  debt 
at  all  within  the  purview-  of  this  constitutional  pro- 
vision, the  extent  of  the  debt  was  only  the  amount  of 
the  annual  payment  provided  for,  which  is  ninety 
thousand  dollars,  and  hence  it  was  clearly  and  safely 
within  the  prescribed  constitutional  limitation.  This 
doctrine,  which  has  been  much  discussed,  and  fre- 
quently passed  upon,  is  as  applied  to  this  class  of 
cases  founded  upon  sound  reason  and  principle,  and 
is  supported  by  an  overwhelming  weight  of  authority. 
We  cite  in  support  of  it  a  number  of  the  leading  and 
best  considered  authorities,  but  by  no  means  all.— 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 
19 ;  Saleno  v.  City  of  Neosho,  127  Mo.  639 ;  Water  S 
Light  Co.  V.  City  of  Lamar,  140  Mo.  156;  CarlyU  W. 
L.  (&  P.  Co.  V.  City  of  Carlyle,  31  111.  App.  339;  Croic- 
der  V.  Town  of  Sullivan,  128  Ind.  487 ;  Seward  v.  Lib- 
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erty,  142  Ind.  554/  City  of  Helena  v.  Mills,  94  Fed. 
919;  Dwyer  v.  Brenham,  65  Tex.  526;  Stedman  v. 
City  of  Berlin,  97  Wis.  512 ;  McBean  v.  Fresno,  112 
Calif.  167 ;  Chicago  v.  Galpin,  183  HI.  407 ;  Cun/ning- 
ham  V.  City  of  Cleveland,  39  C.  C.  A.  218 ;  Water 
Works  Co.  V.  City  of  Utica,  31  Hun,  426;  Water  Sup- 
.  ply  Co.  V.  City  of  Ludington,  119  Mich.  481 ;  Appeal 
of  the  City  of  Erie,  91  Pa.  St.  398 ;  Smith  Vx  Dedham, 
144  Mass.  177 ;  Gas  Light  Co.  v.  New  Orleans,  42  La. 
Ann.  188 ;  Grant  v.  City  of  Davenport,  36  Iowa,  396 ; 
Earles  v.  Wells,  94  Wis.  285 ;  1  Dillon,  Mun.  Corp., 
4tli  ed.,  §  136a. 

In  the  Walla  Walla  case,  in  which  all  of  the  jus- 
tices concurred  in  the  opinion,  it  was  said,  after  re- 
ferring to  a  few  cases  which  hold  the  contrary  doc- 
trine :  * '  But  we  think  the  weight  of  authority,  as  well 
as  of  reason,  favors  the  more  liberal  construction  that 
a  municipal  corporation  may  contract  for  a  supply  of 
water  or  gas  or  like  necessary,  and  may  stipulate  for 
the  payment  of  an  annual  rental  for  the  gas  or  water 
furnished  each  year,  notwithstanding  the  aggregate 
of  its  rentals  during  the  life  of  the  contract  may  ex- 
ceed the  amount  of  the  indebtedness  limited  by  the 
charter.  There  is  a  distinction  between  a  debt  and  a 
contract  for  a  future  indebtedness  to  be  incurred  pro- 
vided the  contracting  party  perform  the  agreement 
out  of  which  the  debt  may  arise.  There  is  also  a  dis- 
tinction between  the  latter  case  and  one  where  an  ab- 
solute debt  is  created  at  once,  as  by  the  issue  of  rail- 
way bonds,  or  for  the  erection  of  a  public  improve- 
ment, though  such  debt  be  payable  in  the  future  by 
installments.  In  the  one  case,  the  indebtedness  is  not 
created  until  the  consideration  has  been  furnished ;  in 
the  other,  the  debt  is  created  at  once,  the  time  of  pay- 
ment being  only  postponed.  In  the  case  under  con- 
sideration, the  annual  rental  did  not  become  an  in- 
debtedness within  the  meaning  of  the  charter,  until 
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the  water  appropriate  to  that  year  had  been  fur- 
nished. ' ' 

In  an  elaborate  note  to  Beard  v.  City  of  Hopkins- 
vUle,  44  Am.  St  Rep.  223,  by  Judge  Freeman,  the  dis- 
tinguished legal  author,  on  this  subject  of  what  is 
within  the  meaning  of  prohibitions  against  municipal 
indebtedness,  it  was  said  on  page  240:  ^'But  where 
the  contract  or  ordinance  is  one  intended  to  provide 
for  the  furnishing  of  the  municipality  with  water  to 
be  used  for  public  purposes,  or  with  lights  for  the 
streets  or  other  public  places,  and  payment  is  to  be 
made  for  such  water  or  lights  from  year  to  year,  this 
is  but  a  mode  of  providing  for  the  necessary  current 
expenses  of  the  municipal  government,  and  while  it 
is  true  the  municipality  has  no  discretion  not  to  be- 
come  liable  from  year  to  year  for  the  amount  which 
it  has  agreed  to  pay,  yet  the  almost  overwhelming 
weight  of  authority  is  that  it  is  not  to  be  regarded  as 
indebtedness  within  the  meaning  of  these  constitu- 
tional or  statutory  limitations,  except  for  the  amount 
which  has  actually  fallen  due  under  the  contract  or 
ordinance,  and  that  it  must  therefore  be  sustained, 
although  the  amount  which  will  ultimately  become 
due  under  it  may  greatly  exceed  the  limit  of  indebt- 
edness which  the  municipality  is  authorized  to  in- 
cur. ' ' 

In  Saleno  v.  City  of  Neosho,  supra,  cited  approv- 
ingly in  the  Walla  Walla  case,  supra,  the  court  said: 
'*  A  debt  is  understood  to  be  an  unconditional  promise 
to  pay  a  fixed  sum  at  some  specified  time,  and  is  quite 
different  from  a  contract  to  be  performed  in  the  fu- 
ture depending  upon  a  condition  precedent,  which 
may  never  be  performed,  and  which  cannot  ripen  into 
a  debt  until  performed.  Here  the  hydrant  rental  de- 
pended upon  the  water  supply  to  be  furnished  to  de- 
fendant, and  if  not  furnished,  no  payment  could  be 
required  of  it.** 
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There  are  some  eases  to  the  contrary,  but  upon 
close  examination  it  will  be  found  that  in  the  great 
majority  of  them  the  decision  turned  upon  the  fact 
that  the  municipality  at  the  time  of  making  the  con- 
tract  had  already  reached  the  limit  of  its  indebted- 
ness, or  so  nearly  so,  that  the  making  of  the  first  an- 
nual payment  would  have  carried  it  beyond  such 
limit,  or  that  in  the  constitution  other  language  or 
words  beside  the  mere  word  '*debf  or  *4ndebted- 
ness  * '  was  used,  showing  an  intent  to  give  to  the  word 
**debt''  a  more  extended  meaning  and  broader  sig- 
nificance than  that  usually  accorded  to  it.  Nearly  all 
are  susceptible  of  some  explanation  which  shows  them 
to  be  not  in  conflict  with  this  doctrine.  Such  are  the 
Montana  cases,  cited  by  the  appellee — Davenport  v. 
Kleinschmidt,  6  Mont.  502 ;  State  v.  Helena,  24  Mont. 
521. 

Both  of  these  cases  were  considered  by  the  fed- 
eral circuit  court  of  appeals  in  a  late  Montana  case. 
City  of  Helena  v.  MiUs,  94  Fed.  917.  It  was  there 
said,  referring  to  them :  * '  Both  cases  are  in  harmony 
with  the  general  doctrine,  established  by  the  decided 
weight  of  authority-  that  the  contract  of  a  municipal 
corporation  for  a  useful  and  necessary  thing,  such  as 
water  or  light,  which  is  to  be  paid  for  annually  as 
furnished,  does  not  create  an  indebtedness  for  the  ag- 
gregate sum  of  all  the  yearly  payments,  since  the  debt 
of  each  year  comes  into  existence  only  when  the  an- 
nual compensation  has  been  earned,  but  that  if  the 
amount  agreed  to  be  paid  in  any  installment  in  com- 
pliance with  such  contract  transcends  the  amount  of 
permitted  indebtedness,  the  city  is  not  liable  there- 
for." 

Lake  County  v.  Rollins,  130  U.  S.  662,  is  ex- 
plained in  the  Walla  Walla  case,  supra,  and  held  not 
to  be  in  conflict  with  the  doctrine  announced  in  the 
latter  case. 
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Niles  Water  Works  v.  Niles,  59  Mich.  313,  is  cited 
as  maintaining  the  contrary  doctrine.  The  question 
there  presented  though  somewhat  similar,  was  not 
exactly  like  the  one  now  under  discussion.  The  case 
seemed  to  turn  upon  the  exceedingly  broad  and  com- 
prehensive language  used  in  a  provision  of  the  char- 
ter of  the  defendant  city  under  consideration.  How- 
ever this  may  be,  the  Michigan  supreme  court  in  a 
much  later  and  very  recent  case,  Water  Supply  Co, 
V.  City  of  Ludington,  supra,  passed  directly  upon  the 
question  here  presented.  It  said:  **The  charter  it 
self  limited  the  authority  of  the  council  with  respect 
to  incurring  indebtedness,  but  the  rule  that  a  contract 
for  future  services  to  be  paid  for  as  rendered  is  not 
an  incurring  of  indebtedness,  is  supported  by  bind- 
ing authority. '*  In  support  of  this,  the  court  cited  a 
number  of  authorities  which  are  cited  in  the  Walla 
Walla  case,  and  which  we  have  cited  in  this. 

In  Water  Co.  v.  Salem,  5  Ore.  29,  the  charter  in- 
hibition involved  was  as  broad  and  comprehensive  as 
language  could  make  it.  The  city  was  prohibited 
from  creating  ''any  debt  or  liabilities  which  shall  sin- 
gly or  in  the  aggregate  exceed  the  sum  of  one  thous- 
and dollars.*'  The  case  arose  upon  a  contract  for 
water  whereby  the  city  bound  itself  to  pay  in  quar- 
terly installments  eighteen  hundred  dollars  per  an- 
num for  a  period  of  seventeen  years.  The  main  and 
only  question  to  be  determined  was  whether  any  debt 
or  liability  was  created  by  the  contract.  Upon  that 
question  only  the  case  is  authority,  but  that  is  not  the 
question  before  us.  Manifestly  if  that  contract 
created  a  debt  or  liability  for  one  year  only,  it  would 
have  been  void,  because  the  debt  or  liabilitv  would 
have  been  in  excess  of  the  amount  allowed  bv  the  citv 
charter.  Whether  the  debt  or  liabilitv,  if  created, 
would  have  been  only  the  amount  to  be  paid  during 
one  year,  or  the  sum  of  the  payments  provided  to  be 
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made  during  the  entire  seventeen  years,  was  not  in 
the  ease. 

There  are  a  few  cases  of  very  respectable  au- 
thority squarely  to  the  contrary,  notably  one  from 
Georgia,  City  Council  v.  Dawson  Water  Works  Co., 
106  Ga.  697,  32  S.  E.  907.  This  involved  a  contract 
by  the  city  for  water,  annual  payments  for  which 
in  specified  amounts  were  to  continue  for  a  period  of 
twenty  years.  It  was  held  that  within  the  meaning  of 
the  state  constitution  and  intent  of  its  framers,  the 
contract  created  a  debt  the  aggregate  amount  of  which 
was  the  sum  of  the  annual  rentals  stipulated  to  be  paid 
during  the  entire  term,  and  therefore  that  it  was  ille- 
gal and  not  binding  except  for  the  first  year.  It  plainly 
appears  that  in  reaching  this  conclusion  the  court  was 
influenced  to  a  large  extent  by  a  consideration  of  the 
history  of  the  peculiar  state  of  public  aflfairs  existing 
in  Georgia  antecedent  to  and  concurrent  with  the 
adoption  of  the  constitutional  inhibition.  This  it  was 
held  clearly  evidenced  the  intent  of  the  convention 
to  have  been  in  accord  with  the  conclusions  of  the 
court.  It  was  frankly  stated  in  the  opinion,  however, 
(p.  914)  that  the  ruling  of  the  court  was  **in  direct 
conflict  with  a  decision  of  the  highest  court  in  the  land 
as  well  as  with  the  current  of  American  authority 
on  the  subject.'*  It  does  not  appear  to  us  from  cur- 
rent history  or  otherwise  that  the  condition  of  public 
affairs  in  Colorado  at  the  time  when  its  constitution 
was  adopted  was  such  as  to  justify  us  in  following 
the  Georgia  precedent  and  in  thereby  ignoring  the 
current  of  American  authority,  including  a  unani- 
mous decision  of  the  highest  court  in  the  land. 

Finally,  it  may  be  said  as  showing  that  the  doc- 
trine announced  by  the  weight  of  authority  is  sup- 
ported by  reason  and  principle,  that  a  contrary  hold- 
ing would,  it  is  a  matter  of  common  knowledge,  in 
numerous  instances  work  disaster  to  municipalities 
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and  their  inhabitants.  Water  and  light  are  abso- 
lute necessities  in  towns  and  cities,  as  essential  al- 
most as  air,  and  the  construction  and  operation  of 
plants  for  these  necessities,  it  is  universally  known, 
require  the  expenditure  of  very  large  sums  of  money. 
As  a  business  proposition,  susceptible  of  being  un- 
derstood by  those  of  ordinary  intelligence  only,  it  is 
also  universally  known  and  recognized  that  a  town  or 
city  is  unable  to  secure  the  erection  of  the  necessary 
plant  unless  it  is  able  to  contract  in  advance  with  such 
person  or  company  to  use  light  to  be  furnished  for 
some  period  of  time.  As  said  by  this  court  in  Gas 
Company  v.  Leadville,  9  Colo.  App.  403:  **If  a  city 
were  not  allowed  in  such  case  to  contract  for  light  for 
some  reasonable  period  of  time,  and  the  individual 
or  company  furnishing  light  was  compelled  to  trust 
for  his  compensation  from  year  to  year  to  the  varying 
moods  of  city  councils,  it  is  safe  to  say  that  no  one 
would  engage  in  such  a  hazardous  enterprise. ' ' 

For  these  reasons,  we  believe  that  neither  the  or- 
dinance nor  the  contract  was  obnoxious  to  the  state 
constitution. 

2.  Was  the  contract  invalid  and  void  ab  initio 
because  of  the  failure  on  the  part  of  the  city  council  to 
make  the  necessary  prior  appropriation  of  money  to 
cover  the  debt  or  liability  created  thereby,  as  required 
by  section  10,  article  6,  of  the  city  charter  then  in 
force,  which  reads  as  follows : 

**The  city  council  shall  not  order  the  payment  of 
any  money  for  any  purpose  whatever,  in  excess  of  the 
amount  appropriated  for  the  current  year,  and  at  the 
time  of  said  order  remaining  unexpended  in  the  ap- 
propriation of  the  particular  class  or  department  to 
which  such  expenditures  belong.  Neither  the  city 
council  nor  any  officer  of  the  city  shall  have  author- 
ity to  make  any  contract,  or  do  anything  binding  on 
the  city,  or  imposing  upon  the  city  any  liability  to 
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pay  money,  until  a  definite  amount  of  money  shall 
have  been  appropriated  for  the  liquidation  of  all  i)e- 
cuniary  liability  of  the  city  under  any  such  contract, 
or  in  consequence  thereof;  said  contract  to  be  ab 
initio  null  and  void  as  to  the  city  for  any  other  or 
further  liability; 

**  Provided,  first,  that  nothing  herein  contained 
shall  prevent  the  city  council  from  paying  any  ex- 
pense, the  necessity  of  which  is  caused  by  any 
casualty,  accident  or  unforeseen  contingency,  happen- 
ing after  the  passage  of  the  annual  appropriation 
ordinance;  and  second,  That  the  provisions  of  this 
section  shall  not  apply  to  or  limit  the  authority  con- 
ferred by  sections  7,  8  and  9  of  this  article,  nor  to 
moneys  to  be  collected  by  special  assessments  for 
local  improvements.*' 

Sections  7,  8  and  9,  which  are  excepted  from  the 
provisions  of  this  section,  are  sections  empowering 
the  city  to  contract  indebtedness  for  any  one  or  more 
of  various  purposes  specifically  mentioned  therein, 
but  public  lighting  is  not  one  of  them.  It  is  admitted 
that  in  January,  immediately  preceding  the  time 
when  this  contract  was  entered  into,  the  city  council 
in  its  annual  appropriation  bill  included  an  item  of 
$90,000.00,  for  the  public  lighting  of  the  streets  of 
the  city  by  electric  lights,  and  also  for  the  payment 
of  gas  and  electric  light  bills  in  the  different  city 
buildings  during  the  current  year.  It  is  true  that  it 
was  not  recited  in  the  bill  that  this  appropriation  was 
for  the  express  purpose  of  paying  the  bills  which 
might  be  incurred  under  this  contract,  designating  the 
company  or  contractor  by  name,  but  we  think  this  was 
not  necessary.  It  covered  the  subject  of  lighting,  and 
that  was  entirely  sufficient  to  meet  the  requirements 
of  the  section  which  we  have  quoted,  so  far  as  the 
expense  incurred  under  this  contract  for  lighting  dur- 
ing the  first  year  was  concerned.    It  is  contended. 
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however,  by  counsel,  and  it  was  upon  this  ground 
that  the  trial  court  based  its  judgment,  that  as  the 
contract  was  to  run  for  ten  years,  in  order  to  have 
validated  it  the  appropriation  should  have  been  for 
the  total  amount  that  the  city  would  have  to  pay  to 
the  company  during  the  entire  ten  years  if  it  com- 
plied with  its  contract,  to  wit,  the  sum  of  nine  hun- 
dred thousand  dollars.    Even  though  we  should  hold, 
as  we  have  done,  that  the  contract  was  not  obnoxious 
to  the  constitutional  provision  fixing  a  limit  of  in- 
debtedness, because    the    indebtedness    within    the 
meaning  of  that  provision  was  only  from  year  to  year, 
counsel  urge  that  the  section  of  the  charter  which  we 
have  quoted  covers  the  aggregate  amount  of  the  in- 
debtedness to  be  incurred  for  the  entire  term  of  years, 
because  the  word  'liability"  is  used  in  the  section, 
and  not  '*debt"  or  **  indebtedness.  * '    It  is  insisted 
that  the  word  *' liability"  has  a  much  broader  and 
more  extended  significance  than  the  term  ''debt." 
This  is  true,  and  we  have  no  dispute  with  or  criti- 
cism of  the  argument  of  counsel  to  that  eflfect,  or  the 
authorities  cited  by  them  in  support  of  it.     It  is 
equally  true,  however,  that  the  words  are  sometimes 
used  interchangeably,  as   synonymous,  and  in  the 
construction  of  a  statute  whether  this  is  the  case  may 
be  judicially  determined  from  the  context — from  the 
sense  and  connection  in  which  it  is  used.  The  very  au- 
thorities which  counsel  have  cited  in  support  of  their 
position,  are  authorities  to  this  effect.     In  Cochran 
and  Sayre  v.  United  States,  157  U.  S.  296,  the  mean- 
ing of  the  word  was  determined  by  a  consideration 
of  the  plain  object  of  the  statute.    In  Salem  Water 
Co.  V.  City  of  Salem,  supra,  the  inhibition  of  the 
statute  extended  both  to  ''debt  and  liability."    Both 
words  were  used,  and  the  court  because  of  this  con- 
cluded that  it  was  the  evident  intent  of  the  legislature 
in  thus  using  both  of  the  words  to  give  to  the  Ian- 
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guage  the  broadest  and  most  comprehensive  signifi- 
cance possible,  and  include  within  the  inhibition  every 
character  of  liability,  absolute  or  contingent,  express 
or  implied. 

Applying  these  rules  of  construction,  we  feel  a 
clear  conviction  that  this  section  as  applied  to  con- 
tracts of  this  and  similar  character  in  any  event  does 
not  bear  the  interpretation  placed  upon  it  by  either 
the  trial  court  or  counsel.  The  charter  expressly  em- 
powered the  city  to  provide  for  lighting  the  streets 
and  public  grounds. — ^Art.  2,  sec.  20,  subdivision  8. 

That  it  would  have  had  such  power  even  without 
this  express  grant  is  probable,  but  needs  no  discus- 
sion. The  legislature  made  the  express  grant  of 
power,  however,  and  in  a  matter  of  such  absolute 
necessity,  essential  to  the  comfort  and  convenience  of 
the  citizens,  as  well  as  required  for  the  protection  of 
their  lives  and  property,  it  is  not  to  be  supposed  that 
in  a  subsequent  section  of  the  same  act  it  would  in- 
sert a  provision  which  would  in  effect  defeat  the  ex- 
ercise of  the  power.  As  was  said  by  this  court  in 
Gas  Company  v.  Leadville,  9  Colo.  App.  403,  in  pass- 
ing upon  a  similar  provision  of  the  general  law,  regu- 
lating all  municipal  corporations  excepting  those  or- 
ganized under  special  charter:  **If  a  prior  appro- 
priation was  essential  to  the  validity  of  the  contract, 
then  it  could  not  have  been  executed  at  all,  for  the 
reason  that  it  was  impossible  to  compute  the  amount 
which  would  be  due  during  the  twenty-five  years,  even 
if  it  had  the  power  to  make  such  an  appropriation 
for  such  a  length  of  time,  or  during  any  part  of  said 
time.  It  is  unreasonable  to  presume  that  the  legis- 
lature required  the  performance  of  impossibilities, 
or  that,  having  once  expressly  granted  to  a  city  the 
power  of  making  such  contracts  as  that  in  question, 
as  it  did  in  section  2655,  it  then  in  a  succeeding  secr 
tion  of  the  same  act  imposed  such  restrictions  as  to 
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practically  nullify  such  grant  of  power.'*  In  this 
case  as  in  that,  if  the  theory  of  appellee  be  correct,  it 
would  have  been  impossible  for  the  city  to  have  en- 
tered into  the  contract  at  all,  because  it  was  power- 
less to  have  made  the  required  appropriation.  Under 
its  charter,  its  appropriations  must  be  made  annually, 
and  then  only  for  expenses  to  be  incurred  during  the 
current  year.  It  could  not  make  appropriations  for 
such  expenses  to  be  incurred  during  succeeding 
years.  Besides,  it  would  have  been  impossible  to  have 
estimated  the  exact  amount  of  money  to  be  due  in 
succeeding  years.  It  could  not  then  have  been  told 
how  many  arc  lights  would  be  needed  for  the  proper 
lighting  of  the  city  during  any  of  the  succeeding 
years.  The  result  would  be  that  the  city  could  not 
provide  for  the  lighting  of  its  streets,  public  grounds 
and  buildings  at  all,  unless  it  should  go  to  the  heavy 
expense  of  constructing  and  maintaining  a  plant  of 
its  own,  which  the  finances  of  the  city  might  not  be 
in  a  condition  to  permit,  or  unless  it  submitted  to  the 
terms  of  the  one  company  then  in  existence.  Even  if 
able  to  have  built  its  own  arc  lighting  plant  for  street 
lighting  purposes,  it  would  not  have  secured  thereby 
for  its  citizens  the  advantages  of  a  commercial  elec- 
tric light  plant  or  of  competition.  While  it  may  not 
be  authorized  specifically  to  make  any  contracte  for 
the  lighting  of  the  residences  and  business  houses  of 
the  people,  we  believe  that  no  one  would  have  the 
temerity  to  deny  that  a  city  in  providing  for  public 
lighting  within  the  limits  and  scope  of  its  powers, 
would  be  grossly  derelict  in  its  duty  if  it  did  not  use 
those  powers,  so  far  as  possible,  to  advance  and  sub- 
serve the  interest,  not  only  of  the  corporation  itself 
in  its  corporate  capacity,  but  also  of  the  people  of  the 
community  in  a  matter  of  such  paramount  necessity 
as  light.  It  is  as  we  have  said  a  matter  of  universal 
knowledge,  and  a  fact  of  which  all  courts  take  judicial 
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notice  in  passing  upon  the  contracts  of  municipali- 
ties for  light  and  water,  that  the  erection  of  a  plant 
for  the  supply  of  either  involves  large  expenditure 
of  money,  and  especially  for  cities  of  the  size  and  pop- 
ulation of  Denver,  and  that  no  individual  or  com- 
pany would  undertake  such  an  enterprise  without 
first  having  a  contract  with  the  city  for  some  term  of 
years,  so  as  to  have  some  reasonable  business  guar- 
antee that  there  would  be  received  back  from  the 
earnings  some  proportion  of  the  amount  to  be  ex- 
pended, thereby  reducing  the  risk  of  the  buisness  ven- 
ture. The  result  would  therefore  be,  if  the  conten- 
tion of  appellee  is  maintained,  that  the  grant  of  power 
to  the  city  for  this  necessary  and  beneficial  purpose 
would  be  practically  nullified.  It  would  in  effect  be 
saying  to  the  municipal  authorities.  You  may  contract 
for  the  lighting  of  the  streets,  but  you  may  not  do  that 
which  is  absolutely  necessary  to  secure  such  a  con- 
tract 

Besides,  it  is  not  necessary  in  order  to  carry  out 
the  evident  purpose,  intent  and  object  of  section  ten, 
to  give  to  it  the  construction  contended  for.  This  pur- 
pose was  to  prevent  the  squandering  of  the  public 
money,  and  to  compel  municipalities  to  live  within 
their  means,  within  the  limits  of  a  sum  fixed  before- 
hand— ^upon,  as  it  is  called,  the '  *  pay-as-you-go ' '  plan. 
Because  -of  this  section,  they  could  not  after  services 
were  rendered,  under  improper  or  corrupt  influences 
allow  extravagant  and  unreasonable  sums  for  ser- 
vices rendered  or  supplies  furnished,  and  they  could 
not  thereby  exceed  the  revenues  of  the  city,  and  create 
an  indebtedness  which  experience  had  shown  rarely 
diminished,  but  usually  increased.  The  same  object 
will  be  accomplished  if  it  should  be  held,  as  we  do, 
that  the  city  was  not  required  to  make  an  appropria- 
tion in  this  instance  for  any  indebtedness  which 
might  be  incurred  during  the  term  of  years  provided 
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for  in  the  contract,  unless  it  be  for  the  first  year. 
In  other  words,  if  the  city  during  the  existence  of  this 
contract  in  each  of  its  annual  appropriation  bills  ap- 
propriated a  sufficient  amount  of  money  to  cover  its 
obligations  to  the  light  company  which  may  accrue 
during  the  year,  the  object  of  the  statute,  and,  we 
believe,  its  letter,  would  be  complied  with. 

*'The  action  of  municipal  corporations  is  to  be 
held  within  the  limits  prescribed  by  statute.  Within 
these  limits  they  are  to  be  favored  by  the  courts. 
Powers  expressly  granted  or  necessarily  implied  are 
not  to  be  defeated  or  impaired  by  a  stringent  con- 
struction. ' ' — Kyle  V.  Malin,  8  Ind.  37,  cited  with  ap- 
proval in  City  of  Pueblo  v.  Robinson,  12  Colo.  598, 
and  also  in  Gas  Company  v.  Leadville,  supra. 

In  McBean  v.  City  of  Fresno,  112  Calif.  160,  the 
court  had  under  consideration  a  contract  by  the  city 
with  an  individual  to  take  care  and  dispose  of  the 
sewage  of  the  city  for  a  period  of  five  years  in  con- 
sideration of  a  certain  sum  per  annum,  to  be  paid 
quarterly.  It  was  claimed  that  the  contract  was  ob- 
noxious to  a  provision  of  the  state  constitution  to  the 
effect  that  no  city  should  incur  indebtedness  or  lia- 
bility in  any  manner  or  for  any  purpose  exceeding 
certain  limitations.  The  charter  of  the  city  also  pro- 
vided that  the  trustees  should  not  create,  order  or 
permit  to  accrue  any  debt  or  liability  in  excess  of  the 
money  in  the  treasury  that  might  be  legally  appor- 
tioned and  appropriated  for  the  purpose.  Here  both 
in  the  constitution  and  the  city  charter  the  words 
*'debt"  and  **  liability ' '  were  both  used.  The  con- 
tract was  held  to  be  valid  and  effective,  the  court 
basing  its  views  "upon  the  conviction  that  at  the  time 
of  entering  into  the  contract  no  debt  or  liability  is 
created  for  the  aggregate  amount  of  the  installments 
to  be  paid  under  the  contract,  but  that  the  sole  debt 
or  liability  created  is  that  which  arises  from  year  to 
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year  in  separate  amounts  as  the  work  is  performed.*' 
See  also  Electric  Co.  v.  City  of  Dallas^  23  Texas 
Civ.  App.  323. 

We  think  the  same  reasoning  which  supports  the 
conclusion  by  the  courts  and  the  weight  of  authority 
which  we  have  discussed  in  the  first  part  of  this  opin- 
ion that  in  contracts  of  this  character  the  word 
**debt"  as  used  in  the  constitutional  inhibition  does 
not  cover  the  aggregate  amount  to  be  paid  for  the 
entire  term  of  years  during  which  the  contract  runs, 
but  only  the  amount  for  each  annual  period,  applies 
with  equal  force  and  effect  to  the  construction  of  this 
section  of  the  city  charter,  and  supports  our  conclu- 
sion that  the  word  **liabilitv''  in  the  section  does 
not  within  the  intent  and  meaning  of  the  legislature 
with  reference  to  contracts  of  this  character  and  na- 
ture, cover  the  aggregate  amount  to  be  paid  under 
this  contract  for  the  entire  term  of  years,  but  only, 
if  the  section  applies  at  all,  the  amount  of  indebted- 
ness or  liability  to  be  incurred  during  each  annual 
period.  The  only  reasonable  conclusion  is  that,  as 
applicable  to  contracts  of  this  character,  the  word 
'* liability"  in  this  section  has  no  broader  significance 
than  the  word  '  *  debt. ' '  This  construction  allows  the 
section  to  stand  and  at  the  same  time  gives  full  force 
and  effect  to  the  intent  and  purpose  of  the  enactment. 
3.  It  is  claimed  that  the  city  had  no  authority  to 
contract  for  any  term  of  years,  beyond  one,  and  that 
ten  years  is  an  unreasonable  length  of  time.  It  is 
true  that  the  city  was  not  given  by  its  charter  power 
to  contract  for  lighting  for  any  term  of  years,  nor  was 
it  restricted  or  limited  to  any  particular  term.  In 
fact,  the  charter  did  not  specifically  give  it  power 
to  contract  at  all — ^to  enter  into  any  contract  for  light- 
ing. The  specific  grant  of  power  was  to  provide  for 
lighting.  This  was  the  power  expressly  granted,  but 
under  all  authorities  the  city  was  authorized  to  exer- 
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cise  those  powers  necessarily  or  fairly  implied  in,  or 
incident  to  it.  As  a  business  proposition,  any  city, 
in  entering  into  a  contract  of  this  kind,  is  in  the 
exercise  of  its  business  powers.  It  needs  no  argu- 
ment to  demonstrate  that  to  carry  out  such  a  power 
it  is  absolutely  necessary  that  the  city  should  have 
the  power  to  contract — provide  terms  and  specifica- 
tions— and  this,  whether  it  undertakes  to  provide  for 
lighting  by  building  a  plant  of  its  own  or  by  entering 
into  a  contract  or  agreement  with  a  company  or  indi- 
vidual to  supply  the  light.  There  are  no  specific 
restrictions  upon  the  right  of  the  municipality  to 
contract  in  the  exercise  of  this  power,  and  there  is 
no  reason  in  such  case  why  the  city  in  the  exercise 
of  its  business  powers  should  not  have  the  same  right 
to  contract  as  a  natural  person.  Any  other  conclu- 
sion would  be  disastrous  to  the  carrying  on  of  the 
multifarious  business  affairs  of  the  city,  and  as  we 
have  before  said,  it  is  a  practical  business  impossi- 
bility for  a  city  to  carry  out  this  power  unless  it  does 
contract  for  some  term  of  years.  It  has  so  far  es- 
caped our  attention  if  there  is  a  single  case  in  the 
books  among  the  vast  multitude  treating  of  contracts 
for  lighting  cities  wherein  the  contract  does  not  run 
for  some  term  of  years.  As  to  the  reasonableness  of 
the  term  fixed,  there  being  no  express  limit  upon  the 
power  of  a  city  as  to  time,  the  court  should  not  under- 
take to  interfere  with  the  judgment  of  the  city  coun- 
cil, which  is  conversant  with  the  needs  and  necessi- 
ties of  the  city  as  well  as  existing  conditions  and  cir- 
cumstances to  be  considered  in  fixing  the  term  of  a 
contract,  unless  it  is  clearly  made  to  appear  that  there 
has  been  an  abuse  of  discretion.  There  is  no  showing 
here  to  support  such  a  finding.  Practically,  the  only 
contention  is  that  a  ten-year  term  is  too  long  because 
it  is  for  ten  years.  In  the  general  statutes  governing 
all  towns  and  cities  of  the  state  excepting  Denver,  and 
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possibly  one  town,  the  municipalities  are  authorized 
to  contact  for  lighting  for  a  term  of  twenty-five 
years.  If  this  be  a  permissible  term,  we  certainly  see 
no  reason  why  ten  years  would  be  an  unreasonable 
term  for  the  city  of  Denver,  a  municipality  existing 
in  the  same  state,  and  created  by  the  same  legislative 
power.  Our  conclusions  upon  this  branch  of  the  sub- 
ject are  amply  supported  by  authority. — Los  Angeles 
etc.  Co.  V.  Los  Angeles,  88  Fed.  733,  Aflfirmed  177  U. 
S.  559 ;  Conery,  Jr.,  et  al.  v.  Water  Co.,  41  La.  Ann. 
920;  Seward  v.  Liberty,  supra;  Smith  v.  Dedham, 
supra;  Water  Supply  Co.  v.  Ludington,  supra;  State 
V.  Great  Falls,  19  Mont.  518;  L.  H.  &  W.  Co.  v.  Jack- 
son,  73  Mass.  598. 

Irrespective  of  the  question  as  to  the  duration 
of  the  contract,  that  it  was  not  only  reasonable  and 
highly  beneficial  in  its  terms  to  the  city  and  its  in- 
habitants is  indisputable,  and  clearly  appears  from 
the  stipulated  facts.  By  it  the  city  secured  the  pub- 
lic lighting  at  the  same  rate  it  was  then  paying,  be- 
ing a  much  less  rate  than  it  had  paid  under  contract 
for  years  previous,  with  a  still  further  reduction  upon 
all  arc  lights  in  excess  of  one  thousand  which  the  fu- 
ture necessities  of  the  city  might  require,  and  also  a 
reduction  in  rates  for  light  to  be  used  by  its  inhabi- 
tants; also,  the  benefits  of  competition  between  two 
companies,  and  also  a  stipulation  by  the  defendant 
Lacombe  to  pay  into  the  city  treasury  annually  in 
consideration  of  the  privileges  granted,  three  per 
cent  of  its  gross  receipts  from  commercial  lighting, 
heat  and  power. 

We  see  no  support  whatever  for  the  contention 
that  the  contract  created  or  tended  to  create  a  mo- 
nopoly. Nowhere  in  the  contract  is  any  exclusive 
right  granted.  Manifestly  its  natural  tendency  and 
immediate  effect  was  to  prevent  a  monopoly.  In 
consequence   of   it   a   new  lighting  plant  was  con- 
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strueted,  and  thereby  both  city  and  citizens  were 
given  the  advantages  of  competition. 

5.  The  execution  of  this  and  similar  contracts 
is  in  the  exercise  by  a  municipality  of  its  contractual, 
its  private,  proprietary  or  business  powers,  so  to 
speak,  and  not  of  its  governmental  or  delegated  legis- 
lative powers ;  hence  it  is  in  our  opinion  not  liable  to 
the  charge  that  the  execution  of  the  contract  would 
for  the  term  thereof  operate  as  a  surrender  of  the 
legislative  power  of  the  city  counciL — 1  Dillon,  Mu- 
nicipal Corporations,  §§  27,  66,  68.  Cunningham  v. 
Cleveland,  supra;  lUinois  etc.  Bank  v.  Arkansas  City, 
76  Fed.  282;  Los  Angeles  etc.  Co.  v.  Los  Angeles, 
supra;  Seitzinger  v.  Electric  Co.,  187  Pa.  St.  542. 

In  the  Arkansas  City  case,  supra,  it  was  said  by 
the  court :  '  *  A  city  has  two  classes  of  powers,  the  one 
legislative,  public,  governmental,  in  the  exercise  of 
which  it  is  a  sovereignty  and  governs  its  people ;  the 
other,  proprietary,  quasi  private,  conferred  upon  it 
not  for  the  purpose  of  governing  its  people,  but  for 
the  private  advantage  of  the  inhabitants  of  the  city, 
and  of  the  city  itself  as  a  legal  personality.  In  the 
exercise  of  the  powers  of  the  former  class,  it  is  gov- 
erned by  the  rule  here  invoked  [that  the  city  council 
can  make  no  grant  and  conclude  no  contract  which 
will  bind  the  city  beyond  the  terms  of  their  offices, 
because  such  action  would  circumscribe  the  legislative 
powers  of  their  successors,  and  deprive  them  of  the 
unrestricted  exercise  of  their  powers  as  the  exigencies 
of  the  time  might  demand].  In  their  exercise  it  is 
ruling  its  people  and  is  bound  to  transmit  its  powers 
of  government  to  its  successive  sets  of  oflScers  un- 
impaired. But  in  the  exercise  of  the  pK)wers  of  the 
latter  class  it  is  controlled  by  no  such  rule,  because 
it  is  acting  and  contracting  for  the  private  benefit  of 
itself  and  its  inhabitants,  and  it  may  exercise  the 
business  powers  conferred  upon  it  in  the  same  way, 
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and  in  their  exercise  it  is  to  be  governed  by  the  same 
rules  that  govern  a  private  individual  or  corpora- 
tion ' ' — citing  a  large  number  of  cases.  We  think  this 
concisely  and  properly  states  the  true  rule. 

6.  It  is  claimed  that  the  city  council  had  no 
power  to  enter  into  the  contract  in  question,  the  power 
to  contract  for  public  lighting  being  by  the  charter 
conferred  upon,  or  committed  to  that  branch  of  the 
executive  department  of  the  city  government  desig- 
nated as  the  department  of  public  works.  The  duties 
and  powers  of  the  board  of  public  works  are  set  forth 
in  section  35,  article  3  of  the  charter.  They  may  be 
said  to  comprehend,  generally,  the  exclusive  man- 
agement and  control  of  the  construction,  reconstruc- 
tion and  maintenance  of  all  public  and  local  improve- 
ments, including  the  grading,  paving,  etc.,  of  streets 
and  alleys,  of  sewers,  sidewalks,  and,  among  other 
things,  the  **  erection  of  poles,  stringing  of  wires, 
laying  of  tracks,  pipes  and  conduits  for  wires, 
whether  done  by  the  city,  corporation  or  individuals. ' ' 
It  is  upon  these  last  words  that  counsel  base  their 
contention.  We  fail  to  see  any  support  for  it.  To 
the  board  is  simply  committed  the  power  to  regulate 
the  erection  of  poles  and  the  stringing  of  wires,  be- 
cause they  are  necessarily  located  in  the  public 
streets  or  alleys  over  which  the  board  has  exclusive 
control.  We  do  not  see  how  the  most  strained  and 
forced  construction  could  conclude  from  the  language 
in  the  charter  that  the  board  has  anything  to  do  with 
providing  for  the  lighting.  It  is  true  poles  must  be 
erected  and  wires  strung  before  the  electric  fluid  can 
be  transmitted  and  the  light  secured,  but  this  is 
simply  an  incident  to  the  business — one  of  the  arti- 
ficial instruments  necessary  to  be  used  in  common 
with  other  instruments,  like  the  erection  of  the  build- 
ing for  supplying  the  necessary  machinery,  etc.  The 
power  to  provide  for  lighting  the  streets  and  public 
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grounds  is  expressly  granted  to  the  city  council.  In 
order  to  accomplish  this  the  party  who  contracts  for 
the  lighting  must  make  certain  excavations  in  the 
street  and  erect  therein  poles  and  string  wires,  and 
before  he  can  do  this,  the  board  of  public  works,  be- 
cause it  has  exclusive  control  over  the  streets,  must 
designate  the  places  where  and  the  manner  in  which 
this  work  can  be  done  so  as  to  restrict  the  character 
of  the  obstruction  and  the  danger  to  life  and  property 
within  as  small  limits  as  possible ;  but  how  this  alone 
can  be  construed  to  give  the  board  of  public  works 
power  to  control,  manage  and  contract  for  the  public 
lighting — a  power  specially  granted  to  the  city  coun- 
cil— ^we  utterly  fail  to  conceive.  We  see  nothing  in 
the  entire  section  defining  the  powers  and  duties  of 
the  board  of  public  works  which  could  in  our  opinion 
by  any  possibility  embrace  the  public  lighting.— 
Electric  lAght  Co.  v.  San  Bernardino,  100  Calif.  350; 
Trenton  v.  Shaw,  49  N.  J.  Law  638. 

However  desirable  and  beneficial  may  be  the 
lighting  of  the  streets,  it  does  not  constitute  a  pub- 
lie  improvement,  confided  to  the  care  and  control  of 
the  board  of  public  works. 

7.  It  is  suggested,  but  not  very  strenuously  urged, 
that  the  contract  was  unnecessary  and  excessive, 
hence  unreasonable,  because  at  the  time  when  it  was 
entered  into,  another  company.  The  Denver  Gas  and 
Electric  Company,  had  then  in  existence  in  full  op- 
eration in  the  city  an  electric  lighting  plant  of  suffi- 
cient capacity  to  supply  the  necessities  of  the  city  and 
the  needs  of  its  inhabitants;  that  it  was  ready  and 
willing  to  furnish  the  lighting,  and  that  in  fact,  be- 
fore the  final  passage  of  the  ordinance  providing  for 
the  contract  in  question,  this  company  made  an  offer 
in  writing  to  supply  the  public  lighting,  provided  for 
in  the  Lacombe  contract,  for  a  period  of  one,  three, 
five,  or  ten  years  as  the  council  might  elect,  for  the 
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price  of  sixty  dollars  per  year  per  lamp,  being  thirty 
dollars  per  annum  less  than  that  provided  for  in  the 
contract,  and  also  to  so  amend  its  rates  for  commer- 
cial lighting  that  the  average  of  its  charges  to  private 
consumers  should  be  less  than  a  certain  specified 
maximum  amount,  which  we  will  presume  was  less, 
although  the  fact  does  not  clearly  appear,  than  the 
rate  it  had  charged  for  commercial  lighting  thereto- 
fore. This  offer  came  too  late  to  be  effective  for  any 
purpose,  either  in  argument  or  otherwise.  It  ap- 
pears that  in  March,  1900,  nearly  a  year  before  the 
entering  into  of  the  specific  contract  which  is  here 
under  consideration,  the  city  council  and  Lacombe 
entered  into  a  contract  precisely  similar  to,  and 
identical  in  all  its  terms  and  provisions  with  the  one 
in  question  in  this  suit.  In  pursuance  of  this.  La 
combe  commenced  work  and  had  expended  as  appears 
from  the  agreed  statement  of  facts  a  large  sum  of 
money  to  carry  out  his  contract,  to  wit,  the  sum  of 
$300,000.00,  and  had  incurred  obligations  for  $150,- 
000.00  additional.  This  contract  was  attacked  by  a 
suit  in  court  at  the  instance  of  some  taxpayer,  and 
claimed  to  be  invalid  because  of  some  irregularity  in 
the  publication  of  the  ordinance  which  authorized  it. 
To  avoid  any  question  as  to  this  alleged  irregularity, 
the  city  council  thought  best  that  the  ordinance  should 
be  reintroduced  and  re-enacted,  and  thereby  avoid 
any  question  as  to  its  validity.  This  was  done  in 
1901,  and  it  was  while  this  proceeding  was  pending, 
and  but  a  few  days  before  the  final  passage  of  this 
second  ordinance,  that  the  Denver  company  made  its 
offer.  We  think  the  mere  statement  of  these  facts 
carries  with  it  the  conviction  that  neither  in  law  nor 
morals  was  the  offer  of  the  Denver  company  at  that 
late  date  sufficient  to  justify  the  city  council  in  re- 
scinding, even  if  it  had  the  power  to  do  so.  Waiving 
the  question  as  to  whether  at  the  time  of  this  offer 
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the  city  was  legally  bound  by  the  contract  with  La- 
combe,  it  was  unquestionably  morally  bound  and 
under  the  highest  obligations  to  carry  its  negotia^. 
tions  to  a  final  and  complete  conclusion.  Upon  the 
faith  of  its  agreements,  Lacombe  had  incurred  an  ex- 
penditure of  nearly  half  a  million  dollars.  We  know 
of  no  law,  and  there  is  certainly  no  usage,  which 
would  approve,  justify  or  require  members  of  a  city 
council  acting  in  their  representative  capacity,  un- 
less in  cases  unlike  this  where  they  have  no  discre- 
tion, in  ignoring  and  violating  the  rules  of  business 
morality  and  probity  which  prevail  among  individ- 
uals, and  which  the  law  in  every  instance  seeks  to 
encourage  and  uphold.  It  appears  in  the  stipulation 
of  facts  that  prior  to  the  passage  of  the  ordinance  of 
1900,  the  maj^or  and  members  of  the  city  council  con- 
ferred with  the  manager  of  the  Denver  company  with 
reference  to  a  reduction  in  rates  charged  the  city  for 
electric  lighting,  and  were  given  to  understand  that 
the  company  was  not  prepared  at  that  time  to  make 
any  reduction.  It  further  appears  as  an  admitted 
fact,  that  since  the  commencement  of  this  action, 
which  was  begun  immediately  upon  the  passage  of 
the  ordinance,  the  Denver  company  because  of,  and 
for  the  purpose  of  meeting  the  competition  afforded 
by  the  defendant  Lacombe,  materially  reduced  its 
rates  for  commercial  lighting,  thereby  certainly  se- 
curing to  the  inhabitants  of  the  city  very  material 
and  substantial  benefits.  This  of  itself  is  in  our 
opinion  a  sufficient  answer  to  the  argument  that  the 
contract  in  question  was  unnecessary. 

Counsel  on  both  sides  have  presented  unusually 
able  and  exhaustive  arguments,  and  to  the  proper 
solution  of  the  questions  raised  we  have  given  the 
most  careful  and  thorough  investigation.  In  our 
opinion  the  doctrines  affirmed  by  us  in  Gas  Com- 
pany V.  Leadville,  supra,  are  on  principle  and  in  ef- 
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feet  directly  applicable  to  and  decisive  of  the  controll- 
ing questions  in  this  case,  but  we  have  thought  proper 
by  reason  of  the  importance  of  this  case  to  give  them 
further  and  fuller  consideration.  We  have  not  con- 
sidered the  objections  of  appellee  seriatim,  but  in  the 
course  of  this  opinion  we  believe  that  we  have  touched 
and  passed  upon  all.  Our  conclusion  is  that  although 
they  are  pressed  with  much  ingenuity  and  ability, 
they  are  without  substantial  merit.  The  contract  was 
in  our  opinion  a  valid  one,  and  the  court  erred  in  its 
judgment  This  conclusion  finally  disposes  of  every- 
thing in  the  case,  so  that  there  will  be  nothing  to  be 
done  by  the  trial  court  in  the  case,  should  it  be  re- 
manded. There  is  no  necessity,  therefore,  for  this 
useless  procedure,  and  judgment  will  be  entered  here 
in  accordance  with  the  views  which  we  have  ex- 
pressed. It  will  be  that  the  injunction  be  dissolved, 
that  the  defendants  go  hence  without  day,  and  that 
all  costs  be  taxed  against  the  appellee. 
Reversed  and  Judgment  Rendered  for  Appellants. 

On  Petition  for  Rehearing. 

Wilson,  P.  J. 

After  a  careful  review  of  our  opinion  in  connec- 
tion with  the  brief  of  counsel  for  appellee  on  petition 
for  rehearing,  we  discover  nothing  which  raises  a 
doubt  in  our  minds  as  to  the  correctness  and  sound- 
ness of  the  views  which  we  have  expressed.  We  are 
wholly  unable  to  see  the  slightest  conflict  between  the 
doctrines  which  we  have  announced,  and  those  laid 
down  in  the  cases  cited. — Sullivan  v.  City  of  Lead- 
ville,  11  Colo.  483;  Smith  Canal  Co.  v.  Denver,  20 
Colo.  86. 

In  the  latter  case  there  was  no  pretense  that  there 
had  been  any  prior  appropriation  covering  the  ex- 
pense in  controversy  for  one  year,  or  for  any  period 
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of  time,  or  at  all.  There  had  not  even  been  a  con- 
tract between  the  city  and  the  canal  company.  Suit 
was  upon  an  implied  contract,  recovery  being  sought 
upon  an  implied  promise  to  pay  for  the  water  which 
the  city  had  received  and  used.  In  its  opinion  the 
court  did  not  pass  upon — ^because  it  was  not  involved 
in  the  case — ^the  meaning  of  the  word  **  liability '*  in 
the  charter  section  which  was  there  as  here  under  con- 
sideration. The  case  as  presented  has  no  similarity 
whatever  to  this  one.  The  controlling  questions  of 
this  was  not  there  involved  nor  considered. 

The  Sullivan  case  involved  inter  alia  a  provision 
of  the  general  law  with  reference  to  cities  and  towns 
somewhat  similar  to  but  not  precisely  like  the  charter 
provision  here  under  consideration.  The  question 
there  was  whether  there  had  been  any  prior  appro- 
priation at  all  to  meet  the  expense  incurred  under  a 
contract  for  street  improvement — it  being  conceded 
that  such  an  appropriation  was  necessary  and  re- 
quired by  the  statute.  The  question  to  be  determined 
was  one  of  fact  If  that  case  is  authority  at  all  upon 
any  question  involved  in  this,  it  is  plainly  in  favor  of 
and  supports  our  conclusion  that  in  this  case  the  ap- 
propriation in  the  general  appropriation  bill  for 
lighting  purposes  generally  was  a  sufficient  compli- 
ance with  the  requirements  of  the  charter  as  to  a 
prior  appropriation  to  meet  the  liability  to  be  in- 
curred under  the  Lacombe  contract  for  that  year.  In 
that  case  the  annual  appropriation  ordinance  seems 
to  have  contained  an  appropriation  made  generally 
for  ** streets,  alleys  and  bridges."  Without  any 
further  appropriation,  the  defendant  city  had  made 
a  contract  with  the  plaintiff  for  grading  and  macada- 
mizing certain  streets.  It  was  held  (p.  488)  that  the 
appropriation  thus  made  would  have  been  a  sufficient 
compliance  with  the  law  requiring  a  prior  appropria- 
tion, provided  it  had  been  established  that  the  amount 


J 


Apr.,  '02.  ]  HovEB  v.  The  Pbopi^.  375 

of  snch  general  appropriation  was  sufficient  to  cover 
the  expense  incurred  by  the  contract 

Counsel  express  a  fear  that  by  reason  of  certain 
language  used  in  the  opinion,  their  position  upon  one 
question  may  be  misunderstood.  We  think  their  ap- 
prehensions are  groundless,  but  to  obviate  all  danger 
of  misunderstanding,  we  will  state  that  counsel  for 
appellee  did  not  at  any  time  contend  that  the  city  had 
power  to  make  an  appropriation  in  any  one  year,  cov- 
ering the  amount  to  be  earned  under  the  contract  in 
subsequent  years.  This  power  was  expressly  denied 
by  them,  and  indeed  the  entire  want  of  it  was  con- 
ceded by  all  parties.  The  contention  of  counsel  was, 
and  we  believe  we  have  so  expressed  it,  that  by  the 
contract  the  city  incurred  a  liability  for  the  entire 
sum  to  be  earned  by  it  during  the  ten  years,  and  that 
the  city  having  no  power  to  make  any  app;opriation 
except  for  the  amount  to  be  earned  during  the  one 
year,  the  entire  contract  was  by  reason  of  this  want  of 
power  to  make  a  prior  appropriation  covering  the 
entire  liability  as  they  claimed  it,  void. 

The  rehearing  is  denied. 

Rehearing  denied. 


[No.  2667.] 
HoVEB  ET  AL.  V.  ThE  PeOPLE  EX  BEL.  AdAMS  ET  AL. 

1.  Cities  and  Towns— City  of  Denver— Appropriations— Fire  and 

Police  Board. 
Under  the  charter  of  the  city  of  Denver  the  city  council,  in 
making  appropriation  for  the  expenses  of  the  fire  and  police 
board,  is  required  to  consider  and  base  its  appropriation  upon 
the  estimate  furnished  by  the  fire  and  police  board  and  not 
upon  an  estimate  furnished  by  the  mayor. 

2.  Same— Commissioner  of  Supplies. 

Under  the  charter  of  the  city  of  Denver  the  fire  and  police 
board  have  exclusive  authority  to  expend  for  and  on  behalf  of 
the  city,  all  funds  set  apart  in  the  annual  appropriation  ordi- 
nances for  the  use  of  the  board,  and  a  provision  in  the  appro- 
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priation  ordinance  that  an  appropriation  to  purchase  a  fire  en- 
gine, hose  etc.,  should  be  expended  by  the  commissioner  of  sup- 
plies, is  absolutely  void  and  the  board  would  have  the  right  to 
direct  the  expenditure  of  the  fund,  notwithstanding  such  pro- 
vision. 

3.  Same— License  Inspectors — Mandamus. 

The  city  council  of  the  city  of  Denver  will  not  be  compelled 
by  mandamus  to  make  an  appropriation  to  pay  the  salaries  of 
license  inspectors  in  accordance  with  an  estimate  furnished  by 
the  fire  and  police  board  where  such  inspectors  are  not  provided 
for  in  the  charter  and  nothing  appears  in  the  alternative  writ 
to  indicate  what  such  inspectors  are  or  how  the  ofllce  was  or 
would  be  created,  or  how  the  inspectors  were  or  would  be  ap- 
pointed. 

4.  City   of    Denver — Appropriations — Fire   and    Police    Board — 

Mandamus. 

The  charter  of  the  city  of  Denver  providing  that  the  fire  and 
police  board  shall  present  to  the  city  council  a  detailed  statement 
of  the  money  necessary  to  defray  the  expenses  of  that  depart- 
ment for  the  succeeding  year  and  that  the  city  council  shall  pro- 
vide for  the  appropriation  of  money  sufficient  to  defray  such 
expenses,  using  the  estimates  of  the  board  as  a  basis  for  such 
appropriation,  and  conforming  thereto  as  nearly  as  the  condi- 
tion of  the  city  finances  will  permit,  does  not  require  the  city 
council  to  appropriate  the  exact  sums  named  in  the  statement  of 
the  fire  and  police  board.  If  the  city  council  should  fail  to  make 
any  appropriation  for  the  use  of  the  fire  and  police  board  it  may 
be  compelled  to  do  so  by  mandamus,  but  it  cannot  be  compelled 
by  mandamus  to  appropriate  the  sums  named  in  the  statement 
of  the  fire  and  police  board. 
6.     Practice — Mandamus — Demurrer. 

A  demurrer  to  the  answer  in  mandamus  proceedings  relates 
back  to  the  alternative  writ,  and  if  that  writ  is  insufficient  it 
should  be  so  adjudged. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Harper  M.  Orahood,  Mr.  Halsted  L.  Bitter 
and  Mr.  Calvin  P.  Butler,  for  appellants. 

Mr.  Milton  Smith,  Mr.  John  T.  Bottom  and 
Messrs.  Patterson,  Richardson  &  Hawkins,  for  ap- 
pellees. 

Thomson,  J. 
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Proceeding  in  mandamus  to  compel  the  city  coun- 
cil of  the  city  of  Denver  to  pass,  and  the  mayor  to  ap- 
prove, an  ordinance  appropriating  certain  specified 
sums  of  money  to  defray  the  expenses  of  the  fire  and 
police  board  during  the  year  1902. 

The  averments  of  the  petition,  recited  in  the  al- 
ternative writ,  were  that  on  the  29th  day  of  No- 
vember, 1901,  the  board  presented  to  the  mayor  a  de- 
tailed statement  of  the  moneys  necessary  to  defray 
its  expenses  during  the  year  1902,  from  which  it 
appeared  that  the  following  sums  were  required: 
For  the  maintenance  of  the  fire  department,  $225,511 ; 
for  the  maintenance  of  the  police  department, 
$244,403.68,  and  for  the  maintenance  of  the  bureau 
of  excise,  $4,800;  that  this  statement  was  thereupon 
transmitted  by  the  mayor  to  the  city  council;  thati 
the  mayor  in  making  his  recommendations  for  the 
annual  appropriation  ordinance  for  the  year  1902, 
disregarded  the  statement  of  the  fire  and  police 
board,  and  recommended  for  the  fire  department 
an  appropriation  of  only  $160,000,  and  for  the  po- 
lice department  an  appropriation  of  only  $150,000, 
and  recommended  no  appropriation  for  the  bureau 
of  excise;  that  the  total  revenue  of  the  city  for  the 
year  1902  from  the  tax  levied  for  general  purposes, 
and  from  licenses  and  other  sources,  was  esti- 
mated at  the  sum  of  $966,406;  that  the  board  of 
aldermen,  on  the  10th  day  of  January,  1902,  passed 
a  bill  for  an  ordinance  making  appropriations  for 
the  support  and  maintenance  of  the  several  de- 
partments for  the  year  1902,  in  which  an  insuffi- 
cient amount  was  set  aside  for  the  fire  and  police 
board ;  that  the  board  of  supervisors  threaten  to  pass, 
and  the  mayor  to  sign,  the  same  bill;  that  the 
amounts  asked  by  the  board  are  necessary  for  the 
maintenance '  of  the  several  departments  under  its 
control ;  that  the  bill  as  passed  by  the  board  of  alder- 
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men  makes  imnecessarily  large  appropriations  for  the 
maintenance  of  other  departments,  thns  absorbing 
revenue  which  would  otherwise  be  available  to  the 
board;  and  that  a  sufficient  appropriation  for  the 
necessities  of  the  board  cannot  be  had,  unless  it  be 
compelled  by  a  writ  of  mandamus.  The  alternative 
writ  commanded  the  board  of  aldermen  and  the  board 
of  supervisors,  together  constituting  the  city  council, 
to  pass,  and  the  mayor  to  sign,  an  ordinance  appro- 
priating to  the  fire  department  for  its  maintenance 
during  1902  $225,000,  to  the  police  department  $224,- 
000,  and  to  the  bureau  of  excise  $4,800 ;  or,  on  a  day 
specified  in  the  writ,  to  show  cause  why  they  should 
not  be  required  so  to  do. 

The  respondents  demurred  to  the  alternative  writ 
for  insufficiency.  Their  demurrer  was  overruled, 
and  they  answered  denying  that  the  amount  de- 
manded by  the  board  was  necessary  for  the  mainte- 
nance of  its  bureaus,  or  that  the  public  interest  re- 
quired the  appropriation  asked,  or  that  the  other  ap- 
propriations were  excessive.  The  answer  also  set 
forth  in  full  the  statement  presented  on  the  14th  day 
of  December,  1901,  by  the  mayor  to  the  city  council,  of 
the  amounts  necessary  to  defray  the  expenses  of  the 
city  government  for  the  ensuing  year,  and  the  bill 
for  the  annual  appropriation  ordinance  passed  by  the 
board  of  aldermen  in  pursuance  of  the  mayor's  state- 
ment. In  the  statement  of  the  mayor  shown  by  the 
answer,  he  recommended  an  appropriation  of  $160,- 
000  to  the  fire  department,  but  modified,  the  recom- 
mendation by  a  request  that  out  of  the  amount  there 
should  be  expended  the  sum  of  $20,000  for  a  fire 
engine  and  hose,  and  for  other  purposes.  The  bill 
as  passed  by  the  aldermen  provided  for  an  appropria- 
tion to  the  police  department  of  $150,000 — the  sum 
named  by  the  mayor.  The  following  is  the  provision 
of  the  bill  in  relation  to  the  fire  department : 
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^^  There  is  hereby  appropriated  to  the  fire  and 
police  board  for  the  use  of  the  fire  department  of  the 
city  of  Denver  the  sum  of  one  hundred  and  forty- 
seven  thousand  dollars  ($147,000)  for  the  payment  of 
salaries,  rentals,  electric  Ughts,  gas,  repairs  on  fire 
apparatus,  and  all  other  expenses  incidental  to  the 
operation  and  maintenance  of  said  fire  department. 
There  is  further  appropriated  the  following  sums  of 
money  to  be  expended  by  the  commissioner  of  sup- 
plies for  the  use  of  the  fire  department :  The  sum  of 
five  thousand  five  hundred  dollars  ($5^500)  for  the 
purchase  and  installation  into  service  of  a  No.  1 
Metropolitan  fire  engine;  four  thousand  dollars 
($4,000)  for  the  purchase  of  five  thousand  feet  of 
standard  hose ;  and  three  thousand  five  hundred  dol- 
lars ($3,500)  for  necessary  repairs  on  the  several  hose 
houses. ' ' 

A  demurrer  to  the  answer  was  sustained,  and  the 
alternative  writ  made  peremptory. 

The  fire  and  police  board  of  the  city  of  Denver 
was  established  by  an  act  of  the  legislature,  approved 
March  4,  1891,  entitled  *'An  act  to  repeal  articles 
7  and  8  of  *An  act  to  reduce  the  law  incorporating 
the  city  of  Denver  and  the  several  acts  amendatory 
thereof  into  one  act,  and  to  amend  and  revise  the 
same, '  approved  March  16, 1885,  and  to  enact  articles 
in  lieu  thereof. '  * — Session  Laws  1891,  p.  65. 

The  articles  which  were  repealed  related  to  the 
police  department  and  the  fire  department.  Article 
7  provided  for  a  police  department,  composed  of 
a  chief  of  police,  to  be  appointed  by  the  mayor  with 
the  consent  of  a  majority  of  the  members  elect  of  the 
board  of  supervisors,  together  with  such  policemen 
as  might  be  appointed  by  the  mayor  without  confir- 
mation ;  and  a  board  of  police,  consisting  of  a  mayor, 
the  president  of  the  board  of  supervisors,  the  presi- 
dent of  the  board  of  aldermen,  and  one  other  super- 
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visor,  and  one  other  alderman,  to  be  appointed  by  tiie 
mayor.  Article  8  provided  for  a  fire  department, 
consisting  of  a  chief  engineer,  an  assistant  chief  en- 
gineer and  a  fire  warden,  to  be  appointed  by  the 
mayor,  with  the  consent  of  a  majority  of  the  members 
elect  of  the  board  of  supervisors,  and  of  the  mem- 
bers of  the  several  fire  companies  to  be  appointed  by 
the  mayor,  and,  at  his  discretion,  discharged. — Ses- 
sion Laws  1885,  pp.  107,  110. 

The  enactment  which  took  the  place  of  the  re- 
pealed articles,  provided  for  the  appointment  by  the 
governor  of  the  state,  with  the  advice  and  consent  of 
the  senate,  of  three  persons,  who  should  constitute 
the  fire  and  police  board,  and  vested  in  the  board  so 
constituted  all  powers  and  duties  connected  with  the 
appointment,  removal,  government  and  discipline  of 
the  oflScers  and  members  of  the  fire  and  police  de- 
partments, and  the  fixing  of  their  salaries,  under 
rules  and  regulations  to  be  adopted  by  the  board.  It 
also  contained  the  following  provision : 

**  During  the  last  quarter  of  the  calendar  year, 
the  said  fire  and  police  board  shall  present  to  the  city 
council  of  the  city  of  Denver,  a  detailed  statement  of 
the  money  necessary  to  defray  the  expenses  of  the 
fire,  police  and  detective  departments  of  the  city  for 
the  succeeding  year,  together  with  a  statement  of  the 
probable  expenses  to  be  incurred  by  said  board ;  and 
in  the  annual  appropriation  ordinance  for  the  next 
calendar  year,  the  city  council  shall  provide  for  the 
appropriation  of  sums  of  money  suflScient  to  defray 
the  expenses  incident  to  said  departments  and  to  be 
incurred  by  said  board.'* — Session  Laws  1891,  pp. 
65,  68. 

This  provision  was  subsequently  amended  by 
adding  the  words,  '*  using  such  estimates  as  a  basis 
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for  such  appropriation,  and  conforming  thereto  as 
nearly  as  the  condition  of  the  city  finances  will  per- 
mit."— Session  Laws  1891,  p.  74. 

On  April  3,  1893,  an  act  was  approved  entitled 
**An  act  to  revise  and  amend  the  charter  of  the  city 
of  Denver. ' ' — Session  Laws  1893,  p.  131. 

By  that  act,  previous  legislation,  unchanged,  or 
with  altered  phraseology,  and  new  provisions,  were 
consolidated  into  the  present  charter  of  the  city.  The 
constitution  of  the  fire  and  police  board  is  provided 
for  in  section  44  of  article  3  of  this  charter,  as  fol- 
lows: 

**The  department  of  public  health  and  safety 
shall  include  the  following  oflScers,  who  shall  re- 
spectively be  the  heads,  and  have  active  charge  of  the 
affairs,  of  the  following  bureaus,  to  wit:  A  fire  com- 
missioner, of  the  bureau  of  fire.  A  police  commis- 
sioner, of  the  bureau  of  police.  An  excise  commis- 
sioner, of  the  bureau  of  excise.  A  health  commis- 
sioner, of  the  bureau  of  health.  A  commissioner  of 
inspection,  of  the  bureau  of  inspection.  The  fire 
commissioner,  police  commissioner  and  excise  com- 
misisoner  shall  constitute  the  fire  and  police  board  of 
the  city  of  Denver,  and  all  the  operations  of  the 
bureaus  of  fire,  police  and  excise,  shall  be  subject  to 
the  general  control  of  said  board.'' 

The  section  following,  in  so  far  as  it  provides  for 
the  manner  of  appointment  of  the  members  of  the 
board,  is  taken  from  section  1  of  the  act  of  March  4, 
1891,  establishing  the  board.  The  provision  of  the 
latter  act  concerning  appropriations  for  the  expenses 
of  the  fire  and  police  board,  and  the  subsequently 
added  words,  appear  in  section  53  of  article  3  of  the 
charter  in  the  following  form : 

**  During  the  last  quarter  of  each  calendar  year, 
said  board  shall  present  to  the  mayor  of  the  city  of 
Denver,  a  detailed  statement  of  the  moneys  necessary 
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to  defray  the  expenses  of  said  board  during  the  suc- 
ceeding year,  with  a  statement  of  the  probable  ex- 
penses to  be  incurred  by  said  board ;  and  in  the  an- 
nual appropriation  ordinance  for  the  next  calendar 
year,  the  city  council  shall  provide  for  the  appropria- 
tion of  sufficient  moneys  to  defray  the  expenses  in- 
cident to  and  to  be  incurred  by  said  board  in  the  ex- 
ercise of  the  powers  hereinabove  granted,  using  such 
estimates  as  a  basis  for  such  appropriation,  and  con- 
forming thereto  as  nearly  as  the  city's  finances  will 
permit. ' ' 

The  general  annual  appropriation  is  provided 
for  in  section  6,  article  6,  as  follows : 

**  During  the  last  quarter  of  each  calendar  year, 
the  mayor  shall  present  to  the  city  council  a  detailed 
statement  of  the  moneys  necessary  to  defray  the  ex- 
penses of  the  city  government  for  the  next  year,  and 
for  this  purpose  shall  require  from  the  heads  of  the 
various  departments  of  the  city  government  detailed 
statements  of  the  probable  expenses  to  be  incurred  in 
their  several  departments.  As  soon  thereafter  as  pos- 
sible, the  city  council  shall  pass  an  annual  appro- 
priation ordinance  for  the  next  calendar  year,  pro- 
viding for  the  appropriation  of  certain  definite  sums 
of  money  to  defray  the  expenses  incident  to  each  de- 
partment of  the  city  government,  based  upon  the  es- 
timate of  the  mayor,  but  not  of  necessity  governed 
by  it.  The  total  amount  appropriated  by  such  ordi- 
nance shall  in  no  case  exceed  the  probable  amount  of 
money  that  will  be  received  during  the  year  by  taxa- 
tion and  from  other  sources  of  revenue." — Session 
Laws  1893,  p.  197. 

By  section  20  of  article  2,  the  management  and 
control  of  the  city 's  finances,  and  all  property  of  the 
corporation,  is  confided  to  the  city  council,  except  as 
otherwise  provided  in  the  act ;  and  the  council  is  em- 
powered to  provide  for  the  purchase  of  steam  fire 
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engines  and  other  apparatus  for  the  extinguishment 
of  fires. — Session  Laws  1893,  pp.  144,  149. 

Sections  47  and  48  of  article  3  confer  upon  the 
fire  and  police  board  ''full,  complete  and  exclusive 
power  and  authority  on  behalf  of  the  city  to  perform 
all  executive  functions  of  the  city  in  the  organization, 
management  and  control  of  the  fire  and  police  de- 
partments of  the  city**;  and,  in  the  exercise  of  the 
powers  conferred  by  the  act,  ''full,  complete  and  ex- 
clusive authority  to  expend,  for  and  on  behalf  of  the 
city,  all  funds  set  apart  in  the  annual  appropriation 
ordinance  for  the  use  of  said  board.  * ' — Session  Laws 
1893,  pp.  173,  175. 

Some  incidental  subjects  of  dispute  between 
counsel  will  be  disposed  of  before  a  consideration  is 
entered  upon  of  the  principal  question  in  the  case. 
In  behalf  of  the  mayor  and  council  it  is  urged  that  as 
the  fire  and  police  board  is  required  by  the  terms  of 
section  53  of  article  3  to  present  its  statement  of  the 
moneys  it  deems  necessary,  to  the  mayor,  and  as  sec- 
tion 6  of  article  6  provides  that  the  mayor  shall  pre- 
sent to  the  city  council  a  detailed  statement  of  the 
moneys  necessary  to  defray  the  expenses  of  the  city 
government  for  the  next  year,  and  shall  require  from 
the  heads  of  the  various  departments  of  the  city  gov- 
ernment the  information  necessary  to  his  statement ; 
and  as  the  latter  section  further  provides  that  the 
appropriation  ordinance  following  the  mayor's  state- 
ment, shall  be  based  upon  it,  but  not  necessarily  gov- 
erned by  it;  the  estimates  for  the  fire  and  police  de- 
partments which  are  laid  before  the  council,  are  the 
mayor's  estimates,  and  the  council  is  clothed  with 
the  same  discretionary  authority  to  say  what  the  ap- 
propriation for  the  board  shall  bey  that  it  possesses 
in  respect  to  the  other  departments,  and  that  such 
discretion  is  beyond  the  control  of  the  courts. 

The  portion  of  section  6,  of  article  6,  which  I 
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have  quoted,  was  taken  from  the  act  of  April  2, 1885, 
and  was  section  6  of  article  6  of  that  act.  By  arti- 
cles 7  and  8  of  the  same  act,  the  officers  of  the  fire  and 
police  departments  received  their  appointments  from 
the  mayor.  He  was  chairman  of  the  board  of  police, 
he  appointed  the  policemen,  and  he  appointed,  and, 
at  his  discretion,  discharged  the  members  of  the  fire 
companies.  The  same  relations  existed  between  him 
and  all  the  departments  of  the  city  government,  and 
he  had  the  same  right  to  require  statements  of  prob- 
able expense  from  one  department  as  from  another. 
But  in  1891,  his  relations  with  the  fire  and  police  de- 
partments were  dissolved.  The  fire  and  police  board 
then  established,  while  it  is  one  of  the  agencies  for 
the  accomplishment  of  the  purposes  for  which  the 
municipality  was  organized,  and  is  a  part  of  the  city 
government,  is  independent  of  the  mayor.  It  is  its 
estimates,  and  not  the  mayor's  statement,  that  the 
council  must  use  as  a  basis  for  the  appropriation 
made  to  defray  its  expenses.  The  fire  and  police  de- 
partments, for  whose  expenses  he  was  required  to 
present  estimates  by  the  act  of  1885,  ceased  to  exist; 
and  he  is  not  authorized  to  speak  for  the  .fire  and  po- 
lice board.  The  law  requiring  estimates  from  him  is 
still  in  force,  but  the  fire  and  police  board  was  never 
within  its  operation. 

However,  in  opposition  to  this  view,  it  is  said 
that  when  the  provision  of  the  original  act  establish- 
ing the  fire  and  police  board  that  its  estimates  should 
be  presented  directly  to  the  city  council,  was  so 
changed  as  to  require  their  presentation  to  Ihe  mayor, 
that  board  was  placed  upon  an  equality  with  the 
other  departments,  and  required  like  them  to  furnish 
a  report  to  the  mayor,  to  be  incorporated  by  him  into 
his  own  detailed  estimate;  and  it  is  argued  that  the 
very  fact  of  the  change  indicates  that  such  was  the 
legislative  intent    But  the  particulars  in  which  the 
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later  law  differs  from  the  former,  and  upon  which 
counsel  venture  no  comment,  vitiate  the  reasoning 
and  invalidate  the  conclusicm.  As  no  estimate  of  the 
board 's  expenses  except  its  own  can  be  considered  by 
the  council,  and  as  the  appropriation  can  be  based  on 
no  estimate  except  the  one  furnished  by  it,  it  seems 
evident  to  me  that  the  legislature  regarded  the  pre- 
sentation of  the  board's  statement  to  the  mayor 
merely  as  a  more  convenient  method  of  bringing  it 
to  the  attention  of  the  council,  and  that  the  mayor's 
duty  is  simply  to  transmit  it  to  that  body  without  ex- 
pression of  his  own  views.  The  incorporation  into 
his  statement  of  a  recommendation  respecting  the  ap- 
propriation to  be  made  for  the  board,  is  absolutely 
purposeless.  It  imparts  no  symmetry  to  the  docu- 
ment, and  is  without  practical  utility. 

The  bill  passed  by  the  aldermen,  and  now  rest- 
ing with  the  supervisors,  appropriated  $13,000  for  the 
use  of  the  fire  department  to  be  devoted  to  the  pur- 
chase of  a  fire  engine  and  a  quantity  of  hose,  and  to 
repairs  on  hose  houses,  the  money  to  be  expended  by 
the  ** commissioner  of  supplies."  The  appropriation 
of  $13,000  for  the  use  of  the  fire  department  would  be 
valid,  and  would  give  the  fire  and  police  board  the 
right  to  the  money;  but  a  provision  that  the  money 
should  be  expended  by  the  **  commissioner  of  sup- 
plies" or  by  any  other  agency  than  the  board  itself, 
would  be  absolutely  void.  The  law  gives  the  board 
general  control  of  all  the  operations  of  the  bureaus 
of  fire,  police  and  excise ;  and  full,  complete  and  ex- 
clusive power  in  behalf  of  the  city  to  perform  all 
executive  functions  of  the  city  in  the  organization, 
management  and  control  of  the  fire  and  police  de- 
partments; and  the  full,  complete  and  exclusive  au- 
thority to  expend  for  and  on  behalf  of  the  city,  all 
funds  set  apart  in  the  annual  appropriation  ordi- 
nances for  the  use  of  the  board.    The  powers  granted 

26 
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to  the  board  are  expressed  in  absolute  terms.  The 
language  employed  renders  doubt  as  to  the  intention 
of  the  legislature  impossible.  The  bill  sets  apart 
$13,000  for  the  use  of  the  board,  but  provides  for  its 
expenditure  through  another  agency.  This  provi- 
sion for  the  expenditure  of  the  money  is  in  direct 
contravention  of  the  law.  In  the  operation  of  its  bu- 
reaus, the  performance  of  its  executive  functions,  the 
control  of  the  fire  and  police  departments  and  the  ex- 
penditure of  all  funds  set  apart  for  its  use  by  the  an- 
nual appropriation  ordinance,  its  authority  is  full, 
complete  and  exclusive,  and  the  city  council  is  abso- 
lutely powerless  to  take  from  it  a  single  one  of  its 
prerogatives. 

But  certain  other  charter  provisions  are  men- 
tioned by  which  it  is  said  the  grants  of  authority  to 
the  board  are  qualified.  Among  the  powers  granted 
to  the  city  council  is  one  **to  provide  for  the  purchase 
of  steam  fire  engines  and  other  apparatus  suitable  for 
extinguishing  fires.  * '  In  the  charter  of  1885,  of  which 
the  present  one  is  the  successor,  the  language  was, 
*'to  procure  steam  fire  engines  and  other  apparatus 
suitable  for  extinguishing  fires." — Session  Laws 
1885,  page  84.  By  this  provision  the  council  was 
authorized  to  act  directly  in  the  purchase  of  the  en- 
gines and  apparatus.  But  when  the  fire  and  police 
board  was  established  and  its  powers  defined,  the 
Inguage  was  changed,  and  the  authority  of  the  council 
limited  to  making  provision  for  the  purchase,  the  ex- 
penditure  of  the  money  provided,  being  confided  to 
the  board.  Section  50  of  article  3  of  the  present 
charter  provides  that  immediately  upon  the  appoint- 
ment of  the  board  all  engines,  horses  and  other  prop- 
erty pertaining  to  the  fire  and  police  service  shall 
be  turned  over  to  the  board,  and  such  property 
together  with  all  appliances  thereafter  purchased 
or  acquired  by  or  for  the  city  shall  be  under  the 
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control  and  management  of  the  board.  In  the  words 
'^purchased  or  acquired  by  or  for  the  city/*  connsel 
find  an  implication  that  the  power  of  the  fire 
and  police  board  to  make  the  purchases  and  expend 
the  money  is  not  exclusive — that  it  is  shared  with  the 
city  itself.  I  do  not  think  those  words  are  even  sug- 
gestive of  difficulty.  The  corporation  operates  only 
through  its  officers  and  agents.  An  act  done  by  its 
agent  or  officer  properly  authorized,  is  an  act  done 
by  and  for  it.  The  fire  and  police  board  is  one  of 
the  agencies  through  which  the  city  acts.  Whatever 
is  lawfully  done  by  that  board  is  done  in  behalf  of  the 
city ;  and  any  purchase  or  expenditure  made  by  it  in 
pursuance  of  the  authority  with  which  the  law  has 
clothed  it  is  a  purchase  or  expenditure  by  and  for  the 
city. 

By  section  94  of  article  3  it  is  provided  that  the 
superintendent  of  supplies — ^not  **  commissioner  of 
supplies'' — shall,  for  and  in  behalf  of  the  city,  pur- 
chase all  furniture,  books,  stationery,  tools,  materials 
and  supplies,  and  all  things  whatsoever  necessary  for 
the  use  of  the  several  departments,  officers  and  em- 
ployees of  the  city.  The  foregoing  would  hardly  give 
the  superintendent  of  supplies  any  authority  in  the 
way  of  expending  money  appropriated  to  the  fire  and 
I)olice  board  for  the  purchase  of  an  engine  and  hose, 
and  the  repairs  of  hose  houses.  The  enumerated 
items  could  scarcely  be  said  to  include  fire  appliances 
and  apparatus,  or  the  repair  of  hose  houses.  And  the 
words, ' '  and  all  things  whatsoever  necessary  for  the 
use  of  the  departments,  offices  and  employees  of  the 
city"  add  nothing  to  the  scope  of  the  preceding 
language.  They  are  ejusdem  generis,  and  embrace 
only  articles  of  the  same  kind  with  those  enumerated. 
— St.  Louis  V.  Laughlin,  49  Mo.  559 ;  Morse  v.  Morri- 
son, 16  Colo.  App.  449,  66  Pac.  169.  But  aside  from 
all  this  for  the  reasons  that  the  authority  of  the  board 
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as  to  the  expenditare  of  money  appropriated  to  its 
own  use  is  exclusive,  the  provisions  respecting  the 
superintendent  of  supplies  has  no  application  to  it 
By  express  law  that  officer  is  debarred  from  handling 
its  money.  When  the  appropriation  for  the  use  of 
the  board  is  made,  no  limitation  by  the  council  upon 
the  authority  of  the  board  in  relation  to  the  expendi- 
ture of  the  fund  is  of  any  effect 

The  bill  adopted  by  the  aldermen  appropriates 
nothing  for  the  maintenance  of  the  bureau  of  excise. 
If  an  appropriation  to  that  bureau  is  required  by  law, 
the  council  has  no  discretion  to  refuse  it.  Whatever 
right  it  may  have  to  determine  the  amount,  an  appro- 
priation must  be  made.  It  is  contended,  however,  that 
the  appropriation  for  this  bureau  asked  by  the  fire 
and  police  board,  is  not  required  by  law.  In  the  de- 
tailed statement  presented  to  the  mayor  by  the  board, 
the  following  was  the  estimate  for  the  bureau  of 
excise : 

**Pour  license  inspectors,  $100.00  i)er  month.  *' 
The  charter  makes  no  provision  for  license  in- 
spectors. Whether  these  particular  inspectors  are 
already  in  office,  or  are  yet  to  be  appointed,  or  what 
duties,  when  appointed,  they  are  supposed  to  per- 
form, we  are  not  advised.  By  section  77  of  article  3, 
the  fire  and  police  board  is  given  exclusive  authority 
to  grant,  refuse  and  revoke  licenses  for  certain  occu- 
pations, including  the  selling  and  giving  away  of  in- 
toxicating or  malt  liquors.  By  section  19  of  the  same 
article  application  for  license  is  made  to  the  board, 
the  applicant  deposits  the  necessary  money  with  the 
treasurer,  the  board  passes  upon  his  application,  and, 
if  it  be  granted,  the  treasurer  issues  the  license.  Sec- 
tion 78  authorizes  the  revocation  of  a  license  by  the 
board  after  a  hearing  upon  a  complaint  signed  by 
three  reputable  citizens  of  the  proper  election  pre- 
cinct, charging  the  holder  of  the  license  with  the  vio- 
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lation  of  some  statute  or  ordinance.  The  foregoing  is 
the  entire  statute  law  relating  to  the  bureau  of  excise ; 
and  I  am  unable  to  see  in  what  duty  assigned  to  that 
bureau  the  assistance  of  license  inspectors  is  required. 
But  if  they  are  required,  provision  is  made  for  their 
appointment.  By  the  terms  of  section  4,  article  3,  the 
board  may,  with  the  approval  of  the  mayor,  adopt 
rules  for  the  appointment,  conduct,  discipline,  com- 
pensation and  removal  of  its  own  subordinates  and 
employees;  and  may  appoint  and  remove  all  such 
clerks,  assistants  and  other  officers,  subordinates  and 
employees  as  may  be  necessary  in  the  exercise  of  its 
powers,  and  the  performance  of  its  duties.  Of  course 
the  appointment  or  removal  must  be  in  accordance 
with  the  rules  adopted  with  the  consent  of  the  mayor. 
The  license  inspectors  for  whose  salaries  an  appro- 
priation ,was  asked  are  not  statutory  officers.  Unless 
created  by  some  agency  empowered  for  the  purpose 
by  the  charter,  there  is  no  such  office ;  and  if  so  cre- 
ated, not  being  statutory,  courts  cannot  take  judicial 
knowledge  of  its  existence.  I  find  nothing  in  the 
alternative  writ  to  indicate  what  these  license  inspect- 
ors are,  or  what  it  is  proposed  they  shall  be ;  how  the 
office  was  created,  or  if  not  created,  how  it  is  intended 
it  shall  be  created,  or  in  what  manner  the  inspectors 
have  been,  or  are  to  be  appointed.  Without  informa- 
tion of  any  kind  on  the  subject,  no  court  can  say  that 
it  is  the  dutjr  of  the  council  to  appropriate  money  for 
the  payment  of  the  supposed  inspectors'  salaries. 
The  case  of  Morgan  v.  Denver^  14  Colo.  App.  147, 
referred  to  on  both  sides,  is  not  in  point.  The  license 
inspector  whose  claim  was  adjudicated  in  that  case, 
was  appointed  pursuant  to  an  ordinance  creating  the 
office,  and  defining  the  duties  of  the  inspector.  This 
court  held  that  in  virtue  of  the  various  services  re- 
quired of  him  by  that  ordinance,  he  assisted  the  treas- 
urer, the  fire  and  police  board  and  the  department  of 
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law,  but  was  not  in  the  special  employ  of  any  one  of 
them. 

The  questions  I  have  been  considering  are  the 
subject  of  considerable  argument  by  counsel;  and 
their  solution  appears  to  be  regarded  as  having  a  re- 
lation of  some  kind  to  the  real  subject  of  the  contro- 
versy. But  while,  in  its  details,  the  proposed  ordi- 
nance should  conform  to  the  law,  a  decision  that  it 
ought  to  embrace  certain  matters  and  exclude  certain 
other  matters,  can  have  no  decisive  influence  upon  the 
main  question  in  the  case.  Is  it  a  duty  of  the  city 
council,  the  performance  of  which  can  be  compelled 
by  writ  of  mandamus,  to  appropriate  for  the  use  of 
the  fire  and  police  board,  the  exact  sums  named  in  the 
statement  of  the  board  to  the  mayor  f  Not  one  of  the 
powers  granted  to  the  board  respecting  its  control  of 
the  fire  and  police  departments,  its  performance  of 
executive  functions,  and  the  expenditure  of  its  funds, 
full,  complete  and  exclusive  as  the  grant  is,  author- 
izes it  to  dictate  the  amount  of  the  appropriation  to  be 
made  for  its  use  by  the  city  council.  None  of  the  sub- 
jects upon  which  those  powers  are  to  be  exercised  has 
any  relation  to  the  enactment  of  an  appropriation  or- 
(iinance.  Whatever  authority  the  board  has  in  the 
matter  of  the  appropriation  is  to  be  found  in  section 
53  of  article  3  of  the  charter.  I  have  already  given  a 
history  of  the  legislation  of  which  that  section  is  the 
final  outcome.  As  it  was  originally  enacted,  it  may 
have  contemplated  an  appropriation  by  the  council  of 
the  full  amount  of  the  board's  estimates.  The  board 
presented  a  statement  of  the  amount  necessary  to  de- 
fray its  expenses,  and  a  statement  of  the  probable  ex- 
penses to  be  incurred,  to  the  city  council.  It  was  then 
the  duty  of  the  council,  in  the  annual  appropriation 
ordinance,  to  provide  for  the  appropriation  of  suffi- 
cient money  to  defray  the  expenses  incident  to,  and  to 
be  incurred  by  the  board.    I  do  not  undertake  to  con- 
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strue  the  language,  and  it  is  not  necessary  that  I 
should.  Whatever  the  intention  of  the  legislature  may 
have  been,  the  section  was  afterwards  amended.  The 
substitution  of  the  mayor  for  the  council  for  the  pur- 
pose of  receiving  the  statement  is  without  signifi- 
cance. But  the  section  was  further  amended  by 
adding  words  requiring  the  city  council  to  use  the 
estimates  as  a  basis  for  the  appropriation  and  con- 
form to  them  as  nearly  as  the  city's  finances  would 
permit.  It  is  upon  the  section  as  thus  amended  that 
the  decision  of  the  question  now  under  consideration 
must  turn. 

Mandamus  lies  to  compel  the  performance  of  a 
duty  purely  ministerial  in  its  nature,  involving  no 
discretionary  right,  and  not  requiring  the  exercise  of 
judgment ;  but  it  does  not  lie  where  the  performance 
of  the  duty  is  discretionary,  or  necessitates  the  exer- 
cise of  judgment. — High  on  Extraordinary  Remedies, 
§  24.  This  principle  is  fundamental,  and  I  do  not  un- 
derstand that  it  is  disputed  here.  The  words  added 
to  the  original  section  contemplate  a  possible  condi- 
tion of  the  city 's  finances  which  would  render  an  ap- 
propriation to  the  fire  and  police  board,  of  the  full 
amount  of  its  estimates,  impracticable,  or,  at  least, 
nnadvisable.  The  estimated  income  may  not  be  suffi- 
cient to  give  to  each  of  the  several  departments  of  the 
city  government  all  that  it  requires;  and  no  appro- 
priation beyond  the  estimated  income  can  be  made. 
For  1902  the  income  was  estimated  at  $966,406,  and 
the  bill  passed  by  the  aldermen  appropriated  all  of  it. 
The  amount  falls  considerably  short  of  the  aggregate 
demands  of  the  different  departments,  and  must  be 
apportioned  among  them  fairly.  To  use  the  estimates 
of  the  fire  and  police  board  as  a  basis  and  confonn  to 
them  as  nearly  as  the  city's  finances  will  permit,  is 
simply  to  give  the  board  such  portion  of  the  entire 
appropriation  as  would  be  its  share  upon  a  proper 
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distribution  of  the  insufficient  fund  among  all  of  the 
departments. 

The  charter  does  not  direct  the  appropriation  to 
the  fire  and  police  board  of  any  certain  sum.  Where 
the  estimated  income  is  insufficient  to  satisfy  all,  it 
requires  the  appropriation  to  the  board  of  a  sum 
which,  the  relative  importance  of  all  the  departments 
being  duly  considered,  shall  be  its  just  proportion  of 
the  whole ;  and  to  fairly  apportion  the  fund  among  the 
departments  so  that  the  appropriation  to  the  board 
shall  conform  to  its  estimates  as  nearly  as  the  city's 
finances  will  permit,  demands  the  exercise  of  sound 
and  discriminating  judgment. 

The  charter  imposes  upon  the  council  the  duty  to 
enact  the  annual  appropriation  ordinance,  and  per> 
formance  of  that  duty  may  be  compelled  by  man- 
damus. But  where  the  income  is  insufficient  to  satis- 
fy the  demands  of  all  the  departments,  compliance 
with  the  law  requiring  as  close  a  conformity  to  the 
estimates  of  the  fire  and  police  board  as  the  condition 
of  the  finances  will  permit,  renders  the  duty  to  be  per- 
formed quasi  judicial  in  character;  and  whatever 
remedy  the  board  may  have  if,  in  the  appropriation 
ordinance  to  be  adopted,  it  fail  to  receive  what  it  re- 
gards as  its  just  proportion  of  the  revenue,  that  rem- 
edy is  not  mandamus. — United  States  v.  Seaman^  17 
How.  225;  United  States  v.  Commissioners,  5  Wall. 
563 ;  Ditch  Co.  v.  Maxivell,  4  Colo.  App.  477. 

The  demurrer  to  the  alternative  writ  should  have 
been  sustained;  but  the  court,  having  overruled  it, 
should  have  carried  the  demurrer  to  the  answer  back 
to  the  writ,  and  adjudged  it  insufficient. 

The  judgment  is  reversed,  with  instruction  to 
dismiss  the  proceeding.  Reversed. 

GuNTER,  J.,  concurs. 
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Wilson^  P.  J.,  diBsenting. 

With  great  respect  for  the  opinions  of  my  asso- 
ciates, my  judgment  yet  compels  me  to  disagree  with 
their  views  and  dissent  from  their  conclusion  upon 
the  main  question  in  this  case. 

It  is  a  fundamental  and  controlling  rule,  recog- 
nized by  all  authorities  and  having  no  exception,  that 
in  construing  doubtful  statutes  it  is  the  first  and  para- 
mount duty  of  courts  to  ascertain  the  intent  and  object 
of  the  legislature  in  its  enactment,  and  to  give  effect 
to  such  intent  when  so  ascertained.  It  is  the  intention 
of  the  lawmakers  that  is  to  be  enforced;  their  intent 
is  the  law. — Rogers  v.  People,  9  Colo.  455 ;  Edwards 
V.  Railroad  Co.,  13  Colo.  59;  County  Corners  v.  Hall,  9 
Colo.  App.  538;  Sutherland  on  Statutory  Construc- 
tion, §  234;  et  seq.;  Endlich  on  Interpretation  of  Stat- 
utes, §  25,  et  seq.  It  is  also  an  equally  well-settled 
rule  that  a  statute  should  be  construed  as  a  whole,  the 
general  intent  being  kept  in  view  in  determining  the 
scope  and  meaning  of  any  part.  Apparently  incon- 
sistent expressions  are  to  be  harmonized  to  reach  this 
general  intent.  In  arriving  at  the  meaning  of  any  one 
section  the  entire  statute  must  be  considered.  If  dif- 
ferent portions  would  seem  to  be  conflicting,  that  con- 
struction is  to  be  given  which  would  harmonize  them. 
If  a  section  standing  alone  admits  of  two  construc- 
tions, one  of  which  would  harmonize  with  the  entire 
act  and  carry  out  the  general  intent,  and  the  other 
would  create  discord,  the  former  construction  should 
be  adopted. — Livestock  Co.  v.  Godding,  20  Colo.  71*; 
Lamborn  v.  Bell,  18  Colo.  346;  Sutherland,  supra, 
§  241 ;  Kent's  Commentaries,  §  461.  In  the  last  cited 
authority  the  rule  is  thus  broadly  stated  by  Chan- 
cellor Kent : 

*  *  In  the  exposition  of  a  statute  the  intention  of  tlie 
lawmaker  will  prevail  over  the  literal  sense  of  the 
terms,  and  its  reason  and  intention  will  prevail  over 
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the  strict  letter."  By  Mr.  Sntherland  it  is  said  in 
the  section  cited,  after  a  consideration  of  all  authori- 
ties and  the  almost  countless  adjudications  ui)on  the 
rule :  '  ^  If  upon  examination  the  general  meaning  and 
object  of  the  statute  be  found  inconsistent  with  the  lit- 
eral import  of  any  particular  clause  or  section,  such 
clause  or  section  must,  if  possible,  be  construed  ac- 
cording to  that  purpose.  •  •  •  The  mere  literal 
construction  ought  not  to  prevail  if  it  is  opposed  to 
the  intention  of  the  legislature  apparent  from  the  stat- 
ute, and  if  the  words  are  sufficiently  flexible  to  admit 
of  some  construction  by  which  that  intention  can  be 
better  effected,  the  law  requires  that  construction  to 
be  adopted. ' ' 

These  rules  spring  from  necessity,  one  of  the 
principal  reasons  of  them  being  as  stated  by  a  very 
good  authority,  that  there  is  ^^no  word  in  the  English 
language  which  does  not  admit  of  various  interpreta- 
tions. ' '  Because  of  this  it  has  also  been  well  said  by 
another  distinguished  lawyer  and  judge  that  there  is 
nothing  so  difficult  as  to  construct  properly  an  act  of 
the  legislature — ^a  statute— and  notiiing  so  easy  as  to 
pull  it  to  pieces. 

The  authorities  even  go  to  the  extent  that  words 
may  be  entirely  rejected  as  surplusage  when  a  statute 
would  otherwise  fail  of  its  object — fail  to  effect  the 
purpose  of  the  legislative  intent,  if  such  intent  can  be 
reasonably  inferred. — Simmons  v.  Powder  Works,  7 
Colo.  289;  Edivards  v.  Railroad  Co.,  supra;  U.  8.  v. 
Stern,  5  Blatchf ord  514. 

Prior  to  1891  the  police  department  of  the  city  of 
Denver  was  under  the  absolute  control  and  manage- 
ment of  the  city  council,  its  nominal  head  being  a 
board  consisting  of  the  mayor,  the  president  of  each 
of  the  two  houses  of  the  council  and  two  other  mem- 
bers of  the  city  council  appointed  by  the  mayor.  The 
legislature   of   that  year   made   a   radical   change 
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whereby  the  department,  as  well  as  the  fire  depart- 
ment,  was  placed  under  the  absolute  control,  charge 
and  management  of  a  board  consisting  of  three  mem- 
bers, who  were  to  be  appointed  by  the  governor  of  the 
state.  There  can  be  no  two  opinions  about  the  intent 
and  object  of  this  statute.  It  was  intended  to  take  from 
the  city  council  and  all  of  its  members,  and  from  the 
mayor,  all  power  to  control  and  manage  these  two  de- 
partments, or  to  participate  in  such  control  or  man- 
agement. It  was  intended  to  invest  this  power  in  a 
board  which  was  entirely  independent  of  the  city 
council.  This  intent  clearly  appears  from  the  act 
itself,  especially  when  considered  in  connection  with 
the  statutes  theretofore  in  force,  regulating  and  pro- 
viding for  the  control.  If  further  proof  were  needed, 
it  would  be  abundantly  furnished  by  a  consideration 
of  the  current  history  of  public  affairs  bearing  upon 
the  municipal  government  of  Denver,  concurrent  with 
and  for  several  years  antecedent  to  this  enactment,  a 
consideration  which  is  within  the  province  of  the 
courts  and  which,  indeed,  is  frequently  one  of  the 
most  effective  methods  resorted  to  in  order  to  throw 
light  upon  the  legislative  intent.  It  is  this  which  most 
clearly  shows  the  abuse  or  evil  which  the  legislature 
intended  to  reach  and  to  correct. — City  of  Dawson  v. 
Watertcorks  Co.,  106  Ga.  704 ;  Endlich,  supra,  §  29. 
In  the  last  cited  authority  it  is  said,  in  announcing  the 
rule  as  laid  down  and  recognized  by  the  supreme 
court  of  the  United  States,  by  the  courts  of  England 
and  the  highest  courts  in  the  states:  '*He  must  refer 
to  the  history  of  the  times  to  ascertain  the  reason  for 
and  the  meaning  of  the  provisions  of  a  statute,  and  to 
the  general  state  of  opinion,  public,  judicial  and  leg- 
islative, at  the  time  of  the  enactment.  And  the  unmis- 
takable evidence  of  such  contemporaneous  circum- 
stances of  the  intention  of  the  legislature  should  gov- 
ern the  construction  of  the  statute  whose  terms  are 
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left  doubtful  by  the  language  and  whose  object  is  the 
correction  of  an  abuse. ' ' 

It  is  not  necessary  for  the  purposes  of  this  opin- 
ion to  set  forth  to  any  extent  the  unsavory  details  of 
the  history  to  which  we  have  referred  as  bringing 
about  this  enactment.  It  is  sufficient  to  say  that  the 
newspapers  of  the  time  teemed  with  charges  of  the 
grossest  and  most  venal  corruption  in  the  conduct  and 
management,  especially  of  the  police  department.  It 
was  openly  claimed  both  in  the  public  prints  and  in 
public  meetings  of  citizens, — to  such  an  extent,  too, 
that  the  charges  were  reiterated  and  given  promi- 
nence in  the  press  throughout  the  state  generally, — 
that  the  police  force  of  the  city  under  the  corrupt  sys- 
tem of  management  then  and  theretofore  prevailing 
instead  of  affording  protection  to  the  people,  was 
notoriously  engaged  in  defying  and  defeating  the  will 
of  the  people ;  that  it  connived  at  the  lawless  intimi- 
dation of  voters,  the  stuffing  of  ballot-boxes,  and  in 
fact,  the  stealing  of  ballot-boxes ;  and  indeed,  it  was 
openly  charged  that  members  of  the  force  themselves 
engaged  in  these  criminal  proceedings.  It  was 
further  charged  that  bribery  was  rampant,  and  that 
instead  of  suppressing  criminality,  some  members  of 
the  department  were  in  league  with  the  criminal 
classes,  by  extending  to  them  protection  and  freedom 
from  arrest  or  prosecution.  It  was  indeed  charged 
that  the  whole  city  government  had  become  honey- 
combed with  corruption,  and  that  for  the  purpose  of 
carrying  out  the  nefarious  schemes  of  the  cliques  and 
combinations  which  seemed  to  control  the  municipal 
legislative  bodies,  the  fire  and  police  department  was 
the  chief  instrument,  and  that  by  reason  of  these  al- 
leged facts,  this  department  had  become  wholly  ineffi- 
cient and  incapable  of  discharging  the  responsible 
duties  imposed  upon  it.  Whether  these  charges  were 
true  or  false,  it  is  unnecessary  for  the  purposes  of 
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this  opinion  to  inquire.  It  is  a  matter  of  judicial  his- 
tory that  some  of  them  were  preferred  and  investi- 
gated in  the  courts,  with  what  result  it  is  not  here 
necessary  to  say.  By  these  reports  the  people  of  the 
city  became  thoroughly  aroused,  and  there  arose  a 
public  and  pressing  demand  for  relief, — in  fact,  for 
the  particular  relief  which  was  granted  by  the  act  of 
1891,  namely,  the  divorcement  of  the  fire  and  police 
department  from  the  other  departments  of  the  city 
government,  and  the  taking  of  its  control  wholly  and 
absolutely  from  the  municipal  authorities.  It  was 
under  these  circumstances,  influences  and  surround- 
ings that  the  eighth  general  assembly  at  an  early 
period  of  its  session,  passed  the  act  to  which  we  have 
referred,  and  passed  it  by  a  unanimous  vote  of  both 
the  senate  and  house  of  representatives,  and  with  the 
emergency  clause  so  that  it  could  go  into  immediate 
effect.  In  connection  with  these  circumstances  it 
may  and  must  also  be  considered  that  in  all  cities  one 
of,  if  not  the  most  important  departments  of  the  mu- 
nicipal government  is  that  of  the  fire  and  police. 
Upon  it  citizens  must  depend  for  protection  for  their 
lives,  persons  and  property,  to  secure  which  is  the 
chief  object  of  municipal  organization  and  govern- 
ment. It  must  be  remembered,  too,  that  Denver  was 
then,  as  it  is  now,  the  largest  city  in  the  state,  con- 
taining more  than  one-fourth  of  the  population  of  the 
entire  state,  and  as  large,  if  not  possibly  a  larger  pro- 
portion of  the  entire  wealth.  There  it  was  especially 
necessary  to  have  an  honest  and  efficient  administra- 
tion of  police  affairs,  because  where  are  concentrated 
population  and  wealth,  there  flock  the  criminal  classes, 
— where  the  prey  is,  come  the  vultures, — ^there  they 
find  the  green  pastures  in  which  to  luxuriate  and  fat- 
ten.   There  is  not  and  cannot  be  any  room  for  ques- 
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tion  in  my  opinion  as  to  what  the  intent  of  the  legis- 
lature was  by  its  enactment  in  1891,  and  that  it  was 
such  as  I  have  stated. 

By  the  act  of  1891,  approved  March  4,  it  was 
provided  that  the  fire  and  police  board  shall,  *  *  during 
the  last  quarter  of  the  calendar  year  present  to  the 
city  council  of  the  city  of  Denver  a  detailed  state- 
ment of  the  money  necessary  to  defray  the  expenses 
of  the  fire,  police  and  detective  departments  of  the 
city  for  the  succeeding  year,  together  with  a  state- 
ment of  the  probable  expenses  to  be  incurred  by  said 
board;  and  in  the  annual  appropriation  ordinance 
for  the  next  calendar  year,  the  city  council  shall  pro- 
vide for  the  appropriation  of  sums  of  money  suflS- 
cient  to  defray  the  expenses  incident  to  said  depart- 
ments and  to  be  incurred  by  said  board."  Subse- 
quently, and  during  the  same  session  of  the  legisla- 
ture, this  section  was  amended,  and  a  lenghty  section 
adopted  in  lieu  of  it,  providing  how  money  should  be 
paid  out,  how  pay-rolls  certified,  regulating  the  issu- 
ance of  warrants,  etc.,  and  concerning  other  matters 
not  embraced  in  the  original  section.  In  the  case  of 
the  re-enactment  of  that  portion  of  the  section  to 
which  we  have  referred,  it  was  provided  as  in  the  old 
section  and  in  the  same  language,  that  the  board 
should  present  a  detailed  statement  of  the  money 
necessary  to  defray  expenses,  etc.,  for  the  succeed- 
ing year,  and  that  the  city  council  should  provide  for 
the  appropriation  of  the  sums  of  money  sufficient  to 
defray  the  expenses  incident  to  and  to  be  incurred 
by  said  board,  but  there  were  added  the  words  ''using 
such  estimates  as  a  basis  for  such  appropriation,  and 
conforming  thereto  as  nearly  as  the  condition  of  the 
city  finances  will  permit."  Here  arises  the  trouble 
and  the  occasion  of  this  suit.  I  cannot  give  to  these 
words  the  construction  contended  for  by  the  attor- 
neys on  behalf  of  the  city,  and  favored  by  my  breth- 
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ren  of  this  court.  To  so  hold  would  in  my  opinion 
utterly  subvert,  nullify  and  defeat  the  entire  object 
and  intent  of  the  legislature.  The  fire  a^d  police  de- 
partment could  not  of  course  be  conducted  without  the 
expenditure  of  large  sums  of  money  to  be  derived 
from  taxation.  It  needs  no  argument  to  convince 
any  reasonable  person  that  if  the  purse-strings  were 
to  be  placed  in  control  of  the  city  council,  that  if  the 
unrestricted  power  to  fix  the  amount  of  money  to  be 
used  by  the  fire  and  police  departments,  to  say 
whether  it  should  be  large  or  small,  should  be  vested 
in  that  body,  from  whose  corrupt  control  and  man- 
agement the  legislature  was  seeking  to  wrest  the  fire 
and  police  board,  then  the  whole  purpose  of  the  act 
would  be  defeated.  The  board  instead  of  being 
wholly  independent  of,  would  be  absolutely  depend- 
ent upon  the  city  council.  In  such  case  it  is  too  pat- 
ent to  require  argument  that  there  would  be  placed 
in  the  hands  of  the  council  a  powerful  weapon  by  the 
skillful  use  of  which  it  could  coerce  and  control  the 
board.  It  could  dictate  the  number  and  personnel  of 
the  force  and  the  action  of  the  board,  or  in  case  of 
refusal  leave  them  without  adequate  funds  to  dis- 
charge the  duties  imposed  for  the  public  protection. 
In  either  case  the  main  and  only  object  of  the  statute 
would  be  nullified.  Such  a  construction  would  ob- 
viously lead  to  an  absurdity,  and  would.be  plainly 
and  utterly  inconsistent  with  the  manifest  and  para- 
mount legislative  intent.  In  such  case  it  is  the  duty 
of  the  court  under  the  undisputed  rule  which  I  have 
cited,  to  consider  the  act  as  a  whole,  and  endeavor  to 
harmonize  all  of  its  provisions  with  the  intent,  and 
give  to  these  words  a  construction,  if  possible,  in  har- 
mony with  the  remainder  of  the  statute.  In  my  opin- 
ion, the  fire  and  police  board,  and  it  only,  is  clearly 
vested  with  the  power  to  determine  what  would  be 
necessary  and  sufficient  to  defray  its  expenses  for  the 
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current  year,  and  the  words  with  reference  to  the 
appropriation  by  the  city  council,  '^and  conforming 
thereto  as  nearly  as  the  condition  of  the  city  finances 
will  permit, ' '  do  not  divest  the  board  of  this  power. 
These  words,  if  they  mean  anything  in  a  restrictive 
or  supervisory  sense,  simply  authorize  the  city  coun- 
cil to  change  this  estimate  only  in  case  it  appeared 
that  the  amount  of  the  estimate,  added  to  the  sala- 
ries of  officers  and  other  specific  charges  fixed  by  the 
statute  and  required  to  be  paid,  should  exceed  the 
probable  amount  of  revenue  to  be  collected  through 
the  year.  This  is  concededly  not  the  case  here.  In 
other  words,  to  make  it  plainer,  my  opinion  is  that  it 
would  be  the  duty  of  the  city  council  in  making  its 
annual  appropriation  bill,  to  first  ascertain  the 
amount  of  the  salaries  of  officers,  and  other  fixed 
charges  specifically  required  by  the  statute  to  be  paid, 
and  then  to  add  to  that  the  estimate  or  requisition  of 
the  fire  and  police  board ;  and  if  the  total  did  not  ex- 
ceed the  total  probable  amount  of  revenue,  it  would 
be  its  duty  to  make  the  appropriation  for  the  board 
in  the  precise  sum  stated  in  its  estimate.  This  con- 
struction would  give  eflFect  to  every  part  and  portion 
of  the  statute  and  would  harmonize  with  its  unques- 
tioned intent  and  object,  whilst  the  other  construction 
would  defeat  it.  If  I  am  correct  in  this  conclusion,  it 
will  of  course  be  manifest  that  the  city  council  had 
only  a  fixed  and  definite  duty  to  perform,  and  that 
hence  mandamus  would  lie. ' 

There  is  nothing  unreasonable  in  investing  the 
fire  and  police  board  with  the  exclusive  and  sole 
power  to  say  what  sum  of  money  should  be  required 
for  the  proper  exercise  of  its  duties.  All  municipal 
power  is  derived  solely  from  the  legislature,  and  a 
municipality  can  exercise  no  power  except  that  ex- 
pressly granted  or  necessarily  implied.  The  legis- 
lature if  it  desired,  and  it  frequently  does,  could  con- 
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f er  upon  any  department  of  the  municipal  govern- 
ment—indeed, upon  any  official — any  special  privi* 
leges  .or  i)owers  which  it  might  see  fit,  or  impose  upon 
it  specific  duties  and  responsibilities  which  the  gen- 
eral legislative  body  of  the  municipality  could  in  no 
respect  change.  Why  should  it  be  more  improper 
for  the  board  than  for  the  city  council  to  say  what 
amount  of  money  they  must  have  for  the  duties  im- 
posed upon  them?  The  board  has  sole  charge  of  the 
dispensing  of  the  money,  and  by  reason  of  its  having 
exclusive  control  of  the  department,  it  has  a  knowl- 
edge of  its  needs  and  necessities  which  the  city  coun- 
cil does  not  and  cannot  from  the  very  nature  of  the 
thing,  have.  It  is  said,  however,  that  if  the  board 
was  invested  with  this  absolute  power,  it  might  fix 
such  a  large  sum  that  there  would  be  nothing  left  for 
other  departments  of  the  city.  This  is  possible.  It 
may  be  said  also  that  if  the  city  council  has  the  power 
contended  for  by  appellants,  it  might  appropriate  for 
the  use  of  the  department  a  sum  so  manifestly  insuffi- 
cient and  inadequate  that  it  would  be  impossible  to 
render  the  services  required  by  statute  and  the  peo- 
ple would  be  denied  that  protection  which  they  are 
entitled  to  have.  Power  in  either  case  might  be 
abused,  but  for  an  unwarranted  and  arbitrary  abuse  I 
imagine  that  in  either  case  the  same  remedy  would 
lie, — ^namely,  an  appeal  to  the  courts. 

My  conclusion  as  to  the  construction  of  the  dis- 
puted section  is  in  my  opinion  strongly  supported  by 
two  recent  decisions  of  this  court. — Board  of  Public 
Works  V.  Hayden,  13  Colo.  App.  36;  McMurray  v. 
Hay  den,  13  Colo.  App.  53.  The  latter  case  came  up 
on  the  question  of  the  refusal  of  the  mayor  to  approve 
an  estimate  of  the  board  of  public  works  for  some 
street  improvements.  The  charter  provided  that  pay- 
ments for  such  improvements  should  be  made  in 
bonds  or  warrants,  as  the  case  might  be,  issued  by 
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the  city  treasurer  upon  estimates  and  orders  of  the 
board  of  public  works,  approved  by  the  mayor.  The 
bonds  could  not  issue  until  the  estimate  of  the  board 
had  received  such  approval.  The  court  held,  and 
rightly,  too,  in  my  opinion,  that  this  power  of  ap- 
proval vested  in  the  mayor  was  not  discretionary,  that 
it  was  purely  ministerial  and  that  the  charter  made 
it  mandatory  upon  him  when  the  estimate  of  the 
board  was  presented.  This  conclusion  was  based  up- 
on the  fact  only  that  the  board  of  public  works  is 
vested  with  exclusive  authority  in  all  matters  con- 
nected with  improvements.  They  furnish  the  speci- 
fications for  the  work,  direct  it  while  in  progress,  and 
that  it  is  their  duty  to  see  that  it  is  done  in  accord- 
ance with  the  specifications ;  that  they  receive  no  ad- 
vice from  the  mayor,  and  nothing  is  left  to  his  judg- 
ment; that  they  constitute  the  sole  tribunal  to  pass 
upon  the  question  of  the  fulfillment  by  the  contractor 
of  his  undertaking,  and  that  the  estimate  which  they 
issue  is  their  judgment  that  the  work  has  been  prop- 
erly performed,  and  that  a  certain  amount  is  due; 
and  so  far  as  the  mayor  is  concerned,  that  judgment 
is  final.  I  cannot  conceive  why  these  reasons  are  not 
equally  applicable  to  the  present  case.  The  fire  and 
police  board,  equally  with  the  board  of  public  works, 
has  supreme  power  within  the  scope  of  its  duty  as 
defined  by  the  charter,  and  neither  the  mayor  nor  the 
city  council  has  any  discretion  in  reference  to  it.  To 
approve  in  its  ordinary  acceptation  as  used  in  refer- 
ence to  the  acts  of  public  officers,  means,  and  it  is  so 
defined  by  Webster,  to  sanction  officially,  to  ratify,  to 
confirm.  Where  this  power  is  vested  in  an  officer 
there  is  necessarily  implied  according  to  the  general 
understanding  and  usage  of  the  word,  the  exercise  of 
judgment  and  discretion  and  the  power  to  withhold 
approval  and  to  disapprove.  To  approve  one  must 
or  at  least  should,  believe  the  thing  to  be  right  and 
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proper.  Anderson  in  his  Law  Dictionary  gives  as 
definitions,  to  accept  as  good  or  sufficient  for  the  pur- 
pose intended,  to  affirm  as  lawful  and  proper,  to  con- 
cur in  the  propriety  or  expediency,  the  legality  or 
constitutionality  of,  to  give  executive  sanction  to,  etc. 
By  no  authority  within  my  knowledge  is  it  defined 
so  as  to  exclude  in  the  exercise  of  the  power,  the  right 
of  the  person  to  whom  the  matter  is  submitted  for  ap- 
proval, to  use  judgment  and  discretion  and  to  disap- 
prove if  desired.  In  that  case  we  held,  and  properly 
too,  that  the  word  ** approval''  did  not  mean  ap- 
proval at  all;  that  practically  and  in  effect  as  there 
used  it  meant  only  signature  or  endorsement.  And 
why!  Because  "the  board  of  public  works  is  vested 
with  exclusive  authority  in  all  matters  connected  with 
the  improvements."  To  have  held  otherwise  would 
have  resulted  in  giving  the  mayor  the  power  to  have 
participated  in  or  influ^ced  this  control  and  manage- 
ment thereby  tending  to  defeat  the  express  object, 
purpose  and  intent  of  the  statute — ^that  same  statute 
which  aimed  to  give  to  the  fire  and  police  board  the 
exclusive  control  and  management  of  all  matters  per- 
taining to  the  fire  and  police  departments.  To  uphold 
the  act  and  carry  out  the  purpose  of  its  enactment, 
we  were  compelled  to  give  to  the  word  ** approval" 
a  meaning  which  it  never  had  either  in  usage  or  ac- 
cording to  the  lexicographers.  Under  that  decision 
the  mayor  is  required  **to  approve,"  however  much 
he  may  disapprove,  and  even  though  he  may  have  a 
well-grounded  belief  that  he  is  assisting  in  the  per- 
petration of  a  wrong.  If  the  duty  of  the  mayor  to 
approve  the  estimates  of  the  board  of  public  works 
is  ** purely  ministerial,"  it  being  so  held  to  give  effect 
to  the  intent  and  purpose  of  the  act  creating  the 
board  of  public  works  and  defining  its  duties,  I  can- 
not see  why  under  similar  conditions  and  for  like 
reasons  it  should  not  be  held  to  be  equally  mandatory 
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upon  the  city  council  to  appropriate  for  the  use  of  the 
fire  and  police  departments  the  amount  found  by  that 
board  to  be  necessary  and  specified  in  its  estimate. 

Even  granting  the  construction  contended  for  by 
appellants  it  cannot  be  said  that  the  city  council  was 
in  terms  or  by  implication  given  any  power  to  inquire 
into  the  needs  and  necessities  of  the  fire  and  police 
department.  This  would  be  an  absurd  conclusion 
because,  being  divested  of  all  power  and  control  o^er 
the  department  they  would  not  be  in  a  position  to 
know  anything  about  its  needs  or  necessities.  The 
only  discretion  that  the  city  council  could  have  in  any 
event  would  be  to  determine  whether  the  condition  of 
the  city  finances  would  permit  the  appropriation  of 
the  amount  demanded,  not  whether  in  the  opinion  or 
judgment  of  the  council  the  condition  of  the  city 
finances  would  permit.  This  involved  merely  the 
ascertaining  of  a  condition,  .which  could  be  deter- 
mined simply  by  an  arithmetical  computation  or  cal- 
culation. It  involved  no  element  of  judgment  or  dis- 
cretion, as  it  must  exist  in  order  to  defeat  mandamus. 
After  the  estimate  of  the  fire  and  police  board  was 
presented  all  that  remained  for  the  city  council  to  do 
was  to  compute  what  the  probable  amount  of  revenue 
derived  from  taxation  during  the  current  year  would 
be,  which  could  be  readily  ascertained,  the  amount  of 
the  levy  having  been  fixed  and  the  valuation  of  the 
assessable  property  known,  and  then  ascertain 
whether  the  amount  required  by  the  board,  added  to 
the  amount  of  salaries,  etc.,  which  the  city  was  com- 
pelled by  the  charter  to  pay,  would  exceed  the  amount 
of  the  receipts. — Manor  v.  McCail,  5  Ga.  525 ;  Arberry 
V.  Beavers,  6  Tex.  464. 

Another  question  has  been  presented  and  argued, 
and  may  be  at  least  referred  to  even  though  not  dis- 
cussed in  the  majority  opinion.  Conceding  that  man- 
damus will  not  lie  to  control  discretion  and  judgment, 
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there  are  cases  in  which  it  may  lie  to  control  an  abuse 
of  discretion  if  the  cases  are  otherwise  proper. — Wood 
V.  Strother,  76  Calif.  549. 

See  note  to  Weeden  v.  Town  Council  of  Rich- 
mond, 98  Am.  Dec.  375.  In  this  case  it  cannot  be 
gainsaid  that  there  was  a  gross  abuse  of  discretion 
on  the  part  of  the  city  council.  Without  waiting  to 
receive  proper  notices  from  the  oflScers  designated  by 
law  and  upon  notice  from  whom  alone  the  council 
was  permitted  by  law  to  act,  as  to  the  amount  of  the 
assessed  valuation  of  property  within  the  city  limits, 
and  without  waiting  to  receive  from  the  fire  and  police 
board  or  requesting  it  to  present  an  estimate  of  the 
amount  of  money  which  the  necessities  of  that  de- 
partment would  require  during  the  coming  year,  long 
before  the  expiration  of  the  time  in  which  the  council 
was  required  to  fix  the  rate  of  the  tax  levy  and  be- 
fore the  time  when  such  rate  was  usuallv  fixed,  with- 
out  therefore  having  information  as  to  what  amount 
of  money  would  be  required  for  the  proper  admini- 
stration of  the  affairs  of  the  city  government  during 
the  coming  year,  it  hurriedly  fixed  the  tax  rate  and  at 
a  figure  much  less  than  the  amount  the  law  would 
have  permitted  it  to  fix.  If  it  had  levied  a  slightly 
greater  rate  there  would  have  been  ample  funds  to 
have  satisfied  all  of  the  requirements  of  the  fire  and 
police  board  as  well  as  the  needs  of  other  depart- 
ments of  the  city  government  according  to  the  esti- 
mate of  the  mayor  and  the  council.  Can  a  city  couu- 
eil  be  thus  permitted  to  evade  its  duty  even  though  it 
be  conceded  to  have  some  discretion  in  the  premises? 
Can  it  rely  upon  a  condition  improperly  and  improv- 
idently  brought  about  by  its  own  act  to  defeat  a  writ 
of  mandate  which  alone  could  furnish  an  adequate 
remedy!  The  condition  of  the  city  finances  would 
have  permitted  an  appropriation  of  the  full  amount 
required  by  the  fire  and  police  board  if  the  council 


n 


406  Hover  v.  The  People.  [  17  C.  A. 

had  fixed  a  higher  rate  of  tax  levy,  which  it  could 
have  done  and  still  have  kept  within  the  taxing  lim- 
its prescribed  by  charter.  Can  it  now  turn  around 
and  defeat  the  application  for  and  issuance  of  a  writ 
of  mandate  by  pleading  its  own  willful  failure  and 
dereliction  of  duty !  To  so  hold  would  be  a  travesty 
upon  law. — Lexington  v.  Board  of  Education  (Ky. 
Court  of  Appeals),  65  S.  W.  828. 

I  do  not,  however,  feel  it  necessary  to  discuss  at 
length  the  effect  of  these  acts  of  omission  and  com- 
mission nor  their  bearing  upon  the  question  of  the 
issuance  of  a  writ  of  mandamus,  because  my  con- 
clusion is  that  the  city  council  had  no  judgment  or 
discretion  in  the  premises;  that  the  power  vested  in 
it  by  the  statute  was  purely  ministerial,  and  that  the 
duty  upon  it  to  make  the  appropriation  required  by 
the  estimate  of  the  fire  and  police  board  was  man- 
datory. 

To  one  who  has  been  an  observer  of,  or  is  con- 
versant with  the  history  of  municipal  government 
in  the  United  States  it  is  a  fact  well  known  that  it 
has  been  and  is  the  most  serious  problem  of  the  age. 
To  its  solution  the  most  eminent  publicists  and  pro- 
found thinkers  Irave  devoted  much  study  to  devise  a 
system  and  impose  such  restrictions  as  would  correct 
abuses  and  stamp  out  corruption.  It  has  been  a  her- 
culean task  and  thus  far  the  experiments  tried  have 
not  been  attended  with  complete  success.  If  current 
public  history  is  to  be  believed  the  advancement  in 
ingenuity  and  fertility  of  expedients  to  evade  laws  of 
those  who  profit  by  municipal  frauds  seems  to  more 
than  keep  pace  with  the  progress  of  those  who  hon- 
estly seek  reform.  It  is  also  generally  known  that  in 
all  the  various  branches  and  departments  of  city  gov- 
ernment that  of  the  police  has  furnished  one  of  the 
most  fruitful  fields  for  such  abuse  and  corruption. 
There  always  have  been  such  abuses  and  in  view  of 
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the  past  I  am  not  optimist  enough  to  believe  that  the 
time  will  ever  arrive  when  they  will  entirely  cease. 
I  do  believe,  however,  that  to  statutes  enacted  by  the 
legislature  in  the  laudable  attempt  to  at  least  min- 
imize these  abuses  public  policy  and  the  public  good 
require,  and  hence  also  not  only  the  law  of  reason 
but  the  law  of  the  land  as  pronounced  by  the  highest 
authorities,  a  liberal  construction  to  be  given  to  ef- 
fectuate the  ends  proposed,  and  that  their  intent, 
object  and  purpose  should  not  be  frittered  away,  dis- 
sipated and  entirely  defeated  by  a  stringent  or  doubt- 
ful interpretation.  It  is  my  opinion  that  the  conclu- 
sions of  the  trial  judge  were  correct  and  in  accordance 
with  law,  and  that  his  judgment  should  be  affirmed. 


[No.  2114.] 

Hartman  et  AL.  V.  Reid  et  al. 

1.  Tax  Sales— Redemption— Pretumptlont— Burden  of  Proof. 

Property  sold  for  taxes  cannot  be  redeemed  by  one  having 
no  Interest  therein.  When  application  is  made  to  redeem,  it  is 
the  duty  of  the  treasurer  to  determine  whether  the  applicant 
has  such  interest  in  the  property  as  will  entitle  him  to  redeem, 
and  where  a  redemption  Is  effected,  the  presumption  of  law  is 
In  favor  of  the  Judgment  of  the  treasurer  in  allowing  the  redemp- 
tion, and  the  applicant  will  be  presumed  to  have  had  the  requi- 
site interest,  and  the  burden  is  on  the  person  attacking  such 
redemption  on  that  ground  to  rebut  such  presumption  by  evi- 
dence. 

2.  Tax  Sales — Certlflcatea — Assign ment — Burden  of  Proof. 

In  an  action  by  one  claiming  as  assignee  of  a  certificate  of 
purchase  at  a  tax  sale,  where  the  assignment  is  put  in  issue  by 
the  answer,  the  burden  is  on  the  claimant  to  establish  such  as- 
signment by  evidence,  and  in  the  absence  of  such  evidence  de- 
fendant is  entitled  to  Judgment. 

3.  Appellate  Praotloe— Abstract  of  Record — Evidence — Presump- 

tions. 
Where  the  abstract  of  record  does  not  contain  all  the  evi- 
dence, it  will  be  presumed  that  the  evidence  was  sufficient  to 
snstaln  the  Judgment. 
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Appeal  from  the  District  Court  of  Gunnison  County. 

Mr.  Thos.  C.  Beown  and  Mr,  E.  M.  Nourse,  for 
appellants. 

Mr.  Dexter  T.  Sapp,  for  appellees. 
Thomson,  J. 

Suit  by  S.  B.  Hartman  and  E.  P.  Creighton 
against  W.  J.  Keid  and  the  treasurer  of  Gunnison 
county. 

The  complaint  alleged  that  on  the  3d  day  of  No- 
vember,  1894,  William  McMillan,  at  a  tax  sale  in 
Gunnison  county,  purchased  a  tract  of  land  lying  in 
that  county,  and  received  from  the  county  treasurer 
the  proper  certificate  of  purchase;  that  afterwards, 
on  the  20th  day  of  December,  1896,  McMillan  sold 
and  assigned  the  certificate  to  these  plaintiffs;  that 
on  the  9th  day  of  December,  1897,  the  defendant  Keid 
paid  to  the  treasurer  the  amount  necessary  to  redeem 
the  land  from  the  tax  sale,  and  received  from  that 
officer  a  certificate  of  redemption  of  the  property; 
that  subsequently,  but  on  the  same  day,  the  plaintiffs 
presented  their  certificate  of  purchase  to  the  treas- 
urer, and  demanded  of  him  a  tax  deed  to  the  land, 
but  he  refused  to  receive  the  monev  or  execute  the 
deed ;  that  the  plaintiffs  and  their  assignor  had  paid 
all  taxes  assessed  and  levied  against  the  property 
from  the  time  of  the  tax  sale  to  the  time  of  their  de- 
mand for  a  deed,  and  that  Reid,  when  he  paid  the 
redemption  money  to  the  treasurer,  had  no  right,  title 
or  interest,  legal  or  equitable,  in  or  to,  any  part  of  the 
property,  but  was  an  entire  stranger  to  the  title. 

The  answer  of  the  defendants  put  in  issue  the 
assignment  to  the  plaintiffs  of  the  certificate  of  pur- 
chase, and  denied  that  the  defendant  Reid  was  a 
stranger  to  the  title,  averring  that  he  was  in  posses- 
sion of  the  land  under  a  written  contract  for  its  pur- 
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chase  by  him,  executed  by  C.  M.  Smith,  the  owner. 
This  averment  was  denied  by  the  replication.  The 
trial  resulted  in  a  judgment  for  the  defendants,  and 
the  plaintiffs  appealed. 

The  plaintiffs,  according  to  the  abstract  of  record 
which  they  have  furnished,  offered  no  evidence.  The 
defendants  proved  the  contract  from  Smith  alleged 
in  their  answer,  and  introduced  a  deed  to  the  prop- 
erty from  Lyman  H.  Cole  to  Smith  and  a  person 
named  Donnell.  It  is  quite  evident  from  the  fre- 
quency of  stars  and  the  omissions  of  folio  numbers, 
that  the  abstract  does  not  contain  all  the  evidence. 
Without  some  reason  more  cogent  than  any  appear- 
ing here,  we  never  resort  to  the  transcript  of  the  rec- 
ord in  behalf  of  an  appellant ;  and  our  disposition  of 
this  case  will  be  made  without  other  information  than 
that  which  the  abstract  affords. — Thompson  v.  Ditch 
(&  Reservoir  Co.,  25  Colo.  243 ;  Johnson  v.  Spohr,  12 
Colo.  App.  317. 

Land  sold  at  a  sale  for  taxes  may  be  redeemed 
by  the  owner,  his  agent,  assignee  or  attorney ;  or  by 
any  person  who  has  a  claim  in  it,  legal  or  equitable. — 
3  Mills'  Ann.  Stats.,  sec.  3905.  The  right  of  redemp- 
tion is  statutory,  and  can  be  exercised  only  as  the 
statute  prescribes.  One  having  no  interest  in  the 
property  cannot  redeem.  When  application  for  a  re- 
demption is  made,  it  devolves  upon  the  treasurer  to 
determine  whether  the  applicant  has  such  interest  in 
the  property  as  will  entitle  him  to  redeem.  In  reach- 
ing his  conclusion,  he  acts  in  a  quasi  judicial  capac- 
ity ;  his  allowance  or  disallowance  of  the  claim,  is  his 
judgment  upon  the  evidence  before  him;  and  the 
presumption  of  law  is  in  favor  of  the  judgment.  Be- 
cause the  defendant  Beid  was  allowed  to  effect  this 
redemption,  presumptively,  he  had  the  requisite  in- 
terest in  the  properly ;  and  the  burden  was  upon  the 
plaintiffs,  in  the  first  instance,  to  offer  evidence  re- 
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butting  the  presumption.  But  the  plaintiffs  offered 
no  evidence  whatever,  first  or  last.  The  only  evi- 
dence upon  the  question  was  introduced  by  the  de- 
fendants, and  that,  so  far  as  it  went,  was  corrobora- 
tive of  the  finding  of  the  treasurer.  Moreover,  the 
allegation  of  the  complaint  that  the  certificate  of 
purchase  had  been  assigned  to  the  plaintiffs,  was  put 
in  issue  by  the  answer;  and  by  failing  to  offer  evi- 
dence  they  left  the  title  to  the  certificate  in  McMillan 
and  confessed  themselves  without  right  to  bring  or 
maintain  this  action.  No  proof  was  necessary  from 
the  defendants,  because  they  were  entitled  to  judg- 
ment on  the  silence  of  the  plaintiffs;  but  what  they 
made  did  them  no  harm. 

However,  as  respecting  the  interest  of  Reid  in 
the  property,  if  we  should  concede  the  theory  on 
which  the  plaintiffs  proceeded,  namely,  that  the  pre- 
sumption was  in  their  favor,  and  that  before  it  was 
incumbent  upon  them  to  speak,  the  defendants  must, 
by  deraigning  title  from  the  United  States  down, 
establish  the  necessary  interest  in  Reid,  there  should 
still  be  an  afSrmance  of  the  judgment  below.  The 
evidence  which  is  missing  from  the  abstract,  may 
have  supplied  the  necessary  proof.  Not  knowing 
what  it  was,  we  must  assume  that  it  was  sufficient  to 
warrant  the  judgment.  The  legal  presumptions  are 
all  in  favor  of  the  judgment,  and  the  condition  of  the 
evidence  as  it  is  presented  to  us,  renders  them  con- 
clusive. 

Let  the  judgment  be  affirmed.  Afflrmed. 
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The  Denver  &  Rio  Grande  Railroad  Company 

V.  FOTHERINGHAM. 

1.    Negllpence — Burden  of  Proof — Railroads— Passengers. 

The  general  rule  is  that  the  party  charging  negligence  must 


Apr.,  '02.  ]     D.  &  E.  6.  R.  Co.  v.  Fotherinoham.         411 

prove  it.  But  where  a  passenger  on  a  railroad  is  injured  in  an 
accident  to  the  machinery,  appliances,  or  means  provided  for  his 
transportation,  he  is  only  required  to  prove  the  fact  of  the  injury 
and  show  that  it  was  caused  by  the  failure  or  insufliciency  of 
some  of  the  agencies  provided  for  the  carriage,  and  the  burden 
Is  then  transferred  to  the  carrier  to  show  its  freedom  from  fault 
and  that  the  accident  could  not  have  been  prevented  by  the 
utmost  skill,  care  and  prudence. 

2.  Same— Instructions. 

Plaintiff,  a  passenger  on  a  railroad  car,  was  Injured  by  the 
sudden  Jerking  of  the  car  while  stopping  at  a  station,  which 
caused  the  plaintiff  to  be  violently  thrown  against  the  door-fao- 
ing  and  at  the  same  time  caused  the  open  door  of  the  car  to  sud- 
denly swing  shut,  which  caught  and  injured  plaintiff's  hand.  Held, 
that  the  injury  was  not  caused  by  any  accident  to  the  train  or  car 
or  to  the  machinery  or  appliances  used  by  defendant  for  the  trans- 
portation of  passengers  such  as  would  relieve  plaintiff  of  the 
burden  of  proving  that  the  injury  was  chargeable  to  defendant's 
negligence,  and  an  instruction  which  relieved  plaintiff  of  such 
burden  and  placed  upon  defendant  the  burden  of  showing  that  the 
injury  was  not  chargeable  to  its  negligence,  was  reversible  error. 

3.  Same. 

Where  in  an  action  against  a  railroad  company  the  court  by 
an  erroneous  instruction  placed  the  burden  of  proof  upon  de- 
fendant to  show  that  the  accident  was  not  due  to  its  negligence, 
the  error  was  not  cured  by  another  instruction  which  told  the 
Jury  that  the  burden  was  upon  plaintiff  to  prove  the  negligence 
of  defendant. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Wolcott  &  Vaile  and  Mr.  Wm.  W. 
Field,  for  appellant. 

Mr.  EwiNG  Robinson,  for  appellee. 

*  Thomson,  J. 

Appeal  by  The  Denver  &  Rio  Grande  Railroad 
Company  from  a  judgment  recovered  against  it  by 
Mand  Fotheringham  for  injuries  received  by  her 
while  a  passenger  on  one  of  the  company's  trains. 
Her  complaint  alleged  that  after  Castle  Rock  station 
— one  of  the  regular  stations  of  the  defendant  com- 
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pany — ^had  been  announced,  the  car  in  which  she  was 
riding  was,  through  the  neglect  and  careless  conduct 
of  the  defendant,  **  suddenly  started  and  put  in  mo- 
tion, and  immediately  thereafter  jerked  up  to  a  stop, 
without  warning  or  notice  to  the  plaintiff,  causing  the 
open  door  of  said  car  to  swing  forward,  and  at  the 
same  time  causing  plaintiff  to  be  violently  thrown 
forward  and  against  the  right  door- jamb  of  the  open 
front  door  of  said  car;  that  in  the  endeavor  to  save 
herself  from  injury  and  from  being  thrown  down  and 
between  the  cars  of  the  train,  plaintiff  seized  the  left 
jamb  of  said  front  door  of  such  car,  and  as  plaintiff 
did  so,  the  open  door  swung  shut  against  her  hand, 
whereby  it  was  severely  injured  and  bruised,'*  etc. 

The  defendant  answered  denying  negligence  on 
its  part,  and  averring  that  the  negligence  of  the  plain- 
tiff was  the  cause  of  the  injury  she  received.  Con- 
tributory negligence  was  denied  in  the  replication. 

The  testimony  of  the  plaintiff  and  her  husband 
was  that  they  were  riding  to  Colorado  Springs  on 
tickets  purchased  from  the  defendant's  agent  in  Den- 
ver; that  as  the  train  was  approaching  Castle  Bock, 
and  was  about  to  stop,  a  brakeman  called  out  the  name 
of  the  station;  that  Mr.  Fotheringham  thereupon 
arose,  and  went  out  through  the  open  door  upon  the 
platform  of  the  car,  for  the  purpose  of  taking  a  pho- 
tograph of  the  rock;  that  plaintiff  and  her  husband 
had  been  sitting  together  in  the  front  end  of  the  car, 
and,  shortly  after  he  left,  she  started  to  follow  him; 
that  before  she  reached  the  door,  the  car  commenced 
to  jerk,  and  she  was  thrown  against  the  right  side 
of  the  door;  that  to  steady  herself  she  put  out  her 
hand  against  the  door-jamb,  where  the  door  could 
come  in  contact  with  it;  that  in  the  jerking,  the  door 
flew  shut  and  caught  her  hand,  and  that  when  the 
accident  occurred  she  was  not  upon  the  platform. 

The  plaintiff  called  a  witness,  named  Michaels, 


Apr.,  *02.  ]     D.  &  R.  G.  R.  Co.  v.  Fotheringham.         413 

who  said  he  had,  for  about  ten  years  altogether,  been 
in  railroad  employ.  He  knew  nothing  about  this  case, 
but,  in  answer  to  hypothetical  questions,  he  mentioned 
various  causes  which  he  said  might  produce  jerking 
of  a  car  when  in  motion;  such  as,  failure  to  release 
air  properly ;  putting  on  the  air  too  hard ;  the  stick- 
ing of  brake  shoes,  caused  sometimes  by  wear,  and 
sometimes  by  being  adjusted  too  tight;  the  lagging 
of  the  wheels  when  the  brakes  stick,  causing  the  train 
to  slide  down;  or,  otherwise,  the  shaking  of  the  car 
by  the  shock  of  the  brake  shoes. 

Daniel  Prescott,  assistant  district  attorney  of 
Arapahoe  county,  was  a  witness  for  the  plaintiff. 
His  testimony  was  that  he  was  a  fellow  passenger 
with  the  plaintiff  at  the  time  of  the  accident ;  that  he 
occupied  a  central  seat  in  the  car,  looking  in  the  di- 
rection in  which  the  train  was  moving;  that  he  saw 
a  lady,  who  he  thought  was  the  plaintiff,  going  out 
through  the  front  door  and  saw  the  door  fly  shut ;  that 
when  the  door  shut  there  was  no  one  near  the  door  in 
the  inside  of  the  car;  that  after  the  plaintiff  was 
hurt  he  gave  her  such  assistance  as  he  could;  that 
there  had  been  a  rumbling,  jumping  sound,  as  of 
brakes  slipping  on  the  wheels,  which  produced  a 
jarring  or  trembling  of  the  car;  and  that  this  jarring, 
frequently  noticeable  on  freight  trains,  was  not  un- 
common in  passenger  cars,  witness  having  often 
observed  it.  Mr.  Fotheringham  said  that  the  jerky 
motion  of  the  car  when  coming  to  a  standstill,  oc- 
curred at  every  station  at  which  the  train  stopped 
between  Denver  and  Castle  Rock. 

When  the  plaintiff  rested,  the  defendant  asked 
the  court  to  direct  a  verdict  in  its  favor  on  the  ground 
that  the  evidence  for  the  plaintiff  failed  to  show  neg- 
ligence on  its  part,  and  showed  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  motion  was 
denied,  and  the  defendant  examined  a  number  of  wit- 
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nesses  in  its  own  behalf,  the  general  tenor  of  whose 
testimony  was  to  exculpate  the  defendant,  and  place 
the  blame  upon  the  plaintiff;  but,  for  the  purposes  of 
this  opinion,  we  do  not  think  an  examination  of  their 
statements  necessary.  When  the  evidence  was  all  in, 
the  defendant  unsuccessfully  renewed  its  motion  for 
the  direction  of  a  verdict  in  its  favor.  At  the  instance 
of  the  plaintiff,  the  court  gave  the  following  amoi^ 
other  instructions  to  the  jury : 

*  *  1.  You  are  instructed  that  the  contractual  re- 
lation existing  between  passenger  and  carrier  for 
hire  exacts  from  the  carrier  the  highest  degree  of 
care  and  skill,  and  that  all  means  have  been  taken  be- 
forehand to  guard  against  all  dangers  that  may  be- 
set the  passenger,  as  far  as  human  care  and  foresight 
can  go.  To  this  end  the  carrier  must  provide  a  safe 
roadbed,  well-constructed  cars,  engines,  and  skillful, 
trustworthy  servants  to  take  charge  of  the  movement 
and  management  of  the  train.  All  these  things  are 
under  the  exclusive  control  of  the  officers  of  the  com- 
pany ;  the  public  have  no  right  and  no  opportunity  to 
interfere  in  regard  to  them;  when,  therefore,  a  pas- 
senger is  injured  by  a  collision  or  other  accident 
while  on  his  journey,  the  law  presumes  the  accident 
to  be  due  to  want  of  proper  care  on  the  part  of  the 
company  conducting  the  transportation,  and  puts  the 
burden  of  showing  the  actual  condition  of  the  track, 
car  or  other  appliances  involved  in  the  accident,  upon 
the  one  party  in  a  condition  to  bear  it^  namely,  the 
carrier  which  has  the  exclusive  possession  and  care 
of  it;  the  legal  presumption  takes  the  place  of  the 
proof  which  the  injured  person  is  unable  to  make, 
and  puts  the  carrier  at  once  upon  the  defense. 

*'2.  You  are  instructed  that  plaintiff  has  es- 
tablished a  prima  facie  case  when  she  shows  that  she 
was  injured  while  being  carried  as  a  passenger  by 
defendant,  and  that  the  injury  was  caused  by  the 
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manner  in  which  the  defendant  nsed  or  directed  some 
agency  or  instrumentality  under  its  control.  It  is  the 
rule,  that  when  the  thing  which  causes  such  injury 
is  shown  to  be  under  the  management  of  the  defend- 
ant and  the  acident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen,  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  de- 
fendant, that  the  accident  arose  from  a  want  of  care. '  * 
Those  instructions  should  not  have  been  given. 
The  general  rule  is  that  the  party  charging  negli- 
gence must  prove  it.  There  is,  however,  an  exception 
to  the  rule;  and  it  is  in  the  substitution,  in  the  in- 
structions, of  the  exception  for  the  rule,  that  their  err 
roneous  character  consists.  When  a  passenger  is  in- 
jured in  an  accident  to  the  machinery,  appliances, 
or  means  provided  for  his  transportation,  it  is  un- 
necessary for  him,  in  the  first  instance,  to  do  more 
than  prove  the  fact  of  the  injury,  and  show  that  the 
accident  in  which  it  was  received  was  due  to  the  fail- 
ure or  insuflSciency  of  some  of  the  agencies  provided 
for  the  carriage.  When  such  proof  is  made,  the  bur- 
den is  transferred  to  the  carrier  to  show  its  own 
freedom  from  fault,  and  that  the  accident  was  one 
which  the  utmost  skill,  care  and  prudence  could  not 
have  prevented.  The  reason  for  the  rule  is  that  the 
carrier  is,  and  the  passenger  is  not,  familiar  with  the 
instrumentalities  and  appliances  used  by  it  for  the 
purposes  of  transportation,  and  with  all  the  details 
of  its  management,  so  that  it  has  the  means  at  its 
command  to  show  the  facts,  and  if  it  is  free  from 
blame,  to  exonerate  itself;  while  such  proof  is  nec- 
essarily, at  least  in  many  instances,  entirely  beyond 
the  pasesnger's  reach.  But  the  rule  does  not  apply 
in  the  case  of  an  accident  unconnected  with  the  means 
of  transportation. — Stokes  v.  Saltovstall,  13.  Pet. 
181;  Curtis  v.  B.  R.  Co.,  18  N.  Y.  534;  Herstine  v. 
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R.  R.  Co.,  151  Pa.  St  2U;  R.  R.  Co.  v.  MacKinney, 
124  Pa.  St.  462;  R.  R.  Co.  v.  Ritter's  Administrator, 
85  Ky.  368 ;  Saunders  v.  Railway  Co.,  6  S.  D.  40. 

There  are  cases  in  which  the  doctrine  is  denied, 
bnt  it  has  received  the  express  sanction  of  our  own 
supreme  court,  and  is  the  law  in  this  state. — WaU  v, 
Livezay,  6  Colo.  465 ;  Sanderson  v.  Frazier,  8  Colo.  79. 

The  injury  received  by  the  plaintiff  was  not 
caused  by  any  accident  to  the  train,  or  to  the  car  in 
which  she  was  riding,  or  to  any  of  the  appliances  or 
machinery  used  by  the  defendant  in  the  transporta- 
tion of  passengers ;  nor  was  it  the  result  of  conditions 
which  the  law  presumes  to  be  peculiarly  within  the 
knowledge  of  the  defendant.  The  evidence  gave  rise 
to  no  presumption  which  imposed  upon  the  defend- 
ant the  duty  to  prove  itself  blameless;  and  it  de- 
volved upon  the  plaintiff  to  establish  her  charge  of 
negligence  in  the  first  instance.  Whether  she  pro- 
duced any  evidence  whatever  that  the  defendant,  or 
any  of  its  employees,  was  negligent  in  any  particu- 
lar, is,  to  say  the  least,  doubtful.  It  was  not  made 
to  appear  that  the  peculiar  motion  of  the  car  to  which 
the  plaintiff  ascribes  her  injury,  is,  when  a  train  is 
coming  to  a  stop,  unusual,  or  attended  with  danger, 
or  even  inconvenience,  to  passengers  remaining  in 
their  seats.  The  contrary  is  to  be  inferred  from  Mr. 
Prescott's  testimony;  and  at  the  other  stations  where 
the  train  stopped,  the  same  '^jerking'*  motion  does 
not  appear  to  have  given  the  plaintiff  any  annoy- 
ance. But  even  if  it  might  be  conceded  that  she  made 
a  prima  facie  case  of  negligence,  the  instructions 
were  fatally  erroneous.  If  there  was  evidence  from 
which  a  jury  might  find  that  the  injury  suffered  by 
the  plaintiff  was  chargeable  to  negligence  of  some 
kind  for  which  the  defendant  was  responsible,  those 
instructions  did  not  submit  the  question.  They  au- 
thorized the  jury  to  presume  negligence  from  the  fact 
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of  the  accident.  It  is  true  that  the  cotirt  elsewhene 
gave  an  instmction  that  the  burden  was  npon  the 
plaintiff  to  prove  the  negligence  of  the  defendant; 
bnt  it  could  not  undo  the  mischief  it  had  occasioned^ 
by  merely  contradicting  itself.  It  did  not  belong  to 
the  jury  to  say  in  which  of  the  court's  irreconcilable 
declarations  it  was  right,  and  in  which  it  was  wrong ; 
nor  is  it  possible  for  us  to  know  which  they  followed. 
The  judgment  must  be  reversed. 

Reversed. 

[No.  2118.] 

Campbell  et  al.  v.  The  Equitable  Secubixies 

Company. 

1.  Bills  and  Notes— Neootlability^Mort0aget. 

A  proYlBion  in  a  promissory  note  secured  by  deed  of  trusty 
to  the  effect  that  if  any  of  the  interest  coupons  should  remain 
due  and  unpaid  for  thirty  days  the  note  and  accrued  interest 
misht  immediately  be  collected  according  to  the  tenor  of  the  deed 
of  trust,  does  not  import  into  the  note  the  terms  of  the  deed  of 
trust  so  as  to  render  the  note  non-negotiable. 

2.  8anrisr-Paym€nt»— PHnaipal  and  Agent— Release. 

A  promissory  note  and  deed  of  trust  securing  the  same  wers 
executed  to  a  securities  company  in  Colorado,  but  the  note  and 
coupons  were  made  payable  at  a  hank  in  New  York.  The  note 
was  transferred  to  another  company  soon  after  its  execution. 
The  payor  remitted  the  money  to  the  payee,  the  Colorado  com- 
pany,  to  pay  the  coupons  as  they  fell  due,  so  that  the  money 
should  reach  its  office  seyeral  days  before  maturity,  and  always 
received  an  acknowledgment  of  the  receipt  of  the  money  and 
later  received  the  coupon.  One  of  the  letters  acknowledging  re- 
ceipt of  the  money  by  the  payee  company  stated  that  the  coupon 
would  be  sent  when  received  from  the  holder.  The  holder  of  the 
note  collected  all  the  coupons  at  the  New  York  bank  except  the 
last,  which  was  collected  from  the  Colorado  company.  The  payor 
paid  the  principal  to  the  Colorado  company,  who  converted  the 
money  and  failed  to  pay  it  to  the  holder.  Held,  that  the  payor 
was  charged  with  notice  of  the  transfer  of  the  note,  and  that 
payment  to  the  Colorado  company  was  not  a  satisfaction  of  the 
note,  and  a  release  of  the  trust  deed  by  the  trustee  at  the  request 
of  the  Colorado  company  was  void. 

27 


418  Campbell  v^  Equitable  S.  Co.       [17  C.  A. 

8.    Sam*^lnnoetnt  Purchaser. 

Where  a  loan  company  loaned  money  and  took  a  deed  of 
trust  to  secure  the  same  and  part  of  the  consideration  was  that 
It  should  pay  off  a  former  negotiable  note  and  deed  of  trust  on 
the  same  land,  and  did  remit  the  money  to  pay  off  the  same  to 
the  payee  of  the  note,  who  caused  a  release  to  be  executed  by  the 
trustee  in  the  former  deed  of  trust,  but  the  note  having  been 
transferred  before  maturity,  the  payee  converted  the  money  and 
failed  to  pay  it  over  to  the  holder,  the  company  making  the 
second  loan  was  charged  with  notice  of  all  that  was  disclosed 
by  the  former  deed  of  trust,  and  stood  in  no  better  position  than 
the  payor  of  the  note,  and  was  not  an  innocent  purchaser. 

Appeal  from  the  District  Court  of  Weld  County. 

Mr.  H.  N.  Haynes  and  Mr.  Jas.  W.  McCreeby, 
for  appellants. 

Mr.  C.  H.  Bbiebly,  for  appellee. 

Thomson,  J. 

On  the  12th  day  of  July,  1889,  Robert  S.  Camp- 
bell conveyed  to  Henry  J.  Aldrich  certain  real  estate 
in  the  deed  described,  in  trust,  to  secure  the  payment 
of  the  following  note : 

*'$2,580.00.  Denver,  Colo.,  July  12, 1889. 

'*0n  the  first  day  of  July,  1894,  value  received, 
for  money  loaned,  I  promise  to  pay  to  the  order  of  The 
Colorado  Securities  Company,  twenty-five  hundred 
and  eighty  dollars,  with  interest  on  the  same  at  the 
rate  of  two  per  cent  per  month,  after  due,  until  paid. 
And  I  hereby  agree  that  if  default  is  made  in  the  pay- 
ment of  any  one  of  the  coupons  hereto  attached  or 
any  part  thereof,  and  the  same  shall  remain  due  and 
unpaid  for  the  period  of  thirty  days,  in  such  case  this 
note,  with  interest  accrued  thereon,  shall  at  the  op- 
lion  of  the  legal  holder  hereof,  become  due  and  pay- 
able and  may  be  demanded  and  collected  immediately, 
anything  herein  contained  to  the  contrary  notwith- 
standing, according  to  the  tenor  of  a  certain  deed  of 
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trust,  bearing  even  date  herewith,  given  by  Robert  S. 
Campbell  to  Henry  J.  Aldrich,  trustee.  Payable  at 
the  office  of  the  Importers'  and  Traders'  National 
Bank,  New  York  City.  Robert  S.  Campbell. ' ' 

The  trust  deed  was  inamediately  recorded.  At- 
tached to  the  note  were  ten  interest  coupons  for  semi- 
annual interest  from  July  1, 1889,  imtil  its  maturity. 
The  coupons,  like  the  note,  were,  by  their  terms,  pay- 
able at  the  Importers'  and  Traders'  National  Bank 
of  New  York  City.  The  Equitable  Mortgage  Com- 
pany purchased  this  note  with  the  attached  coupons 
about  the  29th  day  of  July,  1889,  and  the  payee  en- 
dorsed it  as  follows : 

''Pay  to  the  order  of  Equitable  Mortgage  Com- 
pany without  recourse. 

''The  Colorado  Securities  Company, 
by  H.  J.  Aldrich,  President." 

The  trust  deed  contained  an  agreement  for  the 
payment  by  Campbell  of  an  attorney 's  fee  of  one  hun- 
dred dollars  in  case  of  the  institution  of  a  suit;  for 
the  insurance  by  him  of  the  buildings;  for  the  pay- 
ment  by  him  of  all  taxes ;  and  for  the  repayment  of 
any  money  expended  by  the  payee  or  its  assigns,  or 
by  flie  trustee,  for  the  protection  of  the  title;  and 
provided  that  in  case  of  default  in  payment  of  the 
notes  or  interest  at  the  time,  in  the  manner  and  at 
the  place,  specified  for  such  payment,  or,  in  case  of 
waste,  nonpayment  of  taxes  or  breach  of  any  con- 
dition or  agreement  contained  in  the  deed,  on  appli- 
cation of  the  holder  of  the  note,  the  trustee  might, 
after  thirty  days  published  notice,  sell  the  premises 
at  public  vendue  to  the  highest  cash  bidder,  deliver 
to  the  purchaser  a  deed  of  conveyance,  and  apply  the 
proceeds  of  the  sale,  first,  to  expenses,  including  an 
attorney's  fee  of  one  hundred  dollars,  and  commis- 
sions, second,  to  the  repayment  oif  expenditures  for 
insurance,  taxes,  assessments  or  the  protection  of  the 
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title,  and,  third,  to  the  payment  of  the  amonnt  doe  on 
the  note. 

The  Equitable  Securities  Company  was  oi^an- 
ized  to  continue  the  business  of  the  endorsee  as  its 
successor,  and  received  the  notes  with  the  other  as* 
sets.  All  the  coupons  except  the  last,  were  presented 
by  the  Equitable  Mortgage  Company  at  the  Import- 
ers'  and  Traders'  Bank  in  New  York  City,  and  were 
there  paid.  There  being  no  funds  in  the  bank  for  the 
payment  of  that  coupon,  it  was  collected  from  Aid- 
rich  in  June,  1895.  Campbell,  supposing  that  the 
note  remained  the  property  of  The  Colorado  Securi- 
ties Company,  always  remitted  the  interest  money  to 
it,  and,  in  compliance  with  its  request,  made  each  re- 
mittance in  time  to  reach  the  company's  office  on  the 
25th  day  of  the  month  preceding  the  maturity  of  the 
coupon.  At  each  payment  he  received  from  the  com- 
pany an  acknowledgment  of  the  receipt  of  the  money. 
The  coupon  came  later.  We  do  not  know  what  was 
the  usual  form  of  the  acknowledgments,  for  the  ab- 
stract contains  only  two  of  them,  one  of  which  reads 
as  follows: 

''The   Colorado   Securities   Co.,   Denver,   Colo. 
Farm  Loans  and  Investment  Securities. 
''Robt.  S.  Campbell, 

''Dear  Sir:    Your  favor  of received 

enclosing  $77.40  to  pay  interest  to  July  1, 1892.  Cou- 
pon will  be  sent  you  when  received  from  the  holder. 

"Colorado  Securities  Co. 
"July  1,  1892.  By  H.  J.  Aldrich.'' 

On  the  25th  day  of  June,  1894,  Campbell  exe- 
cuted a  deed  of  trust,  whereby  he  conveyed  to 
George  S.  Adams,  public  trustee  of  Weld  county,  the 
property  described  in  the  trust  deed  to  Aldrich,  to 
secure  the  payment  to  The  Farm  Investment  Com- 
pany of  his  note  of  that  date  for  $3,500.  Part  of  the 
consideration  of  the  note  was  the  agreement  of  the 
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investment  company  to  pay  the  note  which  had  been 
given  to  The  Colorado  Securities  Company.  On  the 
2l8t  day  of  June,  1894,  The  Farm  Investment  Com- 
pany, in  attempted  performance  of  its  agreement,  re- 
mitted the  amonnt  dne  on  that  note  to  The  Colorado 
Securities  Company.  The  holder  of  the  note  received 
none  of  the  money  except  the  amonnt  of  the  last  cou- 
pon, which,  as  we  have  seen,  he  obtained  from  Aid- 
rich. 

On  the  5th  day  of  December,  1894,  Aldrich,  as 
trustee,  executed  to  Campbell  a  deed  of  release,  re- 
citing the  full  payment  of  the  note  made  to  The  Colo- 
rado Securities  Company,  and  releasing  the  land  by 
which  it  was  secured  from  the  lien  of  the  trust  deed. 
That  release,  and  the  trust  deed  to  Aldrich  were  both 
duly  recorded. 

This  proceeding  was  instituted  by  the  Equitable 
Securities  Company  to  obtain  a  decree  cancelling  the 
deed  of  release,  appointing  a  proper  person  to  act 
as  trustee  in  the  place  of  Aldrich,  and  awarding  other 
appropriate  relief.  Campbell  and  The  Farm  Invest- 
ment Company  were  made  parties  defendant. 

The  defense  interposed  is  that  the  provision  in 
the  note  that  if  any  of  the  interest  coupons  should 
remain  due  and  unpaid  for  thirty  days,  the  note  and 
accrued  interest  might  be  collected  immediately  ac- 
cording to  the  tenor  of  the  deed  of  trust,  imports  into 
the  note  the  terms  of  the  trust  deed  and  renders  the 
instrument  non-negotiable,  so  that  the  defendants, 
having  no  notice  of  the  transfer  of  the  paper,  will  be 
protected  in  their  dealings  with  the  payee.  The  as- 
sumption of  want  of  notice  requires  some  modifica- 
tion as  we  shall  see  hereafter.  The  language  of  the 
note  referring  to  the  trust  deed,  merely  permits  im- 
mediate foreclosure  for  the  collection  of  the  whole 
debt,  in  case  of  default  for  thirty  days  in  the  payment 
of  any  interest  coupon.    To  collect  the  note  according 
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to  the  tenor  of  the  trust  deed  would  simply  be  to  take 
the  steps  prescribed  by  that  instrument  for  subject- 
ing the  land  to  its  payment  The  provision  gave  the 
holder  special  permission  to  do,  before  the  maturity 
of  the  paper,  exactly  what  he  might  do  afterwards, 
without  other  authority  than  that  expressed  in  the 
trust  deed,  and  in  no  manner  affected  the  personal 
liability  of  the  maker.  The  maker  promised  to  pay 
a  sum  certain  upon  a  day  certain,  and  the  instrument 
was,  therefore,  a  negotiable  promissory  note. — 1  Dan- 
iel on  Negotiable  Instruments,  §43;  Cowan  v.  Hal- 
lack,  9  Colo.  572;  Frost  v.  Fisher,  13  Colo.  App.  322; 
Cowing  v.  Cloud,  16  Colo.  App.  326,  65  Pac.  417. 

But  we  do  not  see  how,  in  view  of  the  facts  which 
have  been  laid  before  us,  a  concession  of  the  non- 
negotiability  of  the  paper  would  be  of  any  benefit  to 
either  of  the  defendants.  The  fact  that  a  note  is  not 
negotiable  is  no  excuse  for  knowingly  or  negligently 
paying  it  to  the  wrong  person.  Campbell  employed 
The  Farm  Investment  Company  tp  pay  his  note,  fur- 
nishing it  the  money  for  the  purpose.  The  remit- 
tance to  The  Colorado  Securities  Company  was  made 
by  him  through  his  agent,  The  Farm  Investment 
Company,  and  its  act  was  his  act.  In  view  of  a  num- 
ber of  things  which  he  knew,  in  remitting  for  the  pay- 
ment of  the  note  to  The  Colorado  Securities  Com- 
pany, he  assumed  the  risk  of  the  disposition  by  that 
company  of  his  money.  He  made  the  note  and  coupons 
payable  at  the  office  of  the  Importers'  and  Traders' 
National  Bank  of  New  York,  and  by  the  deed  of  trust 
securing  the  paper,  he  specially  stipulated  that  a  fail- 
ure by  him  to  pay  the  note  or  interest  at  that  particu- 
lar place  would  put  him  in  default,  and  authorize  a 
foreclosure.  He  therefore  knew  that  the  money  was 
payable  at  the  office  of  that  bank,  and  nowhere  else; 
and  that  it  was  there  that  he  must  expect  to  find  his 
note.    Possessed  of  such  knowledge,  Campbell's  act 
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in  trusting  his  money  to  The  Colorado  Securities 
Company  without  receiving  his  note  in  exchange,  was 
grossly  negligent.  But  this  is  not  all.  The  receipt 
from  The  Colorado  Securities  Company  for  the 
money  sent  it  to  pay  the  interest  due  July  1, 1892,  ad- 
^sed  Campbell  that  he  must  wait  for  his  coupon 
until  it  could  be  received  from  the  holder.  The  only 
inference  to  be  drawn  from  that  language  is  that  the 
coupon  did  not  belong  to  The  Colorado  Securities 
Company,  and  that  before  it  could  be  forthcoming, 
the  holder  must  receive  his  money.  The  information 
conveyed  by  the  receipt  demanded  inquiry  by  Camp- 
bell to  ascertain  whether  the  holder  of  the  coupon  was 
not  also  the  holder  of  the  note  to  which  it  was  at- 
tached, as  well  as  all  the  other  unpaid  coupons.  Such 
inquiry  would  have  disclosed  the  real  situation,  and 
Campbell  is  charged  with  knowledge  of  the  facts  to 
which  it  would  have  led.-^App€linan  v.  Gara,  22 
Colo.  397. 

Campbell's  defense  is  wholly  without  equity. 

Nor  is  the  position  of  The  Farm  Investment 
Company  any  better.  Its  situation  was  not  that  of 
an  innocent  purchaser.  It  loaned  its  money  and  took 
its  security  while  the  trust  deed  to  Aldrich  was  an 
acknowledged  encumbrance.  That  trust  deed  de- 
scribed the  note  as  payable  at  the  office  of  The  Im- 
porters' and  Traders'  National  Bank  of  New  York. 
The  investment  company  is  conclusively  presumed 
to  have  known  that  the  note  and  coupons  were  pay- 
able at  that  bank,  because  the  record  disclosed  the 
fact;  and  for  the  same  reason  it  is  charged  with 
knowledge  that  payment  anywhere  else,  unless  made 
directly  to  the  holder,  would  not  be  a  payment.  The 
trust  deed  expressly  so  provided.  It  was  its  duty  to 
know  that  the  place  to  send  the  money  for  the  pay- 
ment of  the  note,  wais  the  Importers'  and  Traders' 
National  Bank  in  the  City  of  New  York,  and  not  The 
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Colorado  Securities  Company's  office  in  the  city  of 
Denver ;  and  it  will  be  held  to  a  knowledge  which  it 
ought  to  have  possessed.  It  also  knew  that,  as  a  ne- 
gotiable promissory  note,  the  paper  was  liable,  at 
any  time  before  it  matured,  to  be  in  the  hands  of  an 
innocent  holder  for  value;  and  such  knowledge  em- 
phasized its  obligation  to  forward  the  money  to  the 
designated  place  of  payment.  It  agreed  with  Camp- 
bell to  pay  his  note,  but  it  negligently  failed  to  do 
so,  and  lost  his  money.  There  is  nothing  in  its^  case 
which  appeals  to  a  court  of  equity. 

As  against  the  plainti£f,  this  deed  of  release  wag 
void  from  the  beginning.  The  trust  deed  securing 
the  note  has,  ever  since  its  execution,  been,  an4  now 
is,  in  full  force,  and  the  only  effect  of  the  release  is 
to  cast  a  cloud  upon  the  security  of  the  plaintiff. 

The  judgment  will  be  affirmed.  Affirmed. 


[No.  2105.] 

Pedboni  v.  Eppstein,  as  Trustee  fob  Denveb  Lodgb 
No.  171,  Independent  Obder  of  B'nai  B^bith. 

1.  Evidence— Ownership — Hou«e»~Pretumpt!ont. 

In  an  action  for  damages  for  removing  and  converting  houses 
used  as  residences,  where  the  evidence  established  title  in  plain- 
tiff to  the  lots  on  which  the  residences  stood,  plaintiff  is  pre- 
sumptively the  owner  of  the  houses  in  the  absence  of  evidence 
to  the  contrary. 

2.  Evidence — Instructions — Damages. 

In  an  action  for  damage  for  the  removal  and  conversion  of 
certain  houses  and  the  conversion  of  certain  cows,  where  the 
uncontradicted  evidence  showed  that  plaintiff  was  the  owner  of 
the  property  and  that  defendant,  without  authority,  removed  and 
appropriated  the  houses,  and  that  persons  in  whose  possession 
plaintiff  had  left  the  cows,  without  any  authority  sold  them  to  de- 
fendant who  took  and  retained  them,  it  was  not  error  to  sub- 
mit to  the  jury  only  the  question  of  damages. 

3.  Trustees— Action  by — Statutory  Construction. 

Session  laws  1897,  page  248,  providing  that  any  person  trad- 
ing or  doing  business  under  the  firm  name  of  trustee  shall  file 
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with  the  ootmty  derk  an  aflldavlt  sectiiig  torth  the  fall  nemefl 
and  addresMt  of  all  the  jmrtlet  who  mre  represented  by  the 
tmetee,  and  in  default  shall  not  be  permitted  to  prosecute  any 
suits  for  collection  of  his  debts  until  such  affldavit  shall  be  filed, 
does  not  apply  to  actions  In  tort 

Appeal  from  the  District  Court  of  Logan  County. 

Mr.  H.  N.  Haynes^  for  appellant. 
Mr.  Airbed  Mulleb,  for  appellee. 

GUNTEB,  J. 

Plaintiff  sued  in  tort  to  recover  as  damages  the 
value  of  two  houses  and  four  cows.  From  a  judgment 
for  plaintiff  defendant  appeals.  At  the  conclusion 
of  the  evidence  the  court  submitted  to  the  jury  one 
question — ^the  damages  sustained. 

The  evidence  without  conflict  showed  plaintiff 
the  owner  of  certain  village  lots.  Upon  these  were 
two  residences  used  therewith ;  this  prestunptively  es- 
tablished him  the  owner  thereof. — Dooley  v.  Crist, 
25  111.  551.  There  was  no  evidence  to  rebut  this  pre- 
smnption.  Defendant  without  authority  removed  and 
appropriated  the  houses.  The  cows  plaintiff  owned. 
They  were  left  in  possession  of  two  parties  for  use; 
these  parties  without  real  or  apparent  authority  from 
plaintiff  sold  them  to  defendant,  who  took  and  re- 
tained them.    No  evidence  in  conflict  with  these  facts. 

There  was  under  the  evidence  but  the  above  ques- 
tion of  damages  to  go  to  the  jury.  The  charge  as  to 
its  submission  is  unchallenged. 

Session  Laws  1897,  p.  248,  prescribes  that  any 
person  trading  or  doing  any  business  under  the  firm 
name  of  trustee  shall  file  with  the  county  recorder 
an  affidavit  setting  forth  the  full  names  and  addresses 
of  all  the  parties  who  are  represented  by  the  trustee, 
and  in  default  of  filing  such  affidavit  such  person  so 
trading  and  doing  bsuiness  shall  not  be  permitted  to 
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prosecute  any  snits  *  *  for  collection  of  his  debts ' '  until 
snch  aflSdavit  shall  be  filed.  Fine  or  imprisonment  is 
prescribed  as  a  penalty  for  violation  of  tjie  act.  The 
afSdavit  was  not  filed.  Appellant  contends  that  its 
absence  should  abate  the  action.  As  to  this  objec- 
tion it  suffices  to  say,  the  statute  applies  only  to  suits 
for  the  collection  of  debts.  This  suit  is  not  in  the  na- 
ture of  an  action  for  debt,  it  is  an  action  in  tort;  it 
was  not  within  the  statute.  The  statute  is  highly 
penal  and  should  be  strictly  construed.  It  does  not 
embrace  an  action  of  tort. — Wood  v.  Erie  By.  Co.,  72 
N.  Y.  196,  28  Am.  Rep.  125. 

Section  2468,  Pomeroy's  Civil  Code  Calif.,  is 
similar  to  the  statute  before  us  except  the  absence  of 
a  penal  clause.  As  construed  it  does  not  apply  to  ac- 
tions for  torts. — Ralph  v.  Lockwood,  61  Calif.  155. 

There  was  no  error  below  justifying  a  reversal. 

Judgment  affirmed.  Affirmed. 

Thomson,  J.,  not  sitting. 


[No.  2116.] 

Canfield  et  al.  v.  Arnett. 

Bills  and  Notes — Counterclaims. 

In  an  action  upon  a  Joint  and  several  promissory  note»  one 
of  the  makers  may  interpose  as  a  counterclaim  an  indebtedness 
upon  contract  due  him  from  plaintlfT. 

Appeal  from  the  County  Court  of  Boulder  County. 

Messrs.  Patterson,  RichXrdson  &  Hawkins  and 
Mr.  Guy  D.  Duncan,  for  appellants. 

Mr.  S.  T.  Horn,  for  appellee. 

GUNTER,  J. 

Plaintiff  sued  upon  this  note: 
*'$355  25-100  Boulder,  Colo.,  Aug.  4, 1898. 

*  *  One  day  after  date  we  or  .either  promise  to.  pay 
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to  the  order  of  Marg  G.  Amett  Three  Hundred  Fifty- 
five  and  25-100  dollars  at  Boulder,  Colo.  Value  re- 
ceived. Int.  10  per  cent,  per  annum.  Frank  Canfield, 
Nettie  Canfield.^' 

As  a  counterclaim  Frank  Canfield  set  up  an  in- 
debtedness, upon  contract,  due  him  from  plaintiff.  By 
demurrer  ihe  objection  was  made  and  sustained  that 
plaintiff's  cause  of  action  was  joint;  the  cause  of  ac- 
tion stated  in  the  counterclaim  several ;  that  such  sev- 
eral cause  of  action  did  not  constitute  a  counterclaim 
against  the  cause  of  action  of  plaintiff. 

The  ruling  is  assigned  as  error.  The  sufficiency  of 
the  counterclaim  is  determined  by  section  57,  Mills' 
Ann.  Code,  reading  thus :  *  *  The  counterclaim  •  *  • 
shall  be  one  existing  in  favor  of  the  defendant  •  •  • 
and  against  the  plaintiff  •  •  •  between  whom  a 
several  judgment  might  be  had  in  the  action, ' '  being 
the  same  as  section  58,  Code  1877,  which  was  taken 
from  the  code  of  California.  See  438  Civil  Proced- 
ure, Codes  Calif.  Mr.  Pomeroy,  interpreting  this  sec- 
tion of  the  California  Code,  said :  *  *  When  defendants 
in  an  action  are  jointly  and  severally  liable,  although 
sued  jointly,  a  counterclaim  consisting  of  a  demand 
in  favor  of  one  or  some  of  them  may,  if  otherwise 
without  objection,  be  interposed. ' ' — Pomeroy 's  Code 
Remedies,  3d  ed.,  §  761.  This  citation  approved, 
Roberts  v.  Donovan,  70  Calif.  108,  114, 115. 

**  Defendants  jointly  and  severally  liable  to  sat- 
isfy plaintiff's  demand  may  set  off  a  demand  due 
from  the  plaintiff  to  one  of  the  defendants  alone. '* 
— Estee's  Pleadings,  4th  ed.,  vol.  2,  §3368. 

Section  57,  our  code,  is  the  same  as  section  150, 
New  York  Code,  construed  in  Parsons  v.  Nash,  8 
Howard  Pr.  454.  The  following  from  the  syllabus 
is  expressive  of  the  holding :  *  *  Therefore  held,  in  an 
action  upon  a  joint  and  several  promissory  note 
against  several  defendants,  one  of  them  might  set  off 
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a  jxLdgmeiit  recovered  npon  contract  in  his  favor 
against  the  plaintiff. ' ' 

See  also  Plyer  v.  Parker,  10  S.  C.  Reports  464; 
Amer.  and  Eng.  Ency.  of  Law,  vol.  22,  p.  404. 

This  question  has  not  heen  ruled  otherwise  in  this 
state. 

Thatcher  v.  Rockwell,  4  Colo.  375,  held  that  a  co- 
partnership could  not  offset  in  an  action  against  it 
a  claim  of  one  of  its  members  against  the  plaintiff. 

In  Ingols  v.  Plimpton,  10  Colo.  538,  16  Pac.  155, 
a  copartnership  sued  an  individual  defendant.  The 
defendant  sought  to  set  up  as  a  counterclaim  a  several 
debt  owing  him  by  one  of  the  partners.    Denied. 

In  Thalheimer  v.  Crow,  13  Colo.  397,  22  Pac.  779, 
plaintiff  sued  upon  appeal  bond ;  the  principal  there- 
on was  not  a  party  defendant ;  the  defendant  sureties 
sought  to  counterclaim  a  judgment  in  favor  of  the 
principal  on  the  bond  against  the  plaintiff.    Denied. 

In  Woolman  v.  Capital  National  Bank,  2  Colo. 
App.  454,  31  Pac.  235,  it  was  ruled  that  in  a  suit  by  a 
copartnership  against  the  maker  of  a  promissory  note, 
the  maker  could  not  offset  a  claim  which  he  held 
against  one  of  the  copartners. 

The  mere  statement  of  the  above  cases  distin- 
guishes them  from  the  one  at  bar.  In  each  of  those 
cases  except  in  the  Thalheimer  case  the  effort  was 
to  offset  a  several  claim  against  a  joint  claim.  Here 
the  effort  is  to  set  off  a  several  claim  against  a  plain- 
tiff who  is  entitled  to  a  several  judgment  upon  the 
cause  of  action  involved,  against  this  defendant. 

For  the  same  reasons  error  was  committed  in 
sustaining  the  demurrer  to  the  counterclaim  of  the 
defendant  Nettie  Canfield. 

Judgment  reversed  with  instructions  to  overrule 
the  demurrers. 

Reversed. 
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8338  449 

BlACKMAN  v.  EdSAIX  ET  Ali. 

1.  Estates  of  Deoodento^Wlllo— Probato — ^Appoal  Bonds. 

In  an  appeal  to  tbe  district  court  from  a  proceeding  In  the 
county  court  probating  a  will,  wbere  there  was  no  executor  or 
administrator  of  the  estate,  the  appeal  bond  properly  ran  to  the 
estate  of  the  deceased. 

2.  Jurors— Challenge  for  Cause— Harmless  Error. 

The  erroneous  oyerruUng  of  challenges  for  cause  to  Juries 
is  not  prejudicial  where  It  appears  that  neither  of  the  Jurors 
challenged  senred  on  the  Jury,  and  does  not  appear  that  the 
challenging  party  exhausted  his  peremptory  challenges  In  order 
to  get  rid  of  them. 

3.  Wills — Contests — Undue  Influence^Evldence. 

In  the  contest  of  a  will  on  the  ground  of  undue  Influence,  the 
evidence  required  to  establish  the  undue  Influence  need  not  be 
of  that  direct,  affirmative  and  positive  character,  which  Is  re- 
quired to  establish  a  tangible  physical  fact.  The  only  positive 
and  affirmative  proof  required  Is  of  facts  and  circumstances  from 
which  the  undue  Influence  may  be  reasonably  Inferred. 

4.  8ame— Verdict  of  Jury. 

In  the  contest  of  a  will  on  the  ground  of  undue  Influence 
where  the  province  of  the  Jury  Is  to  draw  conclusions  from  con- 
ceded or  undisputed  facts  the  verdict  of  the  Jury  should  not  be 
disregarded  except  for  grave  reasons  clearly  apparent. 

5.  Same. 

In  the  contest  of  a  will  on  the  ground  of  undue  Influence  all 
circumstances  which  tend  to  throw  any  light  upon  the  question 
should  be  considered  by  the  Jury. 

6.  Same— Instructions. 

Instructions  on  the  Issue  of  undue  Influence  In  the  execution 
of  a  will  discussed  and  approved. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  Edwabd  S.  Mobbib  and  Messrs.  Mobbison  ft 
DbSoto,  for  plaintiff  in  error. 

Mr.  Jos.  H.  Maupin  akd  Mr.  0.  S.  Isbell,  for  de^ 
f  endants  in  error. 

Wilson,  P.  J. 

In  October,  1898,  Mrs.  Lime  DnBois,  a  widow 
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sixty-two  years  of  age,  died  possessed  of  property 
valued  at  about  $12,000.00.  Her  sole  heirs  at  law 
were  four  grandchildren,  all  minors,  the  children  of  a 
deceased  daughter,  her  only  child,  who  are  defend- 
ants in  error  herein  as  contestants  of  the  will  of  the 
deceased.  Soon  after  the  death  of  Mrs.  DuBois  the 
plaintiff  in  error  presented  to  the  county  court  for 
probate  what  purported  to  be  her  last  will  and  testa- 
ment, executed  about  four  weeks  before  her  death. 
By  the  terms  of  the  will,  after  directing  the  payment 
of  two  small  bequests  of  $200.00  each,  one  to  her 
**  faithful  nurse  and  housekeeper ' '  and  the  other  to 
her  brother,  the  one-half  of  the  residue  of  all  her 
property  was  bequeathed  to  her  four  grandchildren 
before  mentioned  in  equal  proportions,  the  same  to  be 
turned  over  to  them  as  they  should  each  become  of 
full  legal  age.  The  remaining  one-half  was  devised 
to  the  plaintiff  in  error  with  the  remainder  at  his 
death  to  his  two  children.  The  plaintiff  in  error  was 
designated  as  executor  of  the  will  without  bond. 
Neither  Blackman  nor  his  children  were  of  kin  to  the 
testatrix,  and  the  father  had  been  for  several  months 
prior  to  her  death  her  agent  and  attorney  in  fact  in 
the  management  of  her  property.  In  response  to  the 
citation  issued  from  the  county  court  the  defendants 
in  error,  the  grandchildren  and  natural  heirs  of  the 
deceased,  appeared  and  filed  objections  to  the  probat- 
ing of  the  will  on  the  ground  that  at  the  time  of  its 
alleged  execution  the  testatrix  lacked  testamentary  ca- 
pacity, and  also  that  it  was  executed  through  the  un- 
due and  improper  influence  of  the  plaintiff  in  error, 
Blackman.  Upon  hearing  in  the  first  instance  in  the 
county  court  it  was  found  that  the  will  should  be  ad- 
mitted to  probate,  and  from  this  appeal  was  taken  by 
the  defendants  in  error  to  the  district  court  There 
trial  was  to  a  jury,  whose  verdict  was  in  favor  of  the 
T^ontestants.  In  response  to  two  several  interrogate- 
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ries  submitted  the  jury  found  that  the  testatrix  was  o£ 
sound  mind  at  the  time  of  executing  the  will,  but  that 
undue  influence  was  exercised  over  her  by  the  propo- 
nent, Blackman,  to  procure  the  making  of  the  will. 
The  general  verdict  was  that  the  will  was  not  the  will 
of  decedent.  Judgment  was  thereupon  rendered  de- 
claring the  instrument  not  the  will  of  decedent  and  re- 
fusing it  probate,  and  the  plaintiff  in  error  brings  it 
here  for  review. 

On  the  day  of  the  commencement  of  the  trial,  but 
before  the  jury  was  sworn,  the  proponent  filed  a  mor 
tion  to  dismiss  the  appeal  on  the  ground  that  the  ap- 
peal bond,  which  ran  to  the  estate  of  Lizzie  DuBois, 
was  not  a  bond  with  proper  parties  nor  one  upon 
which  suit  could  be  maintained  by  the  proponent. 
.  The  motion  was  denied  and  this  is  assigned  for  error. 
Waiving  the  question  as  to  whethefr  this  motion  even 
if  well  founded  at  all  was  interposed  in  proper  time 
— the  appellee  having  previously  entered  his  general 
appearance  and  the  motion  not  being  made  until  the 
very  day  the  case  was  set  for  trial  and  had  commenced 
— ^we  do  not  think  that  there  was  error  in  denying 
it.  In  an  ordinary  action  there  must  be  a  plaintiff, 
one  who  institutes  the  suit^  and  a  defendant.  Upon 
appeal  in  such  cases  the  statute  requires  that  the  bond 
shall  run  to  the  adverse  party  but  the  proceeding 
under  consideration  is  totally  unlike  an  ordinary  ac- 
tion in  many  respects.  The  proponent  who  produces 
the  will  may  not  be  a  party  to  the  proceeding,  indeed, 
may  have  no  interest  whatever  in  it.  The  statute  re-» 
quires  that  any  person  having  in  possession  any  last 
will  shall  within  a  certain  time  after  the  death  of  the 
testator  present  the  same  to  the  county  court  of  the 
county  for  probate. — Gen.  Stats.,  sec.  3490;  Mills' 
Ann.  Stats.,  sec.  4661.  But  no  statute  requires  that  he 
shall  thereby  become  a  party  to  a  suit  or  to  any  pro- 
ceeding by  which  he  might  become  liable  for  any  costs. 
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It  is  immaterial  by  vhom  a  will  is  presented. — In  re 
Will  of  Storey,  120  HL  249.  In  fact,  there  are  no 
parties  to  the  proceeding  in  a  county  court  to  probate 
a  will.  When  the  will  is  produced  the  court  may  pro- 
ceed of  its  own  motion.  The  proceeding  is  in  rem. 
The  judgment  is  in  rem,  and  is  not  for  or  against  any 
party.  From  it  any  person  interested  may  appeal 
— /n  re  Storey,  20  HI.  App.  188. 

In  this  case  the  court  after  declaring  that 
the  proceeding  and  judgment  were  in  rem,  said: 
'^And  if  so,  how  can  the  proceeding  be  said  to 
be  inter  partes?  The  judgment  is  what  deter- 
mines and  it  is  simply  a  declaration  on  the  will 
and  not  a  judgment  for  or  against  appellant  or 
any  other  person  interested.  The  appeal  is  the 
method  provided  by  law  by  which  the  circuit  court 
gets  jurisdiction  to  pronounce  a  judgment  in  the  mat- 
ter. It  is  not  an  appeal  for  the  purpose  of  reviewing 
the  judgment  of  the  court  below,  but  is  the  trans- 
ferring of  the  case  into  a  forum  where  it  is  to  be 
heard  de  novo,  on  original  evidence,  and  where  evi- 
dence may  be  introduced  which  is  not  competent  on 
the  hearing  in  the  probate  court  The  statute  gives 
to  any  party  in  interest  the  right  to  so  transfer  the 
case  by  appeal,  but  when  once  in  the  circuit  court  the 
party  so  bringing  it  into  court  stands  in  the  same  re- 
lation to  the  proceeding  as  any  other  party  in  inter- 
est. The  question  in  the  circuit  court  as  in  the  pro- 
bate court  is  simply  will  or  no  will,  and  the  judg- 
ment of  the  court  when  rendered  unless  reversed  or 
set  aside  in  some  proceeding  for  that  purpose,  is 
binding  on  all  persons  whether  in  any  manner  they 
appear  as  formal  parties  on  the  record  or  not.  On 
the  trial  the  parties  may  arrange  themselves  upon 
the  issue  as  in  favor  of  or  in  opposition  to  the  pro- 
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bate  of  the  will,  and  all  those  who  seek  to  have  the 
will  admitted  to  probate  become  proi)onents,  and 
those  who  oppose  it  become  contestants." 

In  FuUer  v.  Estate  of  FuUer,  7  Colo.  App.  556, 
this  court,  in  considering  the  statute  controlling  ap- 
peals from  county  courts  in  probate  matters  (Laws 
1891,  p.  109,  sec,  3;  3  Mills'  Ann.  Stats.,  sec.  1097) 
held  that  an  appeal  in  such  cases  even  when  taken  by 
an  executor  or  administrator  was  in  effect  the  appeal 
of  the  estate.  This  being  true,  we  think  it  reason- 
ably and  logically  follows  that  in  a  proceeding  of  this 
kind  where  there  is  no  executor  or  administrator  and 
which  is  not  a  civil  action  having  parties  plaintiff 
and  defendant,  the  party  adverse  to  the  appealing 
contestants,  if  there  be  any  at  all,  is  the  estate  of 
the  decedent  upon  which  administration  is  sought. 
There  can  be  no  execntor  until  after  the  will  is  pro- 
bated and  hence  it  would  seem  within  reason  that  the 
party  adverse  to  the  contestants  could  be  the  estate 
of  the  decedent  only  until  probate  had  been  finally 
effected.  In  a  proceeding  to  probate,  the  costs  there- 
of are  taxable  against  the  estate,  not  against  the  per- 
son who  had  possession  of  the  will  and  who  presented 
it  for  probate.  In  an  appeal  by  contestants  the  only 
object  of  an  appeal  bond  is  to  protect  from  the  pay- 
ment of  costs  the  person  or  party  who  might  become 
liable  therefor  by  reason  of  the  appeal  and  that  one  is 
the  estate.  In  our  opinion  the  conrt  properly  denied 
the  motion  to  dismiss. 

It  is  also  alleged  for  error  that  the  court  im- 
properly overruled  a  challenge  for  cause  of  connsel 
appearing  for  the  proponent,  to  two  jurors  on  exam- 
ination upon  their  voir  dire.  Whether  this  was  error 
or  not  requires  no  discussion  and  is  immaterial,  be- 
cause it  does  not  appear  from  the  record  that  even 
if  error,  the  proponent  was  prejudiced  thereby. 
Neither  of  the  two  jurors  was  accepted  or  served  on 
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the  jury.  It  does  not  appear  even  that  they  were 
peremptorily  challenged  by  the  proponent,  much  less 
that  the  proponent  was  compelled  by  this  action  of 
the  court  to  exhaust  his  peremptory  challenges  upon 
these  two  jurors.  Even  though  the  court  erred  in 
failing  to  sustain  the  challenges  for  cause,  unless  it 
should  appear  that  the  proponent  was  compelled 
thereby  to  accept  the  disqualified  jurors  or  to  exhaust 
the  peremptory  challenges  allowed  to  him  in  order 
to  get  rid  of  them,  he  cannot  complain.  The  error 
was  without  prejudice  to  him; 

The  chief  complaint  and  contention  of  the  pro- 
ponent is  that  the  evidence  presented  and  upon  which 
the  jury  based  its  verdict  sustaining  the  charge  of 
undue  influence  was  insufficient  by  reason  of  its  lack- 
ing in  that  affirmative  and  positive  character  which 
is  claimed  to  be  necessary.  It  follows  from  the  very 
nature  of  the  thing  that  evidence  to  show  undue  in- 
fluence must  be  largely  in  effect  circumstantial.  It 
is  an  intangible  thing  which  only  in  the  rarest  in- 
stances is  susceptible  of  what  may  be  termed  direct 
or  positive  proof.  The  difficulty  is  also  enhanced 
by  the  fact  universally  recognized  that  he  who  seeks 
to  use  undue  influence  does  so  in  privacy.  He  sel- 
dom uses  brute  force  or  open  threats  to  terrorize  his 
intended  victim,  and  if  he  does  he  is  careful  that  no 
witnesses  are  about  to  take  note  of  and  testifv  to 
the  fact.  He  observes,  too,  the  same  precautions  if 
he  seeks  by  cajolerj'-,  flattery  or  other  methods  to  ob- 
tain power  and  control  over  the  will  of  another  and 
direct  it  improperly  to  the  accomplishment  of  the 
purpose  which  he  desires.  Subscribing  witnesses  are 
called  to  attest  the  execution  of  wills  and  testify  as  to 
the  testamentary  capacity  of  the  testator  and  the  cir- 
cumstances attending  the  immediate  execution  of  the 
instrument,  but  they  are  not  called  upon  to  testify 
as  to  the  antecedent  agencies  by  which  the  execn- 
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tion  of  the  paper  was  secured,  even  if  they  had  any 
knowledge  of  them  which  they  seldom  have.  Only 
general  rules  concerning  the  amount  and  character 
of  evidence  required  to  establish  undue  influence  in 
the  execution  of  a  will  can  be  laid  down.  As  to  what 
is  sufficient  must  depend  upon  the  facts  and  circum- 
stances of  each  particular  case.  These  general  rules 
have  been  stated  and  restated  in  many  hundreds  of 
different  cases  in  the  courts  of  every  jurisdiction  con- 
sidered authority  in  this  country.  Different  lan- 
guage is  used  by  the  different  courts,  but  one  main 
underlying  principle,  whatever  phraseology,  is  found 
in  all  and  that  is,  the  evidence  required  to  establish 
it  need  not  be — indeed  cannot  be — of  that  direct,  af- 
firmative and  positive  character  which  is  required  to 
establish  a  tangible  physical  fact.  The  only  posi- 
tive and  affirmative  proof  required  is  of  facts  and  cir- 
cumstances from  which  the  undue  influence  may  be 
reasonably  inferred.  No  special  reference  to  these 
authorities  is  required,  because  the  rule  in  its  con- 
trolling respect  which  we  are  now  discussing  has  been 
clearly  stated  and  positively  settled  by  recent  adjudi- 
cations of  both  the  appellate  courts  in  this  state.  In 
this  court  it  was  said:  **A  charge  of  undue  influence 
is  substantially  tliat  of  fraud,  and  it  can  seldom  be 
shown  by  direct  and  positive  evidence.  While  it  is 
true  that  it  must  be  proved  and  not  presumed,  yet  it 
can  be  and  most  generally  is  proven  by  evidence  of 
facts  and  circumstances  which  as  to  themselves  may 
admit  of  little  dispute,  but  which  are  calculated  to  es- 
tablish it  and  from  which  it  may  reasonably  and  nat- 
urally be  inferred.*' — Clough  v.  Clough,  10  Colo.  App. 
443.  This  language  has  been  quoted  by  the  supreme 
court  in  a  recent  case  and  expressly  approved. — 
In  re  Shell's  Estate,  28  Colo.  167,  63  Pac.  413. 

It  was  also  said  by  this  court  in  the  Clough  case 
and  likewise  expressly  approved  by  the  supreme 
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court  in  the  Shell  Estate  case:  ''As  to  the  character 
of  the  evidence  admissible,  we  will  only  say  generally 
that  in  proceedings  of  this  nature  the  issues  involved 
cover  a  wide  field  of  investigation,  and  being  of  that 
kind  seldom  susceptible  of  direct  and  positive  proof 
the  court  should  be  liberal  in  admitting  evidence  of 
all  circumstances  even  though  slight  which  might  tend 
in  conjunction  with  other  circumstances  to  throw  light 
upon  the  relation  of  the  parties  and  upon  the  dis- 
puted question  of  undue  influence. ' '  Upon  the  hear- 
ing in  the  district  court  many  witnesses  were  exam- 
ined and  the  record  of  the  testimony  is  very  lengthy, 
covering  six  hundred  folios.  From  this  fact  there- 
fore as  well  as  from  the  nature  of  the  evidence  it 
would  be  utterly  impracticable  even  if  necessary  to 
give  even  a  summary  of  it  in  this  opinion,  a  full  and 
lengthy  statement  being  required  if  any  should  be 
given.  We  deem  it  sufficient  to  say  that  after  a  thor- 
ough reading  and  consideration  of  all  the  evidence  re- 
ceived we  think  it  amply  sufficient  to  sustain  the  ver- 
dict of  the  jury.  It  is  possible  that  in  cases  of  this 
kind  where  the  province  of  the  jury  is  to  draw  con- 
clusions from  conceded  or  undisputed  facts  the  ordi- 
nary rule  that  this  court  will  not  review  the  evidence 
nor  distrub  a  verdict  when  rendered  upon  conflict- 
ing evidence  and  there  is  sufficient  to  support  it,  does 
not  apply.  It  is  equally  true,  however,  that  in  these 
cases  the  verdict  of  the  jury  is  of  especial  importance 
and  should  not  be  disregarded  except  for  grave  rea- 
sons clearly  apparent.  '*A  jury  composed  of  the 
average  men  of  the  community  sit  together,  consult^ 
apply  their  separate  experiences  of  life  to  the  facts 
proven  and  draw  a  unanimous  conclusion.  This 
average  judgment  thus  given  it  is  the  great  effort  of 
the  law  to  obtain.  It  is  assumed  that  twelve  men 
know  more  of  the  common  affairs  of  life  than  does 
one  man ;  that  thev  can  draw  wiser  and  safer  ccoielu- 
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sions  from  admitted  facts  thus  occurring  than  can  a 
single  judge. ' ' — Railroad  Co.  v.  Stout,  17  Wall.  657. 

It  is  obvious,  even  to  the  most  common  under- 
standing, that  this  is  especially  true  in  cases  of  the 
probate  of  wills,  where  the  question  to  be  determined 
is  whether  the  instrument  was  executed  under  and  by 
reason  of  the  undue  influence  of  another.  It  involves 
the  consideration  of  a  great  many  facts  and  circum- 
stances similar  to  those  which  the  average  citizen  en- 
counters in  everyday  life,  and  from  which  he  is  fully 
as  competent,  if  indeed  not  more  so,  to  draw  a  reas- 
onable conclusion  as  the  most  learned  judge. 

Counsel  for  plaintiff  in  error  complain  of  some 
of  the  instructions  to  the  jury,  which  were  thirteen 
in  number,  eight  of  them  being  given  at  their  special 
instance  and  request.  In  argument  they  chiefly  at- 
tack the  one  instruction,  given  at  the  instance  of  the 
contestants,  which  reads  as  follows : 

'*7.  You  are  further  instructed  that  in  deter- 
mining the  issues  submitted  to  you  under  the  instruc- 
tions herein,  you  should  carefully  look  to  all  the  evi- 
dence in  this  case,  and  in  so  doing  you  should  take 
into  consideration  tiie  physical  condition  of  the  de- 
ceased, arising  from  age,  sickness,  suffering,  by 
reason  of  disease  or  otherwise,  or  any  other  cause; 
the  condition  of  her  mind  at  and  before  the  time  of 
the  execution  of  the  will  in  controversy;  the  execu- 
tion of  the  will  and  its  contents ;  the  situation  of  the 
parties  present  when  the  will  was  executed ;  the  rela- 
tions existing  between  her  and  the  parties  respect- 
ively herein  at  and  before  the  execution  of  the  will 
in  controversy ;  her  family  and  connections ;  the  terms 
upon  which  she  stood  with  them ;  the  claims  they  or 
any  of  them  might  have  had  upon  her  bounty  by 
reason  of  blood  relationship,  or  otherwise;  the  con- 
dition and  relative  situation  of  the  legatees  and  de- 
visees named  in  the  will;  the  situation  of  the  testa- 
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trix  herein  and  the  circumstances  under  which  the 
will  was  made;  the  condition  she  was  in  by  reason 
of  her  being  under  the  influence  of  opiates  or  nar- 
cotics, if  you  find  that  she  was,  at  the  time  of  the  exe- 
icution  of  the  will,  under  the  influence  of  opiates  and 
narcotics,  and  in  brief,  every  fact  or  circumstance 
which  tends  to  throw  any  light  upon  the  question 
submitted  to  you.  ^ ' 

We  think  the  instruction  was  entirely  proper 
under  the  rule  announced  in  the  Clough  case  which 
•  we  have  cited.  The  evidence  as  to  each  and  every 
one  of  these  facts,  conditions  and  circumstances 
enumerated  in  the  instruction  the  jury  were  entitled 
to  consider,  and  should  have  considered.  It  is  true 
no  one  of  them  was  probably  sufficient  to  have  sus- 
tained a  verdict  of  the  jury  either  for  or  against  the 
will,  and  the  jury  were  not  so  told.  They  were  told 
simply  that  in  determining  the  issue  submitted  to 
them  it  was  proper  for  them  and  they  should  con- 
sider all  of  these  matters  in  connection  with  all  other 
evidence.  It  is  not  in  our  opinion  at  all  open  to  the 
charge  made  by  counsel  that  it  in  effect  told  the  jury 
to  put  themselves  in  the  testatrix's  place,  and  make 
her  will  for  her.  Especially  are  we  confirmed  in  this 
conclusion,  when  as  it  is  the  duty  of  this  court  to  do, 
we  consider  this  instruction  in  connection  with  the 
others  given.  Taken  as  a  whole,  the  instructions 
stated  the  law  applicable  clearly  and  fully,  and  were 
indeed  unusually  free  from  error.  To  guard  against 
the  danger  which  it  was  apparent  counsel  for  pro- 
ponent most  seriously  dreaded,  the  jury  were  told  in 
forcible  and  plain  language  that  the  undue  influence 
which  would  be  sufficient  to  invalidate  the  will  must 
be  such  as  to  destroy  the  free  agency,  and  substitute 
the  will  of  another  for  that  of  the  person  acting; 
which  compelled  the  testatrix  to  do  that  which  was 
against  her  will,  from  fear,  or  by  constraint,  or  as 
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the  result  of  frand  practiced  upon  her;  that  in  fact 
the  undue  influence  must  have  been  such  as  to  have 
destroyed  the  free  agency  of  the  testatrix  at  the  time 
the  will  was  made.  The  court  further  told  the  jury 
that  the  influence  acquired  over  a  testator  by  kind 
offices  unconnected  with  any  fraud  or  contrivance 
could  never  alone  be  any  good  ground  for  setting 
aside  a  will,  and  that  in  this  case  if  the  jury  believed 
that  the  disposition  of  property  made  by  the  testatrix 
in  her  will  to  the  proponent  was  induced  by  her  af- 
fection, gratitude  for  past  kindness,  or  esteem  for 
him,  then  it  became  their  sworn  duty  on  this  point  to 
find  in  favor  of  the  will.  The  jury  were  further  told 
that  any  woman  of  mature  age,  who  at  the  time  of 
making  her  will  had  no  husband  living,  whether  she 
had  children  or  grandchildren  or  not,  had  an  absolute 
right  to  dispose  of  all  or  any  of  her  property  by  her 
wiU  to  any  person  she  pleased,  disregarding  entirely 
the  expectations  of  her  natural  heirs,  and  disregard- 
ing any  statements  previously  made  of  her  intention 
to  leave  it  to  her  natural  heirs ;  that  they  had  no  right 
to  question  the  wisdom  or  assume  the  folly  of  the  dis- 
position which  the  testatrix  chose  to  make  of  her 
property ;  that  they  had  no  right  to  avoid  the  will  be- 
cause they  might  think  she  had  no  sufficient  excuse 
for  giving  a  large  share  of  it  to  the  proponent,  nor 
because  it  was  not  such  a  will  as  they  might  think 
she  ought  to  have  made;  that  if  she  made  the  will 
without  undue  influence,  and  while  mentally  compe- 
tent to  know  what  she  was  doing,  her  right  was  abso- 
lute to  give  it  to  any  person  she  chose. 

The  general  and  controlling  rules  and  principles 
in  proceedings  of  this  character  to  which  we  have 
referred  as  being  announced  and  established  in  this 
state  are  supported  by  the  current  of  authority  in 
other  jurisdictions.  We  refer  to  a  few  of  the  leadings 
and  best  considered  cases. — In  re  Will  of  Budlong,. 
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126  N.  Y,  423/  In  re  Uney's  ITitt,  13  K  Y.  Stipp-  551 ; 
Denison's  Appeal,  29  Conn.  399;  Harrel  v.  Barrel, 
1  Ky.  203;  Tyler  v.  Gardiner,  35  N.  Y.  569;  Chaplin 
on  Wills,  pp.  96,  97,  212;  Cassoday  on  WiUs,  §484, 
et  seq. 

We  see  no  material  error,  and  the  judgment  will 
be  affirmed.  Affirmed. 


[No.  2117.] 

Stevens  v.  Waltok. 

1.  Evidonee— Value  of  Services. 

In  an  action  to  recover  for  servlees,  plaintiff  la  a  competent 
witness  to  testify  to  the  value  of  his  services  and  may  be  pe^ 
mitted  to  ansver  the  direct  question  of  what  his  services  were 
worth. 

2.  Evidence— Objections. 

Objections  to  the  admission  of  evidence  should  be  sufficiently 
specific  to  enable  the  court  to  rule  upon  them  intelligently. 

3.  Evidence — Skill  of  Workman— Competency  of  Witness. 

In  an  action  for  services  as  a  photographer  another  photog- 
rapher who  worked  with  plaintiff  was  a  competent  witness  to 
testify  as  to  plaintiff's  skill  in  his  work. 

4.  Evidence — Action  for  Services— Health  of  Plaintiff. 

In  an  action  to  recover  for  services  a  statement  by  a  witness 
on  direct  examination  that  the  person  succeeding  plaintiff  was  a 
stronger  man  and  could  work  longer  hours  does  not  entitle  de- 
fendant on  cross-examination  to  question  the  witness  as  to  the 
state  of  plaintiff's  health  when  he  entered  defendant's  employ. 

5.  Evidence— Appellate  Practice— Presumption. 

A  ruling  of  the  trial  court  excluding  a  circular  offered  in 
evidence  will  be  presumed  to  have  been  correct  when  the  ab- 
stract fails  to  advise  the  appellate  court  what  the  contents  of  the 
circular  were. 
S.    Partnership— Evidence. 

In  an  action  to  charge  defendant  as  a  member  of  a  partner- 
ship a  newspaper  article  based  upon  an  interview  with  defendant 
in  which  it  was  stated  that  defendant  was  a  member  of  sudi 
partnership,  was  admissible  in  evidence,  although  the  exact 
words  used  by  defendant  in  the  interview  were  not  given,  where 
from  the  evide&ce  of  the  author  of  the  artlde  and  defendant  the 
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Jury  would  be  Justified  In  belieying  tliat  the  article  wm  a  eub- 
Btantially  correct  reproduction  of  the  interview. 

7.  8ame- 

In  an  action  to  charge  defendant  as  a  member  of  a  partner- 
8hlp»  a  newspaper  article  based  upon  an  interview  with  defendant 
and  stating  that  defendant  and  another  had  formed  such  partner- 
ship, a  perusal  of  which  led  plaintiff  to  apply  to  the  supposed 
partnership  for  employment,  is  admissible  In  eyidence  whether 
a  correct  reproduction  of  defendant's  language  or  not,  where  It 
is  shown  that  defendant  saw  the  article  and  knew  that  It  resulted 
from  an  Interview  with  him,  and  made  no  effort  to  have  it  cor- 
rected. 

8.  Instructions— Aetion  for  Wages. 

In  an  action  for  the  value  of  services  where  there  was  no 
evidence  that  plaintiff  entered  the  employ  of  defendant  under  an 
agreement  whereby  he  was  to  receive  no  pay,  an  instruction  to 
the  effect  that  if  he  did  enter  the  employ  of  defendant  under  such 
contract,  then,  unless  the  plaintiff  proved  a  later  contract  with 
defendant  whereby  he  was  to  receive  pay,  the  Jury  must  find  tar 
defendant,  was  properly  refused. 

Appeal  from  the  County  Court  of  El  Paso  County. 

Mr.  John  M.  Habnan  and  Mr.  J.  S.  Danseb,  for 
appellant. 

Mr.  H.  McOabby  and  Mr.  L.  H.  Bousb,  for  ap* 
pellee. 

Thomson^  J. 

W.  R.  Walton  brought  suit  against  F.  P.  Stev- 
ens  and  W.  E.  MeChristie  to  recover  wages  which  he 
claimed  they  owed  him  for  services  rendered.  The 
action  was  commenced  before  a  justice  of  the  peace, 
and  there  being  no  written  pleadings,  the  nature  and 
amount  of  the  claim  must  be  found  in  the  evidence* 
From  that  it  appears  that  the  plaintiff  charged  the 
defendants,  as  partners,  doing  business  under  the 
name  of  The  Nonpareil  Portrait  and  Publishing  Com- 
pany, and  that  the  services  for  which  he  claimed  com- 
pensation, consisted  in  printing  and  toning  certain 
pictures,  printing  and  finishing  standard  views  of 


•  

442  Stevens  v.  Walton.  [  17  C.  A, 

Colorado  scenery,  and  doing  general  photo  work. 
Summons  was  served  on  Stevens  only;  McChristie 
did  not  appear.  The  jury  found  for  the  plaintiff, 
and  Stevens  is  here  by  appeal  from  the  judgment  en- 
tered on  the  verdict. 

There  was  evidence  to  warrant  the  jury  in  find- 
ing that  Stevens  held  himself  out  as  a  partner  with 
McChristie,  and  there  was  some  evidence  that  there 
was  an  actual  partnership  between  the  two  men— 
notably  a  bond  executed  by  Stevens  to  McChristie, 
at  the  time  their  business  relations  ceased,  which  re- 
cited a  sale  by  McChristie  of  his  interest  in  the  busi- 
ness, stock  and  fixtures,  to  Stevens;  the  latter  as- 
suming all  the  obligations  of  the  business.  The  evi- 
dence also  supported  the  finding  of  the  jury  as  to  the 
amount  which  was  due  the  plaintiff;  and  unless 
Stevens'  case  was  prejudiced  by  error  committed  at 
the  trial,  or  in  the  giving  or  refusing  of  instructions, 
the  judgment  below  must  be  affirmed. 

In  the  printed  argument  for  the  appellant,  most 
of  the  assignments  of  error  have  been  abandoned; 
and  we  shall  notice  those  only  upon  which  reliance 
is  now  specifically  placed. 

The  plaintiff  was  asked  what  his  services  ren- 
dered for  the  defendants  were  worth.  Stevens  ob- 
jected to  the  question  as  immaterial,  incompetent  and 
irrelevant.  In  support  of  his  objection,  he  refers  us 
to  the  case  of  Republican  Publishing  Co.  v.  Miner, 
12  Colo.  77,  in  which  it  was  held  that  the  statement  of 
a  witness  that  his  understanding  of  a  publication  al- 
leged to  be  libelous,  was  that  it  charged  the  offense 
of  an  attempt  to  commit  murder,  was  improperly  ad- 
mitted; and  to  the  case  of  R.  R.  Co.  v.R.  R.  Co.,  67 
m.  142,  which  is  equally  irrelevant.  A  person  is  pre- 
sumed to  know  the  value  of  his  own  services,  and  is 
a  competent  witness  to  such  value.  The  objection 
was  very  properly  overruled. 
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H.  J.  Olmsteady  a  witness  for  the  plaintiff,  was 
interrogated  as  follows : 

**Now,  from  what  you  know  of  photography  at 
this  time,  and  what  you  saw  of  Mr.  Walton's  work 
there,  state  to  the  jury  what  degree  of  skill  he  had 
as  a  workman  in  that  occupation  T* 

The  question  was  followed  by  this  from  Stevens : 

**  Defendant  objects  as  incomi)etent.'' 

Objections  should  be  sufficiently  si)ecific  to  en- 
able a  court  to  rule  upon  them  intelligently.  We  think 
this  one  hardly  meets  the  requirement.  The  court  al- 
lowed the  question  to  be  answered;  and,  regardless 
of  the  sufficiency  or  insufficiency  of  the  objection,  we 
think  the  ruling  was  right.  The  witness  had  been  en- 
gaged by  the  side  of  the  plaintiff,  in  the  same  kind 
of  work,  and,  from  his  testimony,  would  seem  to  have 
been  quite  familiar  with  its  details,  and  a  very  good 
judge  of  its  merit  when  done.  His  answer  was: 
**As  far  as  I  can  judge,  I  would  say  that  Mr.  Wal- 
ton's work  was  very  good." 

We  think  he  possessed  the  qualifications  neces- 
sary to  enable  him  to  testify. 

In  his  cross-examination  of  Olmstead,  Stevens' 
counsel  asked  him  this  question : 

**Now,  what  was  the  state  of  Mr.  Walton's 
health  when  he  entered  the  employ  of  the  Nonpareil 
Portrait  and  Publishing  Company,  if  you  know?" 

The  court  sustained  an  objection  to  the  question 
on  the  ground  that  it  was  not  proper  cross-examina- 
tion. For  Stevens  it  is  said  that  in  the  direct  exami- 
nation of  the  witness,  the  plaintiff's  counsel  brought 
out  testimony  concerning  his  health,  and  that,  there- 
fore, the  cross-interrogatory  was  proper.  While  the 
witness  was  being  directly  examined,  and  while  he 
was  testifying  concerning  a  Mr.  Lombard,  who  had 
succeeded  the  plaintiff  in  his  position  with  the  Non- 
pareil Portrait  and  Publishing  Company,  he  was 
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questioned  as  follows,  retaming  the  annexed  an- 
swers : 

*  *  Q.  You  may  state  whether  he  (Lombard)  could 
do  any  better  work  than  Mr.  Walton  t 

**  A.  He  could  do  a  greater  variety,  but  I  dont 
think  any  better. 

**Q.    Could  he  do  any  more  of  it? 

^'A.  He  was  a  stronger  man,  and  could  work 
longer  hours.  * ' 

It  is  in  this  last  answer  that  counsel  find  the  evi- 
dence concerning  the  plaintiff's  health,  which  they 
say  entitled  them  to  a  response  to  the  question.  That 
simply  because  one  man  is  physically  stronger  than 
another,  there  is  something  wrong  with  the  latter 's 
health,  is  a  new  proposition  to  us.  In  the  present 
state  of  our  knowledge,  we  are  compeUed  to  disagree 
with  counsel,  and  to  hold  that  the  court  was  right  in 
excluding  the  proposed  testimony. 

A  printed  circular  of  some  kind,  marked  **  Ex- 
hibit (J, ' '  and  offered  in  evidence  by  Stevens,  was  re- 
jected by  the  court.  Counsel  say  the  ruling  was  er- 
ror. We  do  not  know  what  the  paper  contained.  The 
following  is  all  the  abstract  says  about  it:  ''Exhibit 
G.  This  is  an  advertising  circular  used  by  the  Non- 
pareil Portrait  and  Publishing  Company  to  advertise 
the  business  at  both  the  main  and  branch  offices." 

Without  further  information  on  the  subject  than 
the  foregoing  imparts,  we  must  presume  that  the 
court  ruled  correctly. 

The  court  admitted,  over  Stevens*  objection,  an 
article  published  in  the  Colorado  Springs  Gazette 
prior  to  the  plaintiff's  employment  by  the  Nonpareil 
Publishing  Company,  in  which,  among  other  things, 
it  was  stated  that  a  partnership  had  been  formed  be- 
tween McChristie  and  Stevens,  and  in  which  the 
nature  of  the  business  they  proposed  to  carry  on  was 
described.    It  was  a  perusal  of  this  article  that  led 
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the  plaintiff  to  apply  to  the  supposed  partnership  for 
employment.  The  objection  to  it  was  that  it  was 
hearsay.  Mr.  McKay,  a  reporter  for  the  Gazette,  and 
the  anthor  of  the  article  in  question,  was  examined 
for  Hie  plaintiff  concerning  it  He  testified  that  it 
was  the  result  of  an  interview  he  had  with  Stevens, 
and  was  based  on  information  he  received  from 
Stevens;  that  while  he  did  not  use  Stevens'  exact 
words,  and  while  he  could  not  say  that  Stevens  said 
a  partnership  had  been  formed,  the  contents  of  the 
article  were  in  harmony  with  the  statements  Stevens 
made,  and  tiiat  in  writing  it,  he  followed  the  impres- 
sions Stevens '  talk  had  produced  on  him.  Mr.  Stev- 
ens admitted  the  interview,  saying  he  stated  to  Mr. 
McKay  that  a  photographer  told  him  tliere  appeared 
to  be  a  good  field  in  that  part  of  the  country  for  a 
photocopying  and  enlarging  business ;  intimated  that 
he  (Stevens),  having  a  considerable  reputation, 
would  be  a  valuable  man  to  represent  him  (the  pho- 
tographer); and  made  a  proposition,  but  made  no 
definite  conditions  on  the  subject  of  partnership.  The 
court  then  asked  the  witness:  ^^Is  what  you  have 
stated  what  you  told  McKay f  The  answer  was: 
**  As  near  as  I  can  remember  it  is ;  I  went  into  details 
that  way,  and  I  told  him  that  finally  the  arrange- 
ments were  consummated  for  business,  and  we  should 
go  into  business  in  that  way ;  I  told  McKay  all  that, 
but  of  course  I  did  not  expect  for  him  to  write  all 
these  details  up,  and  he  made  a  third  of  a  column  arti- 
cle out  of  it.  * '  Stevens  was  examined  further  by  his 
counsel  as  follows : 

**Q.  Did  you  pay  Mr.  McKay  anything  for 
thatf    A.  No,  sir. 

**Q.  Did  you  see  the  article  in  the  Gazette  f  A. 
Which? 

^^Q.  The  article  in  question  T   A.   Tes,  I  saw  it 

'^Q.  Did  Mr.  McKay   represent  facts   as   yon 
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stated  them  to  himt  A.  No,  not  exactly;  I  just 
looked  at  it  as  like  almost  all  such  newspaper  items, 
the  accuracy  of  which  wasn't  the  chief  value  of  the 
thing  to  our  enterprise;  it  was  just  the  fact  that 
something  was  going  to  be  done,  and  we  wanted  peo- 
ple to  know  that  something  was  going  to  be  done;  I 
laughed  about  the  article  a  good  deal." 

The  fact  of  the  interview  is  established  by  the 
testimony  of  both  parties  to  it.  Stevens  said  that  the 
article  did  not  state  the  facts  exactly  as  he  gave 
them.  We  would  infer  from  his  use  of  the  word  *' ex- 
actly" in  the  connection  in  which  it  occurs,  that  he 
regarded  the  difference  as  slight.  McKay  testified 
that  he  did  not  reproduce  Stevens'  exact  words,  so 
that  there  does  not  appear  to  be  any  important  dis- 
agreement between  the  witnesses.  A  jury  would  be 
justified  by  the  evidence  in  believing  that  the  article 
was  a  substantially  correct  reproduction  of  the  in- 
terview. 

But,  after  all,  whether  it  was  correct  or  not  is 
immaterial.  Stevens  saw  the  publication  when  it  ap- 
peared; he  knew  that  it  resulted  from  his  interview 
with  McKay;  and  if  it  reported  his  statements  un- 
truly, it  was  his  duty,  in  order  that  the  public  might 
not  be  misled,  to  cause  the  proper  corrections  to  be 
made.  But  he  found  no  fault  with  the  article;  he 
wanted  the  people  to  know  that  something  was  going 
to  be  done,  apparently  regarding  accuracy  of  state- 
ment as  unimportant;  and  instead  of  attempting  to 
correct  false  impressions  which  it  might  produce,  he 
*^ laughed  about  the  article  a  good  deal."  He  was 
entirely  willing  that,  true  or  false,  it  should  be  be- 
lieved. He  thus  made  himself  responsible  for  the 
statements  in  the  publication,  and  so  held  himself  out 
to  the  world  as  a  partner  with  McChristie.  It  would 
have  been  error  to  exclude  the  article. — See  Fletcher 
V.  PuUen,  70  Md.  205. 
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Stevens  complains  of  the  refusal  of  the  court  to 
give  the  following  instruction: 

* '  If  the  plaintiff  entered  the  employ  of  the  Non- 
pareil Portrait  and  Publishing  Company  under  a 
contract  whereby  he  was  to  receive  no  pay,  then,  un- 
less the  plaintiff  has  proved  that  there  was  a  later 
contract  between  the  plaintiff  and  the  defendant, 
Stevens,  as  a  partner,  whereby  the  plaintiff  was  to 
receive  pay,  you  must  bring  in  a  verdict  in  favor  of 
the  defendant  Stevens.  *  * 

There  was  no  evidence  that  the  plaintiff  entered 
the  employ  of  the  Nonpareil  Portrait  and  Publishing 
Company  under  a  contract  whereby  he  was  to  receive 
no  pay.  No  witness  testified  that  there  was  any  such 
contract;  That  instruction,  if  given,  would  have  mis- 
led the  jury,  and  it  was  the  duty  of  the  court  to  re- 
fuse it. — Fisk  V.  Electric  Light  Co.,  3  Colo.  App.  319. 

We  have  now  disposed  of  all  the  assignments  of 
error  to  which  our  attention  has  been  directed  in  the 
argument  for  Stevens.  The  court  submitted  the  ques- 
tions arising  upon  the  facts  by  instructions  which  are 
imobjectionable,  and  the  judgment  entered  on  the  ver- 
dict must  be  affirmed.  Affirmed. 


[No.  2669.] 

Perkins  v.  Boyd. 

Appellate  Practice — Failure  to  File  Record  In  Time— DIsmlual. 

The  failure  of  an  appellant  to  file  his  record  with  the  ap- 
pellate court  within  the  time  prescribed  by  the  code  does  not  of 
Itself  deprive  him  of  his  appeal.  An  appeal  will  not  be  dis- 
missed because  the  record  was  not  filed  within  the  required  time, 
where  the  motion  to  dismiss  was  not  made  until  after  the  record 
was  filed,  and  where  it  appears  that  no  prejudicial  delay  has  been 
caused  by  the  failure  to  file  the  record  within  the  prescribed  time. 
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Appeal  from  the  District  Court  of  El  Paso  County. 
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Mr.  C.  J.  Pebkins,  for  appellant. 
Mr.  H.  McGabby,  for  appellee. 

Per  Curiam. — This  cause  having  been  appealed 
more  than  thirty  days  before  the  conoimencement  of 
the  January  term,  1902,  of  this  court,  the  record 
should  have  been  lodged  in  the  office  of  the  clerk  of 
this  court  not  later  than  January  15,  being  the  third 
day  after  the  beginning  of  said  term.— Code,  sec.  389. 

It  was  not  so  lodged,  however,  until  February 
28,  following. 

Appellee  moved  to  dismiss  the  appeal  on  the 
ground  of  this  failure,  but  said  motion  was  not  filed 
until  April  7,  1902,  long  subsequent  to  the  actual  fil- 
ing of  the  record. 

The  code  section  has  been  directly  passed  upon 
by  the  supreme  court  in  a  case  involving  a  precisely 
similar  state  of  facts,  and  it  was  there  held  that*  the 
failure  of  appellants  in  this  respect  did  not  of  itself 
deprive  them  of  their  appeal. — Thalheimer  v.  Crow, 
13  Colo.  403,  citing  Sparraw  v.  Strong,  3  Wall.  103. 

Upon  the  authority  of  this  decision,  and  it 
further  appearing  that  no  prejudicial  delay  has  been 
occasioned  by  the  failure  of  appellant,  the  motion  to 
dismiss  will  be  denied.  Motion  denied. 


[No.  257S.] 


i9    ^/  BOSEBEBEY  V.   ThE  VaIXEY   BuILDIKQ  AND  LkUK 

'^®  ^/  Association. 

1.  Appellate  Practice— Failure  to  Pray  Appeal  Within  Time— 
Jurlediction— Appearance— Waiver. 
The  requirement  of  the  code  that  an  a^^peal  must  be  prayed 
for  within  five  daye  after  Judgment  is  rendered  is  Jurisdlctioiial, 
and  where  an  appeal  was  prayed  for  more  than  fivo  daya  after 
the  judgment  was  rendered,  the  appellee  by  entering  a  general 
appearance  in  the  appellate  court,  does  not  walTo  the  require- 
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ment,  but  the  appeal  must  be  dismissed  upon  motion  qiade  k% 
any  time  before  final  hearing  and  Judgment 
2.    Same-— Dismissal — Redocketing  on  Error. 

Where  an  appeal  is  dismissed  because  not  prayed  for  within 
fiTe  days  after  the  judgment  was  rendered  the  cause  will  be  re- 
docketed  on  error  if  the  appellate  court  would  have  jurisdiction 
of  the  cause  if  brought  up  by  writ  of  error. 

Appeal  from  the  District  Court  of  Teller  County. 

Messrs.  Temple  &  Ceump,  for  appellant. 
Messrs.  Parker  &  Scott,  for  appellee. 

Per  Curiam. — The  judgment  from  which  an  ap- 
peal is  sought  in  this  case  was  rendered  April  22, 
1901.  On  May  29,  following,  at  a  subsequent  term  of 
court,  and  not  until  then,  was  an  appeal  prayed  for. 

The  right  to  an  appeal  is  purely  statutory,  and  to 
be  available,  the  statutory  terms  and  conditions  upon 
which  the  right  is  given,  must  be  complied  with. — 
Clelland  v.  Tanner,  8  Colo.  253 ;  Colorado  Springs  L. 
8.  Co.  V.  Godding,  20  Colo.  72 ;  Tierney  v.  Campbell, 
7  Colo.  App.  300;  Mercer  v.  Mercer,  13  Colo.  App. 
244. 

An  express  statutory  condition  upon  which  an 
appeal  is  allowed  and  may  be  taken,  is  that  the  ap- 
peal be  prayed  for  within  five  days  after  the  time  of 
rendering  the  judgment  or  decree.^— Code,  sec.  388. 

This  provision  of  the  code  is  jurisdictional.  In 
the  Godding  case,  supra,  it  was  said:  **This  court 
is  without  jurisdiction  by  appeal,  for  it  appears  from 
the  record  before  us  that  *  *  •  the  appeal  was 
not  prayed  for  until  fifteen  days  after''  judgment 
was  rendered.  Upon  the  express  authority  of  this 
and  other  cases  in  which  the  question  has  been  passed 
upon  by  both  appellate  courts  it  would  seem  that 
where  there  had  been  a  failure  to  pray  for  an  appeal 
within  the  statutory  time,  and  the  jurisdiction  is  chal- 
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lenged  upon  that  ground^  the  appellate  court  has  no 
discretioii  other  than  to  dismiss  the  appeal. 

It  is  contended,  however,  that  in  this  instance 
the  requirement  has  been  waived  by  a  general  ap- 
pearance of  the  appellee  in  this  court,  and  by  the  long 
delay  in  presenting  the  motion  to  dismiss.  We  may 
concede  that  the  facts  of  the  case  would  be  sufficient 
to  justify  the  court  in  holding  that  there  has  been  a 
waiver,  if  there  can  be  such  where  the  other  party 
appears  at  all,  and  challenges  the  jurisdiction  before 
final  hearing  and  judgment.  It  is  well  settled  by  re- 
peated and  numerous  decisions  of  both  appellate 
courts  that  jurisdiction  by  appeal  cannot  be  con- 
ferred by  consent.  Joinder  in  error  cannot  confer  it 
nor  waive  it. — Gordon  v.  Gray,  19  Colo.  167 ;  Thome 
V.  Ornauer,  6  Colo.  39. 

A  waiver  in  any  case  is  really  implied  consent 
by  a  failure  to  object.  Counsel  in  discussing  waiver 
do  not  distinguish  between  cases  where  the  appellate 
court  has  original  jurisdiction  of  the  subject-matter, 
and  those  where  it  has  not.  In  this  case,  this  court 
has  jurisdiction  only  by  appeal,  and  has  no  original 
jurisdiction  of  the  subject-matter.  If  the  latter  were 
true,  the  result  might  be  different. 

The  motion  of  appellee  to  dismiss  the  appeal  for 
lack  of  jurisdiction  must  be  sustained.  In  accord- 
ance, however,  with  the  provisions  of  section  1,  page 
80,  Laws  1893,  being  section  388a  of  Mills'  Anno- 
tated Code,  the  clerk  will  be  ordered  to  enter  the 
action  as  pending  on  writ  of  error. 

Appeal  dismissed. 
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MOYNAHAN  V.  PeBKINS. 


Appellate  Practice — Failure  to  File  Assignment  of  Errors — Dis- 
missal. 

The  rules  of  the  court  of  appeals  requiring  an  appellant  to 
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assign  errors  in  writing  at  the  time  of  filing  the  transcript  and 
providing  that  in  case  of  failure  to  assign  error  the  appeal  may 
be  dismissed,  do  not  necessarily  require  a  dismissal  in  all  cases, 
because  of  a  failure  to  assign  errors  within  the  time  fixed.  An 
appeal  will  not  be  dismissed  because  of  a  failure  to  assign  errors 
within  the  time  fixed,  where  the  appellant  makes  a  showing  tend- 
ing to  explain  and  excuse  the  failure,  and  where  it  appears  that 
no  material  delay  nor  prejudice  to  appellee  has  been  caused 
thereby. 

Appeal  from  the  District  Court  of  Teller  County. 
Mr.  B.  F.  Montgomery,  for  appellant. 
Mr.  C.  J.  Perkins,  pro  se. 

Per  Curiam. — Appellee  moves  to  dismiss  this  ap- 
peal upon  several  grounds,  but  there  are  only  two 
which  require  any  notice.  One  is  that  no  assignment 
of  errors  had  been  filed;  the  other  is  that  the  record 
had  not  been  lodged  in  this  court  within  the 
time  required  by  code  section  389.  Rule  11  of 
this  court  requires  an  appellant  to  assign  errors 
in  writing  at  the  time  of  filing  the  transcript  of 
the  record,  and  rule  12  provides  that  if  appel- 
lant shall  fail  to  assign  error  the  appeal  may 
be  dismissed.  An  assignment  of  errors  is  of  course 
indispensable  to  the  perfecting  of  an  appeal  and  to 
its  hearing,  but  the  rule  does  not  necessarily  require 
in  all  cases  a  dismissal  because  of  a  failure  to  assign 
error  within  the  time  fixed.  In  this  case  counsel  for 
appellant  makes  a  showing  tending  to  explain  and 
excuse  his  failure  in  this  respect.  It  further  appear- 
ing that  no  material  delay  has  been  occasioned  by  it 
and  that  the  appellee  has  not  been  prejudiced  thereby 
the  motion  will  not  be  sustained  on  that  ground. — 
Home  V.  Duff,  5  Colo.  344. 

The  appellant  may  present  and  have  filed  with 
the  clerk  of  this  ccJurt  a  proper  assignment  of  errors 
within  fifteen  days  from  this  date.    Upon  failure  so 
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to  do  the  appellee  may  renew  his  motion  to  dismiss 
and  it  will  be  sustained. 

The  second  ground  of  the  motion  is  based  upon 
a  precisely  similar  state  of  facts  to  that  in  Perkins  v. 
Boyd,  ante,  page  447,  and  for  the  same  reasons  there 
given  this  ground  will  not  be  sustained.  The  motion 
to  dismiss  will  be  denied.  Motion  denied. 


[No.  2069.] 

The  First  National  Bank  of  Aspen  v.  The  Mineral 
Farm  Consolidated  Mining  Company. 

1.  Birit  and  Note*— Conditional^Notlce— Negotiability. 

A  deed  and  an  assignment  of  the  grantor's  interest  In  a 
mining  lease  was  made  to  a  corporation  in  consideration  that  the 
corporation  should  pay  to  a  third  party  a  certain  sum  as  the 
money  was  received  from  the  sale  of  ores.  The  corporation  by 
its  hoard  of  directors  adopted  a  resolution  directing  its  note  to 
be  given  to  said  third  party  for  said  sum  payable  on  demand,  in 
compliance  with  the  conditions  of  said  deed,  and  directing  its 
treasurer  to  pay  on  said  note  as  fast  as  practicable  sums  re- 
ceived from  sale  of  ore.  The  corporation's  unconditional  promis- 
sory note  payable  on  demand  was  executed  and  delivered  to  said 
third  party.  Several  payments  were  made  and  indorsed  on  the 
note.  By  a  subsequent  resolution  of  the  board  of  directors  the 
note  was  recognized  as  an  unconditional  debt  of  the  corpora- 
tion. The  note  was  transferred  for  value  without  notice,  to  the 
purchaser,  of  the  deed  to  the  corporation  or  of  its  resolution  au- 
thorizing the  execution  of  the  note,  but  with  notice  of  the  pay- 
ments made  on  the  note  and  of  the  subsequent  resolution  of  the 
board  of  directors  recognizing  the  note  as  unconditional.  Held, 
that  In  an  action  upon  the  note  the  payor  cannot  be  heard  to 
say  that  the  note  was  a  conditional  obligation  the  payment  of 
which  depended  upon  realizing  a  sufficient  sum  from  the  sale 
of  ores. 

2.  Bills  and  Notes— Negotiability. 

The  mere  notation  upon  the  face  of  a  promissory  note, 
"This  note  is  secured  by  quitclaim  deed  of  this  date."  did  not 
charge  a  purchaser  of  the  note  with  notice  of  the  terms  of  the 
quitclaim  deed  nor  affect  the  negotiability  of  the  note. 
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3.  dills   and    Notes— Payable   on    Demand — Maturity— Negotia- 

bility. 
A  demand  note  falls  due  within  a  reasonable  time,  but  what 
is  a  reasonable  time  depends  upon  the  facts  and  circumstances 
surrounding  the  running  of  such  time.  If  the  length  of  time  a 
demand  note  has  been  outstanding  taken  together  with  the  facts 
and  circumstances  surrounding  it  would  Justify  a  reasonable  pre- 
sumption in  the  mind  of  the  indorsee  at  the  time  of  indorsement 
that  payment  upon  the  note  had  been  refused  or  would  be  re- 
fused if  demand  were  made  the  indorsee  takes  the  note  as  dis- 
honored, otherwise  he  takes  as  a  purchaser  before  maturity. 

4.  Same. 

Where  a  demand  note  had  run  about  three  months  before 
its  indorsement,  and  a  few  days  before  its  indorsement  the  payOr 
had  made  a  payment  on  the  note  and  by  a  resolution  of  its  board 
of  directors  had  recognized  the  note  as  an  unconditional  obliga- 
tion and  made  provision  for  its  payment,  the  facts  and  circum- 
stances were  not  such  as  to  raise  a  reasonable  presumption  that 
the  note  was  dishonored  at  the  time  it  was  received  by  the  in- 
dorsee. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  Charles  J.  Hughes,  Jr.,  and  Mr.  R.  G. 
Withers,  for  appellant. 

Mr.  Wm.  O'Brien,  for  appellee. 
Gunter,  J. 

Appellant  sued  upon  this  note : 
**$6,707.91.  Aspen,  Colorado,  March  7, 1894. 

**0n  demand,  after  date,  we  promise  to  pay  to 
the  order  of  The  Famous  Mining,  Tunnel  and  Im- 
provement Company  Six  Thousand  Seven  Hundred 
and  Seven  91-100  Dollars,  with  interest  at  the  rate  of 

one  per  cent,  per  month  until  paid,  and per 

cent,  attorney's  fees  if  not  paid  at  maturity. 

**This  note  is  secured  by  quitclaim  deed  of  this 
date. 

**  Value  received. 
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'^The  St.  Joe  and  Mineral  Farm  Consolidated 
Mining  Company, 
[seal.]  **B.  Clark  Wheeler,  President 

''Attest:    E.  W.  Young,  Secretary. 

•  ••••••••• 

*  *  The  Famous  Mining,  Tunnel  and  Improvement  Co. 

'*B.  Clark  Wheeler,  Manager. 
''B.Clark  Wheeler.'' 

From  a  verdict  and  judgment  thereon  for  de- 
fendant is  this  appeal. 

The  facts  are:  March  7,  1894,  Wheeler  exe- 
cuted and  delivered  this  deed : 

* '  Know  all  men  by  these  presents  that  I,  B.  Clark 
Wheeled  •  •  •  have  sold  and  do  hereby  sell,  con- 
vey and  quitclaim  to  The  St.  Joe  and  Mineral  Farm 
Consolidated  Mining  Company  all  my  interest  in  the 
following  described  property  (here  follows  descrip- 
tion of  real  estate  situate  in  Pitkin  county,  state  of 
Colorado).  And  I  do  hereby  transfer  and  assign  any 
•  •  •  interest  that  I  may  have  in  and  to  a  certain 
lease  and  the  options  and  agreements  named  in  a  cer- 
tain lease  bearing  date  October  18, 1888,  *  *  *  in 
consideration  of  one  dollar  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  and  the  further 
consideration  that  the  said  company  shall  pay  to  The 
Famous  iftining,  Tunnel  and  Improvement  Company, 
as  the  money  is  received  from  the  sale  of  ores,  the 
sum  of  six  thousand  seven  hundred  and  ninety-one 
hundredths  ($6,707.91)  dollars,  with  interest  at  one 
per  cent,  per  month  from  date  until  paid    *    *    *  . 

' '  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  7th  day  of  March,  A.  D.  1894. 

"B.  Clark  Wheeler." 

"Recorded  March  8, 1894.'' 

March  21,  1894,  the  board  of  directors  of  the 
St.  Joe  company  passed  this  resolution : '  *  At  a  called 
meeting  of  the  board  of  directors  of  the  St  Joe  and 


Apr.,  '02.]      Bank  v.  Min.  Fabm  €.  M.  Co.  455 

Mineral  Farm  Consolidated  Mining  Company,  held 
at  the  office  of  the  company  *  *  •  there  were  pres- 
ent •  •  •  the  following  resolution  was  then  of- 
fered *  •  *  Whereas,  by  resolution  of  the  board  of 
directors  of  this  company  it  was  required  of  B.  Clark 
Wheeler  that  he  obtain  title  of  the  parties  holding  in- 
terests *  •  •  and  convey  the  same  to  this  company, 
and  Whereas,  he  has  obtained  interests  of  the  fol- 
lowing named  gentlemen  ♦  *  •  and  has  conveyed 
the  same  to  this  company  with  the  provision  that  the 
company  shall  pay  from  the  proceeds  of  the  mine  to 
The  Famous  Mining,  Tunnel  and  Improvement  Com- 
pany the  sum  of  $6,707.91,  being  the  balance  of  the 
amount  paid  for  interests,  with  interest  to  date  of 
transfer  to  the  company  at  twelve  per  cent,  per  an- 
num ;  it  is  therefore  ordered  that  the  president  and 
secretary  of  this  company  shall  execute  to  said  The 
Famous  Mining,  Tunnel  and  Improvement  Company 
the  company's  note  payable  on  demand,  with  interest 
at  one  per  cent,  per  month,  said  note  to  be  dated  the 
day  of  said  transfer  in  compliance  with  the  conditions 
of  said  conveyance  and  that  the  president  and  treas- 
urer are  hereby  authorized  to  pay  on  said  note  sums 
received  from  the  sale  of  ore  as  fast  as  practicable, 
after  paying  the  running  expenses  of  the  company. 

*'0n  motion  the  resolution  was  unanimously 
adopted. 

*' Approved  March  22,  1894. 

**B.  Clark  Wheeler,  President. 

' '  Attest,  E.  W.  Young,  Secretary. ' ' 

The  note  in  suit  was  executed  and  delivered. 
Payments  by  check  aggregating  $2,487.88,  made  at 
eight  distinct  dates  beginning  March  17,  1894,  and 
ending  May  11  same  year,  were  endorsed  on  the  note 
prior  to  its  purchase  by  appellant. 

May  14,  1894,  the  following  contract  was  made 
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between  the  directors  of  the  St.  Joe  company,  B. 
Clark  Wheeler,  and  S.  L.  Hansbrough :  * '  This  con- 
tract and  agreement  made  and  entered  into  this  14th 
day  of  May,  A.  D.  1894,  by  and  between  The  St.  Joe 
and  Mineral  Farm  Consolidated  Mining  Company, 
*  •  •  of  the  first  part,  B.  Clark  Wheeler,  as  joint 
agent  for  S.  L.  Hansbrough  and  the  said  company, 
and  S.  L.  Hansbrough,  parties  of  the  second  part, 
and  T.  G.  Lyster,  party  Of  the  third  part: 

*  *  Witnesseth :  That,  whereas,  the  said  party  of 
the  first  part  is  indebted  to  the  said  party  of  the  third 
part  upon  the  promissory  note  of  said  party  of  the 
first  part,  dated  May  10, 1892,  to  The  Continental  Di- 
vide Mining  Investment  Company,  for  the  sum  of 
forty  thousand  dollars,    •    •    • 

**  And  whereas,  the  said  party  of  the  first  part,  by 
its  certain  indenture  of  lease  dated  the  22nd  day  of 
July,  1893,  did  grant,  demise  and  let  unto  the  said  S. 
L.  Hansbrough,  one  of  the  parties  of  the  second  part 
hereto,  that  certain  portion  of  the  mining  property  of 
the  said  party  of  the  first  part,  known  as  the  Mineral 
Farm,  to  have  and  to  hold  to  the  said  S.  L.  Hans- 
brough for  the  period  of  thirty  months  from  the  date 
of  the  said  lease,  upon  the  payment  by  the  said  lessee 
of  certain  royalties  and  the  performance  of  certain 
covenants  in  the  said  lease  set  out,    •    •    • 

**  And  whereas,  the  said  party  of  the  first  part  is 
also  indebted  to  The  Famous  Mining  Tunnel  and  Tia- 
provement  Company,  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of 
Colorado,  upon  a  certain  promissory  note  made  by 
the  said  party  of  the  first  part  to  the  said  Famous 
Mining,  Tunnel  and  Improvement  Company,  dated 
March  7,  1894,  for  the  sum  of  $6,707.91,  with  interest 
at  the  rate  of  one  per  cent  per  month,  and  the  party 
of  the  first  part  being  desirous  of  paying  and  satis- 
fying its  said  indebtedness  above  recited,  and  this 
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contract  having  been  duly  authorized  by  resolution 
of  the  board  of  directors  of  the  said  party  of  the  first 
part,  passed  and  approved  on  the  14th  day  of  May, 
1894,    •    •    • 

*'Now,  therefore,  these  presents  witness:  That 
the  said  party  of  the  first  part,  in  consideration  of  the 
premises,  and  in  the  further  consideration  of  the  sum 
of  $1  to  the  said  party  of  the  first  part  in  hand  paid 
by  the  said  party  of  the  third  part,  the  receipt 
whereof  is  hereby  confessed  and  acknowledged,  has 
assigned,  transferred,  and  set  over,  and  does,  by 
these  presents,  sell,  assign,  transfer  and  set  over  unto 
the  said  party  of  the  third  part,  or  his  assigns,  all 
royalties  due  or  to  become  due  to  the  said  party  of  the 
first  part  from  the  said  S.  L.  Hansbrough,  one  of  the 
parties  of  the  second  part,     *     ♦     ♦. 

**And  the  said  B.  Clark  Wheeler,  one  of  the  par- 
ties of  the  second  part,  as  joint  agent  of  the  said  party 
of  the  first  part  and  the  said  S.  L.  Hansbrough  one  of 
the  parties  of  the  second  part  hereto  shall  pay  and 
deliver  to  the  said  party  of  the  third  part  any  and  all 
such  royalties  accruing  under  said  lease     *     *     *. 

*^  And  the  said  party  of  the  third  part  doth  here- 
by agree  to  apply  the  said  royalties  so  to  be  received 
by  him  as  follows :  ( Then  after  enumerating  three  dif -» 
ferent  dispositions  to  be  made  of  the  royalties  so  re- 
ceived provides  a  fourth.) 

**4th.  The  remainder  of  said  balance,  to  wit,  ten 
per  cent  thereof,  he  shall  pay  to  the  holder  of  said 
note  of  the  party  of  the  first  part  to  the  said  Famous 
Mining,  Tunnel  and  Improvement  Company,  until 
the  same  shall  be  paid,  or  until  the  termination  of  the 
said  lease    *    *     *  . ' ' 

June  11, 1894,  appellant  purchased  this  note  pay- 
ing value  therefor  without  actual  notice  of  the  above 
quitclaim  deed  of  March  7;  without  actual  notice  of 
the  resolution  of  the  board  of  directors  above  men- 
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tioned  of  March  21,  and  without  any  intimation  of  the 
claim  that  the  note  was  conditional,  but  did  have 
actual  knowledge  of  the  above  payments  made  upon 
the  note,  up  to,  and  including,  the  payment  of  May 
11,  1894,  and  of  the  resolution  of  the  directors  just 
recited,  of  May  14, 1894,  whereby  it  was  distinctly  re- 
cited that  the  note  in  question  was  an  unconditional 
and  existing  obligation  of  the  company,  and  whereby 
provision  was  made  for  payments  to  be  applied  on 
said  note. 

The  Mineral  Farm  Consolidated  Mining  Com- 
pany is  the  successor  by  consolidation  under  the  stat- 
ute to  The  St.  Joe  and  Mineral  Farm  Consolidated 
Mining  Company,  hence  its  being  the  defendant 
herein. 

February,  1895,  appellee  brought  suit  against  B. 
Clark  Wheeler,  who  gave  the  note  here  sued  on,  in 
the  name  of  The  St.  Joe  and  Mineral  Farm  Consoli- 
dated Mining  Company  for  an  accounting  between  it 
and  said  Wheeler,  and  took  judgment  against  him  for 
the  amount  of  this  note  upon  the  basis  that  it  was  an 
existing  obligation  of  The  St.  Joe  and  Mineral  Farm 
Consolidated  Mining  Company. 

There  is  no  substantial  conflict  in  the  testimony, 
the  case  rests  upon  the  above  facts. 

Appellee  contends  that  the  judgment  below 
should  stand,  because  the  note  sued  on  is  a  conditional 
Contract.  Such  contention  is  that  the  note  in  suit 
should  be  construed  in  connection  with  the  above  quit- 
claim deed,  and  that  so  construed  its  payment  is  made 
dependent  upon  realizing  from  the  sale  of  ore  funds 
sufficient  for  such  purpose;  that  the  satisfaction  of 
such  condition  was  not  shown,  and  could  not  be  shown 
under  the  pleadings. 

It  is  further  contended  that  appellant  had  con- 
structive notice  of  the  quitclaim  deed  and  the  alleged 
condition  through  the  memorandum  upon  the  face  of 
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the  note,  '^This  note  is  secured  by  quitclaim  deed  of 
this  date/'  It  is  further  contended  that  appellant 
was  charged  with  notice  of  such  alleged  condition  in 
the  quitclaim  deed  by  the  note  having  been  endorsed 
after  maturity. 

The  quitclaim  deed  imposes  no  limitation  on  the 
note  in  suit  because  it  was  competent  for  the  St.  Joe 
Company,  notwithstanding  the  agreement  between  it 
and  Wheeler  embodied  in  such  quitclaim  deed  to  give 
The  Famous  Mining,  Tunnel  and  Improvement  Com- 
pany an  unconditional  demand  note  to  cover  the 
amount  stated  in  the  deed  as  payable  to  such  com- 
pany. If  the  company  saw  fit  to  give  such  note,  the 
payee  company  to  receive  it,  and  it  was  so  received, 
and  Wheeler  did  not  object,  it  is  not  now  competent 
for  the  payor  company  to  complain  that  the  note  does 
not  follow  the  terms  provided  in  the  Wheeler  quit- 
claim deed.  Such  note  was  so  given,  and  without  ob- 
jection so  received.  Knowledge,  therefore,  by  ap- 
pellant of  the  quitclaim  deed  would  not  have  charged 
him  with  notice  of  a  limitation  upon  the  note.  Again, 
by  the  proceedings  of  the  board  of  directors  on  May 
14,  of  which  this  appellant  had  notice,  it  was  dis- 
tinctly recognized  that  the  note  in  suit  was  an  uncon- 
ditional obligation  of  the  original  payor.  After  such 
recognition  of  the  note  by  payor,  and  the  taking  of  the 
note  by  appellant  for  value,  believing  the  same  to  be 
an  unconditional  obligation,  the  payor  cannot  be 
heard  to  say  that  the  note  was  different  from  what  it 
proclaimed  it  to  be,  to  wit,  an  unconditional  obliga- 
tion of  the  company.  Again,  the  note  was  recognized 
as  an  unconditional  obligation  of  the  company  by  the 
contract  of  June  7,  1894,  between  Hagerman,  Bolles 
and  Wheeler,  which  contract  by  acting  under  it  the 
company  ratified.  Further,  the  suit  begun  in  1895, 
whereby  judgment  was  taken  against  Wheeler  upon 
the  theory  that  this  note  was  an  existing  obligation 
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of  the  company  was  a  ratification  of  the  making  of 
this  note  as  an  unconditional  obligation  of  the  com- 
pany. But  even  assuming  that  as  between  the  origi- 
nal parties  the  quitclaim  deed  placed  a  limitation  on 
the  note,  this  appellant  had  no  notice  of  such  limita- 
tion. The  mere  notation  upon  the  face  of  the  note, 
'*  This  note  is  secured  by  quitclaim  deed  of  this  date" 
did  not  aflfect  the  negotiable  character  of  the  note. 
The  note  as  it  appeared  was  an  unconditional  prom- 
ise to  pay  a  definite  amount  on  demand  with  no  sug- 
gestion upon  its  face  that  these  unequivocal  terms 
were  modified  by  any  other  instrument.  The  memo- 
randum simply  advised  that  as  an  incident  to  the  note, 
given  for  the  purpose  of  securing  it,  and  for  no  other 
purpose,  there  was  a  quitclaim  deed.  There  was  no 
suggestion  in  this  notation  of  an  intention  of  the  par- 
ties to  restrict  the  unconditional  terms  of  the  note  by 
the  quitclaim  deed.  That  this  notation  did  not  charge 
appellant  with  notice  of  the  terms  of  the  quitclaim 
deed  is  fully  sustained  by  the  authorities. 

In  Howry  v.  Eppinger,  12  Mich.  29,  suit  was  by 
an  endorsee  upon  a  promissory  note;  on  the  margin 
thereof  was  written,  *  *  Secured  by  mortgage. ' '  It  was 
contended  that  the  endorsee  was  charged  with  notice 
of  the  contents  of  such  mortgage,  and  that  such  mort- 
gage contained  a  condition  fatal  to  recovery.  The 
court  said,  ^  *  The  words  *  secured  by  mortgage '  formed 
no  part  of  the  notes.  The  object  and  intent  of  the 
parties  in  putting  these  words  upon  the  notes  was  not 
to  limit  or  impair  their  value,  but  to  add  to  it.  It 
was  not  to  notify  third  parties  that  the  mortgage  con- 
tained some  clause  inconsistent  with  the  notes,  and 
which  would  destroy  or  affect  their  negotiable  char- 
acter. •  *  •  But  the  principal  one  (object)  was 
to  show  that  in  addition  to  the  responsibility  of  the 
makers  they  were  also  secured  by  mortgage.  If  the 
makers  intended  to  limit  the  effect  of  the  notes  by  the 
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terms  or  conditions  of  the  mortgage  securing  their 
payment,  they  should  have  done  so  by  language  which 
would  admit  of  no  doubt  as  to  its  intent  and  meaning. 
We  think  these  words  were  neither  sufficient  to  inform 
third  parties  of  the  contents  or  terms  of  the  mort- 
gage, or  to  put  them  upon  inquiry.  *  *  *  It  is 
not  the  duty  of  parties  about  to  purchase  negotiable 
paper  to  make  inquiries  as  to  possible  defenses,  un- 
less either  from  something  appearing  upon  the  face  of 
the  paper,  or  from  facts  communicated  to  them  at  the 
time,  they  could  not  honestly  purchase  without  mak- 
ing further  inquiry,  in  other  words,  that  they  acted  in 
bad  faith. ' ' — See  also  St.  Joe  and  Mineral  Farm  Com- 
pany V.  The  First  National  Bank,  10  Colo.  App.  348, 
50  Pac.  1055. 

In  Biegler  v.  Merchants  Loan  S  Trust  Co.,  62  HL 
App.  560,  it  is  said :  ' '  The  recital  by  indorsement  on 
the  notes  that  they  were  secured  by  a  lien  upon  the 
maker 's  interest  in  certain  horses  described  in  a  speci- 
fied agreement,  had  no  effect  to  put  the  appellee  upon 
inquiry  as  to  the  terms  of  that  agreement.  •  •  • 
A  recital  upon  a  promissory  note,  to  destroy  its  nego- 
tiability, must  be  of  a  kind  that  in  some  respect  quali- 
fies, or  makes  uncertain,  or  conditional,  the  prom- 
ise. ^ ' — See  also  4th  Am.  and  Eng.  Ency.  of  Law,  2d 
ed.,  141-142. 

It  is  further  contended  that  the  mere  fact  that 
the  note  in  suit  had  been  outstanding  from  March  7, 
1894,  to  June  11,  1894,  the  date  of  its  endorsement  to 
appellant,  stamped  it  as  dishonored,  and  that  such 
fact  would  let  in  any  defense  that  could  have  been 
urged  as  between  the  original  parties  to  the  instru- 
ment. The  authorities  are  agreed  that  a  demand  note 
falls  due  within  a  reasonable  time  after  its  making. 
What  is  a  reasonable  time  depends  upon  all  the  facts 
and  circumstances  surrounding  the  running  of  such 
time.    If  the  length  of  time  the  note  had  been  out- 
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standing,  taken  in  connection  with  all  the  other  facts 
and  circumstances,  would  justify  a  reasonable  pre- 
sumption in  the  mind  of  the  endorsee  at  the  time  of 
the  endorsement  that  payment  upon  the  note  had  been 
refused,  or  would  be  refused  if  demand  were  made, 
then  the  endorsee  takes  the  note  as  dishonored,  other- 
wise not. 

'*The  demand  must  be  made  in  a  reasonable 
time,  and  that  will  depend  upon  the  circumstances  of 
the  case,  and  the  situation  of  the  parties/' — Losee  v. 
Dunkin,  7  Johnson's  Reports  69. 

In  this  case  the  facts  were  not  such  as  to  raise  a 
reasonable  presumption  that  this  note  at  the  time  it 
was  received  by  appellant  was  a  dishonored  note. 
The  circumstances  strongly  indicated  that  it  was  the 
intention  of  the  St.  Joe  company  as  successor  of  the 
original  payor  to  pay  the  note  in  full,  and  that  it  had 
no  defense  to  interpose  to  its  nonpayment  A  large 
amount  had  been  paid  upon  the  note,  and  the  last 
payment  was  but  a  few  days  before  its  purchase  by 
appellant.  Further,  but  a  few  days  before  its  pur- 
chase by  appellant,  appellee's  liability  upon  the  note, 
by  the  resolution  of  May  14,  1894,  was  recognized  as 
unconditional  and  provision  made  for  its  payment 

When  summed  up  the  evidence  disclosed  plain- 
tiff in  possession,  as  owner,  of  the  unconditional 
promissory  note  of  the  St.  Joe  company,  executed  by 
its  president,  attested  by  the  signature  of  its  secre- 
tary, and  corporate  seal.  There  was  no  evidence  to 
impair  this  prima  facie  case.  Upon  the  evidence  as 
adduced  the  trial  court  should  have  instrudted  a  ver- 
dict for  plaintiff. 

Judgment  will  be  reversed. 

Reversed. 
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[No.  2397.] 

Symes,  Administratbix  of  the  Estates  of  Symes,  v.       TTm 
Charpiot  as  Assignee  of  The  Denver  Cab-  i  n  4e?l_^ 

RiAGE  Company.  ^g   JS 

1.  Judgments — Action  to  Vacate^-Direct  Attack. 

An  action  brought  In  the  court  where  a  judgment  was  ren- 
dered to  vacate  such  judgment  on  the  ground  that  no  notice  or 
summons  was  served  on  the  judgment  defendant,  is  a  direct  at- 
tack on  the  judgment  sought  to  be  vacated. 

2.  Same — Pleading — Estates  of  Decedents. 

Where  a  defendant  in  an  action  died  pending  the  action,  and 
his  administratrix  was  substituted  and  judgment  entered  against 
her  as  such  administratrix  without  any  notice  or  summons  hav- 
ing been  served  upon  her  and  without  any  appearance  by  her 
in  the  action,  in  an  action  by  her  in  the  same  court  to  vacate  * 
such  judgment,  an  allegation  in  her  complaint  of  a  meritorious 
defense  to  the  action  in  which  the  judgment  was  rendered  is  not 
essential. 

3.  Judgments — Parties — Substitution   of  Administrator — Notice. 

Where  a  party  defendant  died  pending  suit,  and  his  admin- 
istratrix was  substituted  as  party  defendant,  and  judgment  ren- 
dered against  her  without  any  notice  or  summons  having  been 
served  on  her  and  without  any  appearance  by  her  in  the  action^ 
the  judgment  was  void. 

Error  to  the  District  Court  of  Arapahoe  County^ 

Mr.  Oscar  Reuter,  for  plaintiff  in  error. 

Mr.  Henry  Charles  Charpiot,  pro  se. 

Gunter,  J. 

Suit  was  against  the  principal  and  sureties  upon 
an  official  bond.  Among  the  sureties  was  G.  G. 
Symes.  Defendants  answered.  Thereafter  Symes 
died.  This  order  was  made:  **At  this  day  comes 
William  M.  McGuire,  an  attorney  of  record  herein, 
and  suggests  to  the  court  the  death  of  the  defendant, 
G.  G.  Symes,  and  on  his  motion  it  is  ordered  by  the 
court  that  the  executrix,  Sophie  F.  Symes,  be  substi- 
tuted party  defendant  in  place  and  stead  of  G.  G. 
Symes,  deceased. ' ' 
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Sophie  F.  Symes  received  no  notice  of  the  appli- 
cation for  this  order.  Judgment  was  taken  against 
the  defendants  and  Sophie  F.  Symes  as  administra- 
trix of  G.  G.  Symes.  This  judgment  was  vacated  on 
application  of  plaintiff  therein,  dismissal  entered  as 
to  all  other  defendants  and  judgment  rendered 
against  Sophie  F.  Symes  as  administratrix. 

At  no  time  was  notice  or  summons  served  on  the 
administratrix  making  her  a  party  to  the  action.  At 
no  time  did  she  in  person  or  hy  counsel  appear 
therein. 

The  present  action  was  a  proceeding  in  the  dis- 
trict court  of  Arapahoe  county,  wherein  the  above 
judgment  was  rendered,  to  vacate  the  same;  from  a 
judgment  dismissing  the  action  plaintiff  therein  is 
here  on  error. 

Defendant  in  error  contends: 

1.  This  is  not  a  direct  attack  upon  the  judgment 
assaulted.  The  contrary  is  ruled  in  Wilson  v.  Haw- 
thorne, 14  Colo.  530,  24  Pac.  548. 

2.  The  failure  of  the  complaint  herein  to  allege 
that  a  meritorious  defense  exists  to  the  action  in 
which  judgment  was  rendered,  is  fatal  to  its  stating  a 
cause  of  action. 

That  such  averment  is  not  essential  is  decided  in 
Wilson  V.  Hawthorne,  supra;  Keely  et  ah  v.  East  Side 
Improvement  Co.,  16  Colo.  App.  365,  65  Pac.  456,  3 
Colo.  Dec.  457. 

3.  Plaintiff  in  error  contends  the  failure  to 
bring  the  administratrix  into  court  by  notice  or  pro- 
cess of  some  character  is  fatal  to  the  judgment  ren- 
dered against  her. 

The  question  presented  is,  not  whether  a  judg- 
ment against  deceased  taken  after  death  is  void,  but 
whether  a  judgment  taken  against  his  personal  rep- 
resentative without  acquiring  jurisdiction  of  her  per- 
son is  void.    It  is  immaterial  what  the  rule  was  at 
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common  law  as  to  death  abating  an  action^  our  code 
prescribes — section  15 — **  An  action  shall  not  abate  by 
the  death  *  *  *  of  a  party  •  •  ♦  jf  h^q  cause 
of  action  survive  *  *  *  .  In  case  of  the  death 
*  *  *  the  court  on  motion  may  allow  the  action  to 
be  continued     •     ♦     ♦     against  his  representative 

•         •         •  91 

• 

The  code  here  prescribes  the  terms  upon  which 
the  personal  representatives  may  be  made  a  party, 
that  is,  by  an  order  made  on  motion.  Such  order  is 
void  unless  made  on  notice. — Taylor  v.  Derry,  4  Colo* 
App.  109,  35  Pac.  60. 

No  notice  of  the  order  making  the  administra- 
trix a  party  having  been  given,  it  is  void.— Taylor  v. 
Derry,  supra. 

As  the  administratrix  was  never  in  any  manner 
a  party  to  the  action  in  which  the  assaulted  judgment 
was  rendered  the  judgment  therein  against  her  was 
void. 

Judgment  below  reversed. 

On  Rehearing. 

GUNTEK,  J. 

Pending  an  action  against  G.  G.  Symes,  and  after 
issue  joined,  he  died.  Plaintiff  in  error  became  his 
administratrix.  Thereafter,  without  her  appearing, 
being  noticed  or  summoned,  an  order  was  made  con- 
tinuing the  action  against  her  as  administratrix,  and 
judgment  had  against  her  as  such.  Was  this  a  valid 
judgment! 

'  *  It  is  a  familiar  and  universal  rule  that  a  judg- 
ment rendered  by  a  court  having  no  jurisdiction,  of 
either  the  parties  or  the  subject-matter,  is  void  and  a 
mere  nullity,  and  will  be  so  held  and  treated  when- 
ever and  for  whatever  purpose  it  is  sought  to  be  used 
or  relied  on  as  a  valid  judgment. '* — ^Black  on  Judg- 
ments, §  218 ;  see  also  Smith  v.  Morrill  et  al.,  12  Colo. 

30 
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App.  233,  236,  55  Pac.  824 ;  Great  West  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  12  Colo.  46,  20  Pac.  771 ; 
Wilson  v.  Hawthorne,  supra. 

The  reason  for  this  rule  is  the  right  of  opportu- 
nity  to  be  heard  before  interests  are  adjudged.  Such 
reasoning  and  rule  apply  to  the  present  case.  By  op- 
eration of  law  the  administratrix  (plaintiff  in  error) 
was  liable  for  certain  of  the  alleged  obligations  of  the 
deceased.  For  such  as  were  not  binding  uix)n  the 
deceased,  for  such  as  did  not  sur\'ive  she  was  not 
liable.  When  sued  upon  an  alleged  liability  she  had 
a  right  to  the  opportunity  of  availing  herself  of  the 
above  defenses,  or  any  other  defense  she  might  have 
had  before  being  judicially  declared  liable,  and  there- 
by concluded  as  to  her  defenses  except  those  juris- 
dictional. This  right  was  not  accorded  her;  the  court 
never  had  jurisdiction  of  her.  In  consequence  the 
judgment  rendered  against  her  was  invalid.  This 
was  our  conclusion  in  the  original  ruling,  and  as  this 
remains  unchanged,  the  petition  for  rehearing  will  be 
denied.  Denied. 


[No.  2120.] 

Ss   45J  Symes  as  Administratrix  of  the  Estate  of  Stmes  v. 

The  People  for  the  Use  of  Charpiot  as 
Assignee  of  The  Denver  Carriage 

Company. 

1.    Estates  of  Decedents — Judgments — Collateral  Attack. 

Where  pending  administration  of  an  estate  a  Judgment 
against  the  administratrix  was  tendered  to  the  county  court  for 
filing  and  classification,  an  objection  to  the  filing  and  classifica- 
tion on  the  ground  that  the  administratrix  was  substituted  as 
party  defendant  in  the  action  and  Judgment  rendered  against  her 
without  any  notice  or  summons  having  been  served  upon  her 
and  without  any  appearance  in  the  cause  by  her,  was  not  a  col- 
lateral attack  on  the  Judgment,  and  the  county  court  had  Juris- 
diction and  it  was  its  duty  to  have  heard  the  defense  of  the  ad- 
ministratrix to  the  Judgment. 
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2.    Judgments — Void  for  Want  of  Jurisdiction. 

The  defense  that  a  judgment  is  void  for  want  of  Jurisdiction 
of  the  person  of  defendant  in  the  court  rendering  the  judgment 
is  available  to  the  defendant  in  any  proceeding  on  the  judgment. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Oscar  Keuter,  for  appellant. 
Mr.  Henry  Charles  Charpiot,  pro  se. 
Gunter,  J. 

Pending  administration  on  the  estate  of  G.  G. 
Symes,  appellee  tendered  for  filing  and  classification 
judgment  sought  to  be  annulled  in  Sophie  F.  Symes, 
Administratrix,  Plaintiff  in  Error,  v.  Henry  C.  Char- 
piot, as  Assignee,  Defendant  in  Error,  decided  at  the 
present  term  of  this  court — ante,  page  463. 

To  the  filing  and  classification  of  the  judgment 
appellant  objected  that  the  judgment  was  void  for 
the  same  reason  as  urged  in  such  case  pending  on 
error,  that  is,  that  the  court  rendering  such  judg- 
ment never  acquired  jurisdiction  of  the  person  of  the 
defendant  therein,  Sophie  F.  Symes,  administratrix, 
and  offered  to  show  the  absence  of  such  jurisdiction. 

The  trial  court  ruled  against  such  contention  by 
appellant  on  the  ground  that  it  was  a  collateral  at- 
tack on  such  judgment,  and  declined  to  receive  the 
evidence  tendered. 

The  above  case  on  error  and  the  present  case 
differ  merely  in  this :  In  the  former  a  complaint  was 
filed  in  the  district  court  to  annul  the  judgment  be- 
cause the  court  never  had  jurisdiction  of  the  person 
of  the  defendant  therein.  In  the  present  case  the  ad- 
ministratrix as  a  defense  to  what  was  in  effect  a  suit 
upon  such  judgment,  that  is,  the  application  for  its 
filing  and  classification  as  a  valid  judgment  sought 
as  matter  of  defense  to  show  that  such  judgment  was 
invalid  because  the  court  never  acquired  jurisdic- 
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tion  of  the  person  of  defendant  therein.  As  stated 
above  the  county  court  declined  to  permit  such  de- 
fense on  the  ground  that  it  was  a  collateral  attack  on 
such  judgment.  That  it  was  not  a  collateral  attack 
is  at  rest  in  this  jurisdiction. 

In  Wilson  v.  Hawthorne,  14  Colo.  530,  533,  24 
Pac.  548,  an  action  was  brought  in  the  county  court  to 
recover  the  balance  due  upon  a  certain  other  judgment 
f onnerly  rendered  in  the  same  court ;  the  answer  set 
up  that  the  defendant  in  the  action  in  which  the  judg- 
ment sued  on  was  recovered  had  never  been  served 
with  summons;  had  never  appeared,  and  had  never 
authorized  counsel  to  appear  for  him.  These  allega- 
tions contradicted  the  record.  The  court  held  that  a 
cross-complaint,  based  upon  these  facts,  for  annul- 
ment of  the  judgment  stated  a  cause  of  action,  and 
said:  ** Though  the  authorities  are  somewhat  con- 
flicting upon  questions  of  this  kind,  we  think  that  the 
better  doctrine  is  that  a  judgment  rendered  without 
obtaining  jurisdiction  of  the  person  may  be  im- 
peached and  set  aside  by  a  proceeding  in  equity  for 
that  purpose ;  that  in  such  proceeding  the  recitals  of 
the  record  will  not  be  taken  to  import  absolute  verity ; 
and  also  that  an  action  brought  upon  a  judgment  pro- 
nounced without  obtaining  jurisdiction  of  the  person 
of  the  defendant  may  be  defeated  by  a  proper  answer, 
under  a  system  of  procedure  allowing  equitable  de- 
fenses to  be  interposed  in  all  civil  actions. ' ' 

In  Smith  v.  Morrill,  12  Colo.  App.  233,  55  Pac. 
824,  judgment  had  been  rendered  against  a  defendant 
in  the  district  court  of  one  county,  execution  sued  out 
thereon  and  placed  in  the  hands  of  a  sheriff  of  an- 
other county.  A  proceeding  in  equity  was  instituted 
in  the  last  named  county  to  enjoin  further  proceed- 
ing upon  the  judgment  which  was  claimed  to  be  void 
by  reason  of  want  of  personal  jurisdiction  of  defend- 
ant by  the  court  rendering  the  judgment.     It  was  held 
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that  the  proceeding  was  not  a  collateral  attack  and 
that  it  would  lie. 

We  think  that  the  defense  tendered  herein  in  the 
county  court  to  the  filing  and  classification  of  the 
claim  should  have  been  entertained. 

Judgment  reversed. 

On  Rehearing. 

GUNTER,  J. 

The  judgment  tendered  for  classification  as  a 
valid  judgment  was  void  because  rendered  without 
jurisdiction  of  the  defendant,  the  administratrix. — 
Symes,  Administratrix,  Plaintiff  in  Error,  v.  Char- 
piot.  Defendant  in  Error,  supra. 

This  defense — lack  of  jurisdiction  of  the  defend- 
ant in  the  court  rendering  the  judgment— was  avail- 
able to  the  defendant  in  any  proceeding  on  the  judg- 
ment.— Wilson  V.  Haivthorne,  supra;  Smith  v.  Mor- 
rill et  al.,  supra. 

It  was  within  the  jurisdiction  of  the  county  court 
sitting  for  probate  business  when  such  judgment  was 
tendered  for  classification  as  a  claim  against  the 
estate  to  entertain  this  defense,  and  if  established, 
as  it  was,  to  decline  to  classify  the  judgment  as  a 
valid  claim. 

*  *  Whatever  may  be  the  law  in  England,  or  in  any 
other  states  of  the  union,  we  are  clearly  of  the  opin- 
ion that,  under  our  constitution  and  statutes,  the 
county  court,  in  all  matters  pertaining  to  probate 
business,  has  as  ample  powers  and  as  full  jurisdiction 
with  respect  thereto  as  have  the  district  courts  of  this 
state  over  matters  within  their  jurisdiction. — Consti- 
tution, art.  6,  sec.  23;  Mills'  Ann.  Stats.,  sec.  1054; 
Schlink  v.  Maxton,  153  111.  447.'* — Clemes  v.  Fox,  25 
Colo.  39,  45,  53  Pac.  225. 

We  remain  of  the  opinion  that  the  county  court 
should  have  held  the  judgment  tendered  invalid  and 
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should  have  declined  to  classify  it  as  a  claim  against 
the  estate. 

Petition  for  rehearing  denied.  Denied. 


[No.  1887.] 
HiBZEL  V.  SCHWABTZ  ET  AL. 

Mortgages — Homestead — Defective  Acknowledgment. 

Where  a  husband  and  wife  executed  a  deed  of  trust  on  their 
homestead  to  obtain  an  extension  of  time  of  an  indebtedness  due 
from  them  to  a  building  and  loan  association  which  indebtedness 
was  secured  by  valid  deed  of  trust  on  the  same  premises,  such 
new  trust  deed  will  not  be  cancelled  as  to  the  wife's  homestead 
rights  because  the  notary  public  taking  the  acknowledgment  was 
a  stockholder  in  the  building  and  loan  association,  where  no  offer 
was  made  to  pay  the  debt,  make  good  her  covenants  nor  to  rein- 
state the  former  lien  substituted  by  the  new  deed  of  trust. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Mulleb  &  Summebfield,  for  appellant. 

Mr.  J.  C.  Helm  and  Mr.  John  W.  Hei^ig,  for 
appellees. 

Gl^nteb,  J. 

Joseph  Hirzel,  the  husband  of  appellant,  owned 
certain  real  estate,  i)art  of  which  was  a  statutory 
homestead,  also  twenty  shares  of  stock  in  a  building 
and  loan  association.  The  husband  and  wife  bor- 
rowed four  thousand  dollars  of  this  association,  giv- 
ing their  promissory  note,  and  as  security  the  above 
stock  and  a  trust  deed.  This  deed  was  admittedly  a 
lien  upon  the  above  real  estate  and  the  homestead  in- 
terest of  appellant  therein.  Having  become  there- 
after delinquent  as  to  interest  and  taxes  in  the  matter 
of  the  loan,  they  gave  an  additional  trust  deed  to  se- 
cure this  delinquency.  The  latter  deed  was  also  a 
lien  upon  above  real  estate  and  the  homestead  inter- 
est of  appellant  therein.    The  parties  having  become 
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again  delinquent  as  to  taxes  and  interest  in  matter  of 
the  loan,  bad  an  accounting  with  the  association  and 
to  cover  the  balance  so  ascertained,  and  in  substitu- 
tion of  above  note  and  trust  deeds  gave  a  new  joint 
and  several  note,  and  as  security  a  trust  deed  on  the 
above  premises  and  the  homestead  interest  of  appel- 
lant therein.  By  this  instrument  they  jointly  con- 
veyed the  premises  to  the  trustee  to  secure  their  in- 
debtedness ;  they  covenanted  that  at  the  time  of  mak- 
ing the  deed  they  were  well  seized  of  the  premises  in 
fee  and  had  good  right  and  full  power  to  convey  the 
same,  and  that  in  case  of  sale  by  trustee  his  deed 
should  be  a  perpetual  bar  against  the  trustors  to  all 
rights  in  the  land  covered  by  the  trust  deed.  There 
was  no  fraud  practiced  upon  appellant  in  securing 
her  execution  to  this  trust  deed;  she  was  advised  of 
all  her  rights  under  the  statute,  and  its  formalities 
were  observed  in  the  execution  of  the  deed,  unless  it 
was  in  the  acknowledgment  being  taken  before  a 
stockholder  of  above  association.  By  this  defect,  if 
one,  appellant  sustained  no  prejudice.  Under  our 
statute  appellant  was  as  competent  as  her  husband  to 
make  the  new  note  and  the  above  representations  and 
covenants  contained  in  the  trust  deed.  Through  the 
association  relying  on  the  new  trust  deed  being  what 
appellant  and  her  husband  represented  it  to  be — a 
trust  deed  conveying  the  real  estate  and  every  inter- 
est of  appellant  and  her  husband  therein — the  ex- 
tension of  the  old  loan  was  secured,  and  the  old  trust 
deed  substituted  by  the  new  trust  deed.  Having  ob- 
tained this  result  appellant  now  asks  the  cancellation 
of  the  new  trust  deed  as  to  her  homestead  right,  con- 
tending that  the  alleged  incompetency  of  the  notary 
invalidated  the  trust  deed.  This  relief  is  sought 
without  offering  to  pay  the  debt,  make  good  her  eov- 
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enantS)  or  to  reinstate  the  securities  which  were  a 
lien  upon  her  homestead  substituted  by  the  new  note 
and  trust  deed. 

To  state  the  facts  is  to  decide  the  case. 

A  sufficient  reason  for  denying  the  relief  appel- 
lant seeks  is,  that  he  who  asks  equity  must  do  equity. 
— Dillon  V.  Byrne,  5  Calif.  455;  Rawley  et  aL  v.  Bur- 
ns et  al.  (Tenn),  47  S.  W.  176;  Dixon  et  al.  v.  Na- 
tional L.  (&  Inv.  Co.  (Tex.),  40  S.  W.  541. 

Affirmed. 

[No.  2097.1 

Legere  v.  Stewart. 

1.  Appellate  Practice — Exceptions — J udgmenta— Evidence. 

Where  trial  Is  to  a  jury  no  exception  to  the  Judgment  is 
necessary  In  order  to  enable  the  appellate  court  to  consider  the 
question  as  to  ^whetber  the  evidence  was  sufficient  to  support 
the  Judgment. 

2.  Replevin — Termination  of  Right  of  Possession — Return. 
Where  a  number  of  cattle  consisting  of  cows,  yearlings  and 

calves  were  taken  under  writ  of  replevin  and  defendant  by  answer 
and  cross-complaint  claimed  the  right  of  possession  of  all  the 
cattle  under  a  lease,  and  ownership  of  one-half  of  the  yearlings 
and  calves  as  the  natural  increase  during  the  continuance  of  the 
lease,  and  before  trial  the  term  of  the  lease  had  expired,  a  judg- 
ment for  defendant  for  the  return  of  all  the  cattle  or  for  their 
value  was  erroneous. 
8.    Replevin — Verdict — Judgment — Return. 

In  an  action  of  replevin,  a  verdict  for  defendant,  "We  find 
that  he  was  entitled  to  the  possession  of  the  property  described 
in  the  complaint  at  the  institution  of  this  suit,  and  we  award 
him  a  return  of  the  same,"  will  not  support  a  Judgment  for  the 
return  of  the  property.  The  attempt  to  award  a  return  was  not 
a  finding  that  defendant  was  entitled  to  a  return  as  required  by 
code.  Power  to  award  a  return  belongs  to  the  court  after  the 
jury  has  found  that  the  party  is  entitled  to  it. 
4.    Replevin — Damages — Exeeaslve. 

In  an  action  of  replevin  for  40  cows,  30  yearlings  and  calves 
and  4  horses,  all  valued  at  $2,000.00,  where  the  property  was  de- 
livered to  plaintifT  and  detained  by  him  for  six  months  when  de- 
fendant recovered  Jadgment  fot  M  iMUr^,  an  at^t^d  for  $800.00 
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damages  for  its  detention  was  excessive  where  defendant  alleged 
no  special' damages. 

Error  to  the  District  Court  of  Douglas  County. 

Mr.  Charles  H.  Burton,  Mr.  W.  T.  Rogers  and 
Messrs.  McIntyre  &  Bray,  for  plaintiff  in  error. 

Mr.  John  H.  Reddin,  for  defendant  in  error. 
Wilson,  P.  J. 

This  was  a  suit  in  replevin  begun  by  plaintiff 
Legere  May  25,  1898,  to  recover  possession  of  forty 
head  of  cows,  thirty  head  of  yearlings  and  calves,  and 
four  horses.  The  complaint  was  in  the  usual  form, 
alleging  ownership  by  and  right  of  possession  in 
plaintiff,  and  the  wrongful  taking  and  detention  by 
defendant.  In  pursuance  of  the  writ  the  property 
was  seized  and  turned  over  to  plaintiff,  remaining  in 
his  possession  thereafter.  The  answer,  not  filed  until 
October  22,  following,  denied  the  allegations  of  the 
complaint  and  set  up  an  affirmative  defense  in  the 
nature  of  a  cross-complaint.  In  this  it  was  alleged 
that  on  November  1,  1897,  the  plaintiff  by  verbal 
agreement  had  leased  to  defendant  for  the  term  of 
one  year  from  that  date,  the  plaintiff's  farm,  and  also 
the  forty  head  of  cows  and  the  horses,  and  that  in 
pursuance  of  said  agreement  plaintiff  iiad  placed  de- 
fendant in  possession  of  said  property,  and  he  was 
entitled  to  hold  the  same  until  November  1,  1898. 
It  was  further  alleged  that  by  the  terms  of  the  agree- 
ment the  plaintiff  was  to  have  as  rental  one-half  the 
increase  of  the  cows,  and  one-half  of  all  revenues 
from  the  farm,  the  remaining  one-half  of  increase  and 
revenues  to  belong  to  defendant.  It  was  claimed  and 
set  up  that  by  virtue  of  this  agreement,  the  thirty 
head  of  yearlings  and  calves  were  the  joint  and  undi- 
vided property  of  the  parties,  they  being  the  increase 
of  the  cows  during  the  term  of  the  lease,  and  of  a 
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lease  for  the  preceding  year  which  it  was  alleged  ex- 
isted between  the  parties  on  the  same  conditions. 
The  answer  or  cross-complaint  alleged  the  value  of 
the  entire  property— cows,  yearlings,  calves  and 
horses — to  be  two  thousand  dollars.  A  return  of  the 
entire  property  was  prayed  for,  or  the  value  thereof, 
to  wit,  two  thousand  dollars,  in  case  return  could  not 
be  had,  and  for  eight  hundred  dollars  damages  for 
the  taking  and  withholding.  Trial  was  had  on  No- 
vember 30,  1898.  The  plaintiff  not  appearing,  a 
jury  was  empanelled,  and  after  the  presentation  of 
evidence  on  the  part  of  the  defendant,  a  verdict  was 
rendered  in  his  favor,  and  judgment  entered  accord- 
ingly for  the  return  to  him  of  the  entire  property,  or 
the  payment  of  two  thousand  dollars,  the  value 
thereof;  and  also  for  damages  in  the  sum  of  eight 
hundred  dollars  for  the  detention.  On  the  next  day 
plaintiff  appeared  and  filed  a  motion  to  vacate  and 
set  aside  the  judgment,  and  for  a  new  trial,  and  in 
support  of  it  alleged  surprise,  and  excusable  neglect 
on  the  part  of  plaintiff  which  prevented  his  appear- 
ance  at  the  trial,  insufficiency  of  the  evidence  to  jus- 
tify the  verdict,  and  that  the  damages  were  excessive. 
This  motion  was  denied. 

It  is  asserted  that  this  court  is  precluded  from 
considering  the  question  as  to  whether  the  evidence 
was  suflScient  to  support  the  judgment,  because  there 
was  no  exception  saved  to  the  judgment.  This  court 
has  decided  expressly  to  the  contrary,  and  this  con- 
tention cannot  be  upheld.  Trial  was  to  a  jury,  and 
no  exception  to  the  judgment  was  necessary. — Brad- 
bury V.  Alden,  13  Colo.  App.  215. 

The  judgment  cannot  be  sustained,  because  it 
was  not  warranted  by  the  pleadings. — Jensen  v. 
Hyde,  8  Colo.  App.  38 ;  Gallup  r.  Wortmann,  11  Colo. 
App.  308;  Tuclier  v.  ParJis,  7  Colo.  68. 

It  expressly  appeared  according  to  the  aver- 
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ments  in  defendant's  answer,  or  cross-complaint,  that 
whatever  may  have  been  his  right — which  it  is  not 
necessary  here  to  decide — to  the  possession  of  the 
thirty  yearlings  and  calves,  he  had  at  the  time  of  the 
trial  and  judgment  no  right  to  the  possession  of  the 
cows  and  horses.  Whatever  right  to  such  posses- 
sion he  may  have  had  at  the  time  of  the  institution  of 
the  suit,  had  terminated  thirty  days  previous  to  the 
time  of  trial,  at  which  date  the  alleged  lease  had  ex- 
pired. Conceding  that  defendant  was  entitled  to  pos- 
session at  the  time  of  the  institution  of  the  suit,  ac- 
cording to  his  own  pleadings  the  right  did  not  exist 
at  the  time  of  trial  and  judgment.  This  change  in 
the  legal  right  of  possession  took  place  after  suit 
brought,  and  before  trial,  and  being  presented  as  we 
have  said  by  the  pleadings,  and  also  by  the  evidence, 
the  defendant  was  in  no  case  entitled  to  a  judgment 
for  the  return  of  such  property,  or  for  its  value. — 
Hammond  v.  Solliday,  8  Colo.  611. 

The  testimony  was  in  harmony  with  the  allega- 
tions of  the  answer  and  cross-complaint,  and  hence 
the  evidence  was  insuflBcient  to  support  the  judgment. 

The  verdict  of  the  jury,  after  a  general  finding 
as  to  the  issues  joined  in  favor  of  defendant,  was: 
*'We  find  that  he  was  entitled  to  the  possession  of 
the  property  described  in  the  complaint  at  the  insti- 
tution of  this  suit,  and  we  award  him  a  return  of  the 
same,  etc."  The  judgment  is  not  even  supported 
by  the  verdict.  The  verdict  did  not  find  that  he  was 
entitled  to  a  return,  as  required  by  code  section  201. 
The  jury  attempted  to  award  him  a  return,  power  to 
do  which  is  nowhere  vested  in  them,  and  this,  too, 
without  any  finding  as  to  whether  defendant  was  then 
entitled  to  a  return.  Power  to  award  a  return  be- 
longs to  the  court  after  the  jury  has  found  that  the 
party  is  entitled  to  it. 

We  are  not  advised  by  the  record  as  to  what  rule 
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was  adopted  or  followed  in  the  determination  of  the 
amount  of  damages  given  to  the  defendant,  but  what- 
ever it  may  have  been,  it  is  apparent  that  the  amount 
awarded  was  excessive.  In  the  answer  and  cross- 
complaint,  no  special  damages  were  alleged.  There 
was  simply  an  averment  of  general  damages,  which 
would  include  only  those  naturally  arising  from  the 
detention  of  this  property.  Conceding  the  value  of 
the  entire  property  to  have  been  as  alleged  in  the 
answer,  $2,000.00,  an  allowance  of  damages  to  the 
amount  of  $800.00  for  its  detention  for  a  period  of 
less  than  six  months,  is  unreasonable  and  excessive 
on  its  face.  It  is  especially  so  in  this  case,  where  a 
very  considerable  portion  of  the  property,  the  year- 
lings and  calves,  could  have  been  of  no  possible  ser- 
vice, but  on  the  other  hand,  an  expense  to  defendant. 
A  number  of  other  questions  are  raised  but  we  do 
not  deem  it  necessary  to  pass  upon  them  because  they 
may  not  arise  in  the  new  trial  which  must  be  had. 
The  judgment  must  be  reversed,  because  in  our  opin- 
ion it  is  not  warranted  by  the  pleadings  or  the  ver- 
dict of  the  jury,  nor  sustained  by  the  evidence. 

Reversed. 

[No.  2112.] 

Mabee  et  al.  v.  The  Platte  Land  Company 

(Limited). 

Water  Rights — Appropriation  of  Watte  Waters. 

Where  an  irrigation  ditch  at  times  ran  a  surplus  of  water, 
which  surplus  it  discharged  at  its  terminus  into  a  natural  drain, 
one  who  appropriated  such  surplus  or  waste  water  after  it  was 
discharged  from  the  ditch  acquired  a  right  only  to  whatever 
water  flowed  from  the  ditch  after  the  ditch  company  had  sup- 
plied its  own  wants  and  necessities,  and  did  not  acquire  a  vested 
right  to  any  specific  quantity  of  water,  and  acquired  no  right  to 
Interfere  with  the  water  flowing  in  the  ditch  or  any  of  its  laterals, 
and  the  ditch  company  was  under  no  obligation  to  permit  any 
specific  quantity  of  water  to  be  discharged  at  the  terminus  of  its 
ditch. 


Apr.,  *02.]       Mabee  v.  Platte  Land  Co.  477 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  William  T.  Bogebs,  for  appellants. 
Mr.  H.  Biddell,  for  appellee. 
Wilson,  P.  J. 

Plaintiff,  The  Platte  Land  Company  (Limited), 
alleged  in  its  complaint  that  it  was  the  owner  of  cer- 
tain described  agricultural  lands  situate  near  the  ter- 
minus of  a  ditch  or  canal  owned  and  operated  by  The 
Northern  Colorado  Irrigation  Company,  commonly 
known  as  the  High  Line  ditch ;  that  it  then  was  and 
had  been  for  a  number  of  years  planting  said  lands 
in  agricultural  crops;  that  it  was  also  the  owner  of 
certain  water  rights  used  for  the  irrigation  of  said 
lands,  and  which  had  been  and  were  conveyed  to  it 
through  said  High  Line  ditch  and  laterals  constructed 
therefrom,  at  a  point  above  the  terminus  of  the  main 
ditch ;  that  the  defendants  who  were  also  cultivating 
lands  in  the  vicinity  had  at  numerous  times  by  shut- 
ting down  the  headgates,  and  in  sundry  other  ways, 
prevented  the  water  from  flowing  into  said  lateral 
ditches,  and  thereby  prevented  plaintiff  from  receiv- 
ing and  using  the  water  to  which  it  was  entitled.  The 
prayer  was  for  an  injunction  restraining  the  defend- 
ants from  the  commission  of  such  acts  as  would  inter- 
rupt the  flow  of  water  from  said  High  Line  ditch  into 
or  through  said  laterals,  etc. 

The  answer  of  defendants  denied  the  allegations 
of  matters  of  fact.  For  a  third  defense  and  by  way 
of  cross-complaint,  the  defendants  averred  that  the 
High  Line  ditch  discharged  its  surplus  and  waste 
waters  into  a  natural  drain  or  stream  made  by  surface 
waters  which  ran  through  land  owned  by  defendant 
William  A.  Mabee,  the  father  of  the  other  defend- 
ant ;  that  in  thus  flowing  through  the  lands  of  defend- 
ant, such  surplus  water  was  washing  away  the  banks 
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and  increasing  the  size  of  said  drain  to  his  damage 
and  injury;  that  npon  complaint  of  this  to  the  oflS- 
cers  of  the  company  owning  the  High  Line  ditch,  he 
was  told  by  the  president  thereof  that  after  such  sur- 
plus or  waste  water  was  discharged  from  the  ditch, 
the  company  had  nothing  further  to  do  with  it,  and 
that  he,  the  defendant,  could  take  and  use  it  if  he 
desired,  as  he  pleased ;  that  thereupon  defendant  built 
and  constructed  a  ditch  from  the  terminus  of  the 
High  Line  ditch  to  defendant  *s  land,  and  thereby  ap- 
propriated all  the  waste  and  surplus  water  discharged 
from  the  main  ditch,  and  had  since  said  time  been 
using  said  waste  water,  for  the  cultivation  of  crops 
upon  his  land;  that  plaintiff  had  upon  divers  occa- 
sions obstructed  the  flow  of  said  waste  and  surplus 
water  from  the  terminus  of  said  High  Line  ditch. 
The  prayer  was  that  the  defendant,  W.  A.  Mabee,  be 
decreed  the  first  and  prior  appropriator  of  and  en- 
titled to  all  the  surplus  and  waste  water  discharged 
from  the  main  ditch,  and  that  plaintiff  be  enjoined 
from  diverting  or  interfering  with  its  free  and  unin- 
terrupted flow.  Upon  final  hearing  the  court  found 
the  probative  facts  of  the  complaint  in  favor  of  plain- 
tiff, and  made  perpetual  the  injunction  as  prayed  for. 
The  plaintiff  was  also  enjoined  from  in  any  manner 
interfering  with  the  use  and  enjoyment  by  the  de- 
fendants of  any  surplus  or  waste  waters  that  might 
be  discharged  from  the  High  Line  ditch.  Defend- 
ants appeal. 

The  findings  of  fact  in  favor  of  plaintiff  were 
supported  by  the  evidence;  indeed,  we  do  not  dis- 
cover any  evidence  to  the  contrary.  We  cannot  see 
wherein  defendants  have  any  right  to  complain  of  the 
decree.  They  got  by  it  all  that  they  asked  for, 
namely,  an  order  restraining  the  plaintiff  from  in  any 
manner  interfering  with  the  flow  of  the  waste  or  sur- 
plus water  after  it  was  discharged  from  the  main 
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ditch,  and  a  specific  decree  that  they  had  a  vested 
right  in  and  were  justly  entitled  to  this  waste  and  sur- 
plus  water  after  it  was  discharged.  In  fact,  it  does 
not  appear  either  from  the  findings  or  any  evidence, 
that  the  plaintiff  set  up  any  claim  whatever  to  this 
surplus  water,  or  to  any  right  to  use  it.  Each  party 
in  fact,  got  by  the  decree  all  that  it  or  they  asked. 
The  evidence  clearly  showed  the  facts  entitling  plain- 
tiff  to  the  use  of  water  from  the  main  ditch  to  the  ex- 
tent decreed  by  the  court,  and  justified  the  decree  in 
its  favor.  The  fact  that  defendants  were  entitled  to 
the  waste  water  did  not  justify  them  in  obstructing 
the  flow  of  water  into  the  laterals  of  plaintiff  to  the 
extent  of  its  appropriation.  The  waste  water  was 
that  which  flowed  from  the  ditch  after  the  ditch  had 
supplied  all  of  the  wants  of  those  with  whom  it  was 
under  contract  to  carry  to  the  extent  of  their  con- 
tracts,— that  alone  which  flowed  from  the  ditch  after 
the  ditch  company  had  supplied  its  own  wants  and 
necessities,  whether  under  contract  or  otherwise.  The 
ditch  company  did  not  become  under  obligations  to 
defendants  by  reason  of  any  of  the  facts  alleged  to 
permit  any  specific  quantity  of  water  to  be  dis- 
charged at  the  terminus  of  the  ditch.  The  defendants 
took  only  that  which  happened  to  be  discharged, 
whether  it  was  a  large  •  or  a  small  quantity. 
They  acquired  no  vested  right  in  any  particular 
quantity.  To  so  hold  would  be  to  actually  defeat  the 
right  of  a  prior  appropriator  who  had  made  a  con- 
tract with  the  carrier  ditch  to  convey  the  water  ap- 
propriated by  him.  Almost  the  entire  argument  of 
counsel  is  upon  the  question  as  to  the  right  to  this 
waste  water  acquired  by  defendants  by  their  appro- 
priation and  use  under  the  facts  alleged.  We  do  not 
see  how  this  is  in  the  case.  In  this  proceeding,  this 
right  of  defendants  to  the  entire  extent  claimed  by 
them  is  not  controverted.    All  of  the  allegations  in 


480         Cleab  Cbeek  Co.  v.  Comstock  Co.      [  17  C.  A, 

reference  thereto  in  the  answer  may  be  conceded,  and 
yet  they  would  not  be  in  conflict  with  the  facts  alleged 
by  plaintiff  in  its  complaint,  nor  would  they  tend  to 
defeat  the  right  of  plaintiff  to  the  relief  demanded 
by  it.  It  is  therefore  unnecessary  for  us  to  discuss 
or  determine  the  extent  of  defendants '  rights  to  this 
waste  water.  Plaintiff  does  not  contest  them.  What- 
ever they  may  be,  it  is  only  necessary  to  say  that  the 
defendants  took  and  held  them  subject  to  the  superior 
rights  of  prior  appropriators,  one  of  whom  was  plain- 
tiff. 

The  judgment  was  manifestly  correct  in  the  re- 
spect complained  of,  and  it  will  be  affirmed. 

Affirmed. 

[No.  2134.] 

The  Cleab  Creek  Leasing,  Mining  and  Milling 

Company  v.  The  Comstock  Gold-Silver  Mining 

AND  Milling  Company  et  al. 

Mines  and  Mining — Lease — Contracts — Deveiopment  Work. 

A  contract  for  lease  of  a  mine  for  two  years  required  tbe 
lessee  to  continuously  work  the  mine  with  reasonable  diligence 
and  In  a  workmanlike  manner  and  to  keep  the  same  timbered 
during  the  term  of  the  lease,  and  in  case  of  failure  the  lease  waa 
to  become  void.  The  lessee  also  covenanted  to  do  a  certain 
amount  of  development  work  at  certain  stated  periods  during  the 
term.  Held,  that  the  special  covenant  to  do  the  development 
work  did  not  control  the  general  covenant  to  work  the  mine  con- 
tinuously, and  that  a  discontinuance  of  mining  operations  for  two 
months  forfeited  the  lease,  and  that  the  pumping  of  water  from 
the  mine  during  that  two  months  did  not  satisfy  the  covenant  to 
work  the  mine  continuously. 

Appeal  from  the  District  Court  of  Clear  Creek 

County. 

Messrs.  Morrison  &  De  Soto,  for  appellant 
Messrs.  Teller  &  Orahood,  for  appellees. 
Thomson,  J. 
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On  the  16th  day  of  May,  1898,  a  contract  in  writ- 
ing was  entered  into  between  The  Comstock  Gold  and 
Silver  Mining  Company  and  Edward  C.  Eddie, 
whereby  the  former  leased  to  the  latter  the  Comstock 
lode  mining  claim,  the  Comstock  extension  lode  min- 
ing claim,  and  the  Safe  lode  mining  claim,  subject  to 
an  adjustment  of  a  controversy  concerning  seventy- 
five  feet  of  the  Comstock  claim,  for  the  term  of  two 
years,  for  the  purpose  of  mining.  By  the  terms  of 
the  contract  the  lessee  was  required  to  commence 
work  on  the  premises  within  one  month  from  its  date, 
*'and  work  the  same  continuously  and  with  reason- 
able diligence,  in  a  thorough  and  workmanlike  man- 
ner, keeping  the  same  securely  timbered  in  all  parts 
during  the  term  of  this  lease."  The  contract  also 
provided  that  in  case  the  lessee  should  fail  to  work 
the  premises  continuously,  with  reasonable  diligence 
and  in  a  workmanlike  manner,  or  should  fail  to  keep 
the  same  securely  timbered,  it  should  be  lawful  for 
the  lessor  to  declare  the  lease  void,  and  enter  upon 
and  take  possession  of  the  premises. 

On  the  21st  day  of  July,  1898,  with  the  consent 
of  the  lessor,  the  lease  was  assigned  by  Eddie  to  The 
Clear  Creek  Leasing,  Mining  and  Milling  Company. 
On  the  21st  day  of  November,  1898,  the  lessor  caused 
written  notice  to  be  served  upon  the  Clear  Creek  com- 
pany, that  by  reason  of  its  failure  to  comply  with  the 
terms  of  the  lease  it  had  forfeited  its  rights  there- 
under, and  that  it  was  required  to  deliver  immediate 
possession  of  the  premises  to  the  lessor.  Thereupon 
The  Comstock  Gold  and  Silver  Mining  and  Milling 
Company  entered  into  the  possession  of  the  demised 
premises. 

The  purpose  of  this  litigation  is  to  determine 
whether  The  Clear  Creek  Leasing,  Mining  and  Mill- 
ing Company,  on  the  21st  day  of  November,  1898,  had 
forfeited  its  rights  under  the  lease.    The  proceed- 
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ing  was  instituted  by  the  Clear  Creek  company. 

After  hearing  the  evidence,  the  court  found  the 
issue  for  the  defendant,  The  Comstock  Gold  and  Sil- 
ver Mining  and  Milling  Company,  and  adjudged  a 
forfeiture  of  the  lease.  The  plaintiflf  appeals  to  this 
court. 

The  abstract  of  the  record  furnished  by  the 
plaintiff  is  exceedingly  meager,  but  it  is  presumed  to 
contain  all  that  counsel  regard  as  important.  We 
find  in  it  sufficient  evidence  to  warrant  a  finding  that 
there  had  been  no  mining  operations  in  the  leased 
premises,  through  their  own  workings,  for  two 
months  prior  to  the  service  of  notice.  There  was 
some  evidence  that,  during  those  two  months,  levels 
were  being  extended  from  an  adjoining  claim,  called 
the  Doves  Nest,  into  the  leased  property,  and  that  it 
was  proposed  to  operate  the  latter  through  them. 
What  amount  of  such  work  was  actually  done,  is  not 
stated.  It  is  admitted,  however,  by  counsel  for  the 
plaintiff  in  their  argument,  that  about  two  months 
before  the  notice  of  forfeiture,  the  working  force  was 
transferred  from  the  Comstock  properties  to  the 
Doves  Nest. 

Now,  if  the  continuous  work  required  by  the  con- 
tract to  be  done  upon  the  demised  premises  could  be 
done  upon  the  Doves  Nest,  or  through  its  workings, 
we  find  nothing  in  the  abstract  to  indicate  that  such 
work  was  so  done.  But  even  if,  as  a  matter  of  fact, 
it  was,  the  evidence,  so  far  as  the  abstract  gives  it,  is 
that  it  was  not  done  by  the  plaintiff.  On  the  20th 
day  of  September,  1898,  the  Doves  Nest  property  was 
leased  by  its  owners  to  Mr.  Eddie,  the  original  lessee 
of  the  Comstock,  and  he  assigned  the  lease  to  a  cor- 
poration called  The  Gold  Discovery  Company.  So 
far  as  appears,  it  was  this  corporation  and  not  the 
plaintiff,  that  did  whatever  work  was  done  upon  the 
property.    The  original  lessee  from  the  Comstock 
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company  bound  himself  to  work  continuously  upon 
the  demised  premises;  and  the  plaintiff,  as  his  as- 
signee, is  held  to  the  performance  of  his  covenants. 
But  on  the  20th  day  of  September,  1898,  the  plaintiff 
withdrew  its  working  force  from  those  premises,  and, 
except  operating  the  pump,  did  no  further  work 
there.  Neither  for  the  purpose  of  mining  within 
the  leased  premises  did  it  do  further  work  anywhere. 

But  it  is  said  that  pumping  water  out  of  the  mine 
was  sufficient  to  satisfy  the  requirements  of  the  lease 
concerning  work.  We  hardly  think  that  counsel  ad- 
vance this  proposition  seriously.  The  property  was 
leased  for  mining  purposes.  Ore  was  to  be  extracted, 
and  out  of  its  proceeds  certain  royalties  paid  to  the 
lessor.  The  men  employed  for  mining  purposes 
were  withdrawn,  and  the  subsequent  work  confined 
to  pumping  water.  Pumping  water  is  not  extracting 
ore.  In  connection  with  mining  operations  it  might 
be  profitable  work,  but  alone  it  would  never  pro- 
duce a  dividend. 

The   lease   contained   the   following   covenant: 

**  Party  of  the  second  part  agrees  that  he  will  do 
one  hundred  (100)  feet  of  development  work  on  said 
property  during  the  second  six  months  of  the  term 
of  this  lease;  one  hundred  (100)  feet  of  development 
work  during  the  third  six  months  of  the  term  of  this 
lease,  and  one  hundred  (100)  feet  of  development 
work  during  the  fourth  six  months  of  the  term  of  this 
lease. ' ' 

It  is  contended  that  this  covenant,  being  special, 
controls  the  general  covenant  to  work  continuously. 
We  are  not  sure  that  we  understand  counsel ;  but  if 
they  mean  that  the  lessee  was  not  required  to  com- 
mence work  in  earnest  until  the  beginning  of  the  sec- 
ond six  months,  and  that  in  the  meantime  the  require- 
ments of  the  lease  would  be  satisfied  with  inconse- 
quential operations,  we  must  disagree  with  them. 
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The  property  was  leased  for  mining  purposes;  and, 
while  no  specified  work  during  the  first  six  months 
was  required,  yet  the  work  done  must  be  continuous 
and  diligent,  and  must  be  mining  work.  The  plain- 
tiff evidently  so  understood  the  situation,  for  it  con- 
ducted active  mining  operations  on  the  property  for 
the  first  four  months.  That  it  then  withdrew  its 
force,  and  discontinued  its  work,  is  the  ground  of 
complaint  in  this  proceeding,  and  was  sufficient  to 
warrant  the  judgment  rendered  in  the  cause. 

We  do  not  wish  it  to  be  understood  that  we  as- 
sent for  a  moment  to  the  proposition  that  the  lessee 
of  a  mining  claim  may  extract  its  values  through 
workings  upon  another  claim,  not  embraced  in  the 
lease,  and  owned  by  a  stranger,  without  authority 
from  his  lessor ;  but  finding  that  this  plaintiff,  after 
it  withdrew  its  force,  did  no  work  on  or  off  the  leased 
premises,  we  regard  a  consideration  of  the  proposi- 
tion in  this  opinion  as  unnecessary. 

The  judgment  below  was  right,  and  must  be 
aflSrmed.  Affirmed. 


[No.  2124.] 

Jones  v.  Carver. 

Judgmenta — Law  of  the  Case — ^Title  to  Office — Emoluments. 

In  an  action  to  try  title  to  an  office  a  judgment  for  respondent 
was  reversed  by  the  court  of  appeals,  the  opinion  of  the  court 
stating  that  relator  was  lawfully  appointed  to  the  office  and  that 
his  attempted  removal  and  the  appointment  of  respondent  were 
void  and  that  the  Judgment  ought  to  have  been  one  ousting  re- 
spondent and  putting  the  relator  into  possession.  When  the 
remittitur  was  filed  in  the  lower  court  the  term  of  office  in  con- 
troversy had  expired  and  the  parties  stipulated  that  the  judg- 
ment of  the  court  of  appeals  should  be  made  the  Judgment  of 
the  lower  court,  and  an  order  for  such  Judgment  was  signed. 
Judgment  was  then  entered  for  relator  for  costs  without  spe- 
cifically awarding  title  to  the  office.  In  a  subsequent  action  by 
relator  against  respondent  to  recover  the  fees  sni  emoluments 
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collected  by  respondent  while  wrongfully  in  possession  of  the 
office,  the  Judgment  in  the  former  case  was  sufficient  to  establish 
plaintiffs  right  and  he  was  entitled  to  recover. 

Appeal  from  the  District  Court  of  Douglas  County. 

Mr.  Chakles  M.  Campbell,  for  appellant. 

Mr.  W.  Henry  Smith  and  Mr.  William  H. 
Davis,  for  appellee. 

Thomson,  J. 

On  the  26th  day  of  March,  1892,  The  People  of 
the  State  of  Colorado,  on  the  relation  of  William  W. 
Jones,  instituted  in  the  district  court  of  Douglas 
county  a  proceeding  under  the  statute  to  try  the 
title  to  the  office  of  road  overseer  of  that  county, 
charging  that  Jones  was  lawfully  entitled  to  the 
office,  and  that  the  respondent,  William  E.  Carver, 
who  was  in  possession  of  the  office,  was  a  usurper. 
On  the  23d  day  of  December,  1892,  a  trial  was  had, 
which  resulted  in  a  judgment  in  favor  of  the  re- 
spondent; thereupon  the  relator  brought  the  cause 
into  this  court  by  appeal  from  the  judgment. 

At  its  September  term,  1894,  the  cause  was  heard 
by  this  court,  and  a  judgment  rendered  reversing  the 
judgment  of  the  court  below.  In  the  opinion  deliv- 
ered, we  held  that  the  relator  was  lawfully  appointed ; 
that  the  proceedings  by  which  the  removal  of  the 
relator  and  the  appointment  of  Carver,  were  at- 
tempted, were  void;  that  the  title  of  the  relator  to 
the  office  was  not  divested,  and  no  title  was  acquired 
by  Carver,  and  that  the  judgment  which  ought  to 
have  been  rendered  was  one  ousting  Carver,  and  put- 
ting the  relator  into  possession. — People  ex  rel.  Jones 
r.  Carver,  5  Colo.  App.  156. 

On  the  4th  day  of  September,  1894,  the  remitti- 
tur from  this  court  was  filed  with  the  clerk  of  the 
lower  court.    On  the  3d  day  of  January,  1895,  coun- 
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sel  for  the  parties  stipulated  in  writing  as  follows: 

*  *  State  of  Colorado,  Douglas  county,  ss. 

'  *  In  the  district  court  of  the  fourth  judicial  dis- 
trict, within  and  for  said  county. 

**The  People  of  the  State  of  Colorado,  on  the 
relation  of  William  W.  Jones,  plaintiff,  v.  William 
E.  Carver,  defendant    Stipulation. 

**The  parties  hereto  by  their  respective  attor- 
neys hereby  stipulate  and  agree  that  whereas  the 
remittitur  in  the  above  entitled  action  has  been  filed 
in  the  oflSce  of  the  clerk  of  the  district  court  of 
Douglas  county  on  the  4th  day  of  December,  1894, 
that  the  court  shall  sign  the  order  hereto  attached, 
that  judgment  be  entered  thereon.  William  Dillon, 
Charles  M.  Campbell,  attorneys  for  plaintiff;  Wil- 
liam H.  Davis,  attorney  for  defendant. '  * 

The  stipulation  was  allowed,  and  the  order  it 
mentioned  signed  as  it  provided;  and  both  were  en- 
tered of  record  in  the  cause.  The  following  is  a  copy 
of  the  order  as  so  signed  and  filed : 

*  *  The  People  of  the  State  of  Colorado,  on  the  re- 
lation of  William  W.  Jones,  plaintiflf,  v.  William  E. 
Carver,  defendant.    Order  of  judgment. 

**An  appeal  from  the  judgment  entered  in  this 
action  on  the  23d  day  of  December,  1892,  having 
been  taken  to  the  supreme  court  and  transferred  by 
that  court  to  the  court  of  appeals,  and  the  said  court 
of  appeals  having  on  the  22d  day  of  October,  1894, 
reversed  the  judgment  of  this  court,  and  the  remit- 
titur from  the  said  court  of  appeals  having  been  filed 
in  the  oflSce  of  the  clerk  of  the  district  court  of  Doug- 
las county,  on  motion  of  William  Dillon,  Esq.,  and 
Charles  M.  Campbell,  Esq.,  attorneys  for  the  plain- 
tiff, it  is  ordered  that  the  judgment  of  the  court  of 
appeals  be  and  the  same  is  hereby  made  the  judg- 
ment of  this  court.  And  that  the  said  plaintiff  do 
have  and  recover  of  and  from  said  defendant  the 
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amount  of  his  costs,  $6  68-100,  and  that  he  have  exe- 
cution therefor. 

(Signed.)  **John  Campbell, 

'*  Judge  of  the  Fourth  Judicial  District  of  the  State 

of  Colorado.  *' 

Thereupon  the  following  judgment  was  entered 
in  the  cause 

**The  court  having  this  day  ordered  that  judg- 
ment be  entered  herein  upon  the  remittitur  from  the 
court  of  appeals ;  Now,  therefore,  it  is  considered  by 
the  court  that  the  said  plaintiff  do  have  and  recover 
of  and  from  the  said  defendant,  W.  E.  Carver,  the 
sum  of  $6  68-100,  his  costs  in  this  behalf  laid  out  and 
expended,  to  be  taxed,  and  have  execution  therefor. '  * 

This  action  was  brought  by  Jones  against 
Carver  to  recover  from  the  latter  the  emoluments  of 
the  office  received  by  him  while  unlawfully  in  its 
possession.  Judgment  was  given  for  the  defendant, 
and  the  plaintiff  appeals. 

The  facts  as  we  have  detailed  them  were  alleged 
and  proved.  By  the  judgment  of  this  court  title  to 
the  ofiSce  was  in  the  plaintiff,  and  the  defendant  was 
a  usurper.  The  judgment  below  was  reversed  with- 
out instruction  so  that  the  cause  might  have  been  re- 
tried, but  counsel  for  the  defendant  presumably  real- 
ized the  futility  of  further  trial,  and  joined  with 
counsel  for  the  relator  in  accepting  the  judgment  of 
this  court  and  agreeing  to  an  entry  of  judgment  ac- 
cordingly. 

In  the  case  at  bar  the  trial  court  undertook  to 
give  in  writing  its  reasons  for  its  judgment.  As 
nearly  as  we  can  understand  its  opinion  the  grounds 
on  which  it  acted  were  these:  That  this  court  di- 
rected no  specified  judgment  to  be  entered  by  the 
trial  court,  but  contented  itself  with  a  simple  re- 
versal, remanding  the  case  for  a  retrial;  that  no  re- 
trial was  had,  but  that  the  parties  agreed  upon  a 
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judgment  which  was  entered  by  the  court,  and  that 
the  judgment  so  entered  did  not  award  the  title  but 
was  a  judgment  for  costs  only.  In  its  opinion  the 
court  seems  to  have  started  with  the  assumption  that 
a  judgment  in  a  proceeding  to  try  the  title  to  an 
office,  in  order  to  be  effective,  must  formally  grant 
the  title  to  the  successful  suitor,  and  it  cited  a  long 
list  of  authorities  to  show  that  the  judgment  of  this 
court  was  ineffective  as  ** bestowing"  title  on  the 
plaintiff. 

In  an  action  to  try  the  title  to  land  the  court 
does  not  give  title.  It  finds  where  the  title  already 
existing  is,  and  renders  judgment  accordingly. 
Neither  in  a  quo  warranto  proceeding  does  the  court 
award  title.  The  title  in  this  case  existed  before  the 
litigation  began,  and  all  the  court  coald  do  was  to 
find  who  had  it.  This  court  could  not  bestow  it ;  the 
commissioners  of  Douglas  county  had  already  be- 
stowed it,  and  the  main  question  was  whether  they 
had  been  successful  in  taking  it  away.  We  held  that 
they  had  not;  that  their  effort  to  divest  it  effected 
notliing,  and  that  it  still  remained  in  the  plaintiff. 
Without  a  judgment  against  him  on  a  retrial  after 
the  reversal,  upon  a  different  showing  from  that 
made  at  first,  the  opinion  of  this  court  remained  the 
law  of  the  case,  and  the  office  belonged  to  the  plain- 
tiff. The  defendant's  counsel  presumably  realized 
that  the  result  could  not  be  changed  and, 'upon  the 
stipulation  of  counsel  on  both  sides  the  court  entered 
an  order  that  the  judgment  of  this  court  should  be 
its  judgment.  Such  action  of  the  court  was  tanta- 
mount to  a  finding  by  it  that  the  plaintiff  was  en- 
titled to  the  office.  The  formal  judgment  which  fol- 
lowed was  a  judgment  against  the  defendant  for 
costs.  The  court  seems  to  have  thought  that  such  a 
judgment  in  such  a  case  determined  nothing.  It  was 
the  only  judgment  which  at  the  time  could  properly 
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be  entered.  At  the  first  trial  the  defendant  was  in 
possession  of  the  oflBce  and  the  judgment  should  have 
been  a  judgment  against  him  of  ouster  and  for  costs. 
When  the  case  came  up  again  after  it  had  been  re- 
manded by  us,  the  plaintiff's  term  had  expired. 
He  no  longer  had  title  to  the  offce,  and  it  was  no 
longer  occupied  by  the  defendant.  In  the  lapse  of 
time  it  was  filled  by  another  incumbent  regularly  ap- 
pointed. There  could  therefore  be  no  judgment  of 
ouster;  and  the  title  being  in  the  plaintiff  the  only 
judgment  which  could  be  regularly  entered  in  his 
favor  was  a  judgment  for  costs.  Even  if  the  record 
contained  no  entry  concerning  title  a  judgment  in  the 
plaintiff's  favor  for  costs  would  imply  a  finding  of 
title  in  him. 

The  right  of  the  plaintiff  having  been  estab- 
lished he  is  entitled  in  this  action  to  recover  from 
the  defendant  the  amount  of  the  lawful  fees  and 
emoluments  of  the  office  received  by  the  latter  while 
exercising  its  functions. — Hunter  v.  Chandler,  45  Mo. 
452 ;  May  field  v.  Moore,  53  HI.  428 ;  The  People  ex 
rel.  Benoit  v.  Miller,  24  Mich.  458;  U.  8.  v.  Addison, 
6  Wall.  291. 

The  judgment  will  be  reversed  and  the  cause 
remanded,  with  instructions  to  the  district  court  to 
find  what  were  the  lawful  fees  and  emoluments  per- 
taining to  the  office,  received  by  the  defendant  during 
the  portion  of  the  plaintiff's  term  occupied  by  him 
as  road  overseer,  and  enter  judgment  for  the  amount 
in  the  plaintiff's  favor.  Reversed. 


[No.  2106.] 


17    489 

19    164 

[19    292! 


Gebspach  et  al.  v.  Barhyte.  \^  Jg 

1.    Appellate    Practice  —  Abstract   of    Record  —  Pleading  —  8uf- 
clency  of  Complaint. 

Where-a  cause  was  tried  upon  complaint,  answer  and  replica- 
tion, an  abjection  to  the  sufficiency  of  the  complaint  will  not  be 
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ooiiBidered  by  the  appellate  court  where  the  abstract  of  record 
fails  to  inform  the  court  as  to  the  contents  of  the  answer  and 
replication,  since  the  defects,  if  any,  in  the  complaint  may  have 
been  cured  by  the  subsequent  pleading. 
2.    Appellate  Practice — Abstract  of  Record^Evidence. 

An  objection  that  the  evidence  is  insufficient  to  sustain  a 
judgment  will  not  be  considered  by  the  appellate  court,  where  the 
evidence  is  not  abstracted,  nor  printed  in  the  abstract  of  record. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Laws  &  Freeman,  for  appellants. 
Mr.  Richard  McKnight,  for  appellee. 

GUNTER,  J. 

This  case  was  tried  to  the  court  upon  complaint, 
answers,  replications  and  evidence,  resulting  in  a 
judgment  for  appellee. 

It  is  contended  that  the  complaint  failed  to  state 
a  cause  of  action. 

The  suflBciency  of  the  complaint  herein  can  be 
determined  only  by  a  knowledge  of  the  answers  and 
replications.  If  defects  exist  in  the  complaint  they 
may  have  been  cured  by  the  subsequent  pleadings. 
We  are  not  informed  by  the  abstract  as  to  the  con- 
tents  of  the  answer  or  replication. 

Under  our  practice  if  counsel  desire  to  question 
the  sufficiency  of  any  pleading  such  pleading  should 
be  in  the  abstract  and  other  portions  of  the  pleadings 
sufficient  to  understand  the  question  urged.  This  was 
not  done  in  the  present  case.  For  this  reason  we  de- 
cline to  consider  the  question  of  the  sufficiency  of 
the  complaint. 

It  is  further  urged  that  the  evidence  is  insuf- 
ficient to  sustain  the  judgment. 

The  evidence  should  be  abstracted  to  justify  our 
considering  this  question. — Denver  Machinery  Co.  v. 
Pub.  Co.,  A  Colo.  App.  146,  35  Pac,  192;  Mich.  Ins. 
Co.  V.  Wich,  8  Colo.  App.  409,  417,  46   Pac.  687; 
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Woods  et  al.  v.  Chelleiv,  15  Colo.  App.  368,  62  Pac. 
230. 

The  evidence  has  not  been  abstracted  herein,  nor 
is  it  presented  to  ns  outside  of  the  bill  of  exceptions. 

Judgment  of  the  lower  court  will  be  aflSrmed. 

Affirmed. 

[No.  2095.] 

The  Burlington  and  Missouri  River  Raii>road 
Company  in  Nebraska  v.  Burch. 

1.  Railroads — Fires — Evidence. 

In  an  action  against  a  railroad  company  for  damage  caused 
by  fire,  evidence  that  immediately  after  the  passage  of  defend- 
ant's train  over  its  track  through  plaintiff's  farm  the  fire  started 
at  its  track,  and  that  prior  to  the  passage  of  the  train  no  fire  was 
there,  was  sufficient  to  warrant  a  submission  to  the  jury  of  the 
question  whether  the  fire  was  chargeable  to  the  passing  train 
and  to  sustain  a  verdict  that  it  was. 

2.  Corporations — Railroads — Names — Misnomer. 

Where  a  railroad  company  for  convenience  designated  a  por- 
tion of  its  line  by  a  different  name  than  that  of  the  company, 
and  the  name  so  used  is  not  the  legal  name  of  any  corporation, 
and  an  action  was  brought  against  it  under  the  designated  name 
and  summons  was  served  upon  the  company  and  it  appeared  and 
defended  the  action  without  making  any  objection  to  the  mis- 
nomer, a  judgment  in  the  case  is  as  effective  against  the  com- 
pany as  if  it  had  been  correctly  named  if  the  plaintiff  move 
properly. 

3.  Evidence — Damages. 

In  an  action  against  a  railroad  company  for  damages  for 
burning  hay  it  was  not  erroneous  to  permit  a  witness  to  be  asked 
and  to  answer  a  question  as  to  whether  or  not  there  were  small 
trees  growing  on  the  ground  where  the  hay  was  cut  and  in  the 
inclosure  where  it  was  stacked  where  the  plaintiff  claimed  noth- 
ing on  account  of  the  trees. 

4.  Evidence — Rejection — Harmless  Error. 

Error  committed  in  rejecting  evidence  was  harmless  where 
the  same  evidence  was  admitted  by  the  testimony  of  other  wit- 
nesses and  was  uncontradicted. 

5.  Instructions — Corporations — Corporate    Existence — Estoppel. 
In  an  action  against  a  railroad  company  an  instruction  to  the 

.effect  that  if  defendant  appeared  and  defended  the  suit,  and  ap- 
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pealed  from  the  Judgment  of  the  Justice  of  the  peace  to  the 
county  court,  it  was  estopped  to  deny  its  corporate  existence, 
states  a  correct  principle  of  law  and  although  it  was  unnecessary, 
if  the  defendant  was  not  prejudiced  thereby,  it  was  not  revers- 
ible error. 

Appeal  from  the  County  Court  of  Boulder  County. 

Messrs.  Wolcott  &  Vailb  and  Mr.  William  W. 
Field,  for  appellant. 

Mr.  H.  M.  MiNOB,  for  appellee. 
Thomson,  J. 

The  appellee  brought  suit  before  a  justice  of  the 
peace  against  the  appellant  to  recover  damages  for 
injury  to  property  occasioned  by  fire  charged  to  have 
been  set  out  by  the  defendant.  Judgment  went 
against  the  latter  and  it  appealed  to  the  county  court 
where  judgment  was  again  given  against  it,  and  from 
this  it  appeals  to  this  court. 

It  was  proven  that  the  fire  from  which  the  plain- 
tiff suffered  occurred  immediately  after  the  passage 
of  a  freight  train  over  the  track  of  a  railroad  run- 
ning through  his  farm;  that  the  fire  started  at  the 
track,  and  that,  prior  to  the  passage  of  the  train,  no 
fire  was  there.  The  evidence  was  sufficient  to  war- 
rant a  submission  to  the  jury  of  the  question  whether 
the  fire  was  chargeable  to  the  passing  train,  and  to 
sustain  a  finding  that  it  was. — U.  P.  Ry.  Co.  v. 
DeBush,  12  Colo.  294 ;  Lumber  Co.  v.  R.  R.  Co.,  ante, 
page  275,  68  Pac.  670. 

When  the  plaintiff  rested  the  defendant  asked 
an  instruction  directing  the  jury  to  return  a  verdict 
for  the  defendant.  As  appears  from  the  argument, 
the  ground  of  the  motion  was  that  no  proof  had  been 
made  showing  that  the  railroad  was  operated  by  the 
defendant.  The  request  was  denied.  Witnesses 
were  then  examined  for  the  defendant  by  whom  it 
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was  proved  that  the  owner  and  operator  of  the  road 
was  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. In  relation  to  the  ownership  and  operation  of 
the  road  and  kindred  matters  we  give  the  language 
of  the  witnesses  themselves,  as  found  in  the  trans- 
cript of  the  record.  The  following  occurs  in  the 
examination  of  E.  Hanson,  one  of  the  defendant's 
witnesses : 

*  *  Q.    What  is  your  business ! 

**A.  Claim  agent  for  the  Chicago,  Burlington 
and  Quincy. 

*  *  Q.  Are  you  or  have  you  been  in  the  employ  or 
pay  of  the  Burlington  and  Missouri  River  Railroad 
Company  in  Nebraska! 

**A.  No,  sir;  I  have  never  drawn  any  salary 
from  the  Burlington  and  Missouri  River  Railroad 
Company  in  Nebraska. 

**Q.  Do  you  know  whether  or  not  the  Burling- 
ton and  Missouri  River  Railroad  Company  owns  any 
property  in  the  state  of  Colorado! 

**A.    I  do. 

**Q.  You  may  state  whether  or  not  during  the 
month  of  February  of  the  present  year  The  Burling- 
ton and  Missouri  River  Railroad  Company  in  Ne- 
braska owned  or  operated  any  property  in  the  state 
of  Colorado. 

^*A.    It  did  not. 

''Q.  You  may  state  who,  if  an  individual,  or 
what  corporation  or  company,  owns  and  operates  tiie 
railroad  known  as  the  Burlington  and  Missouri  River 
Railroad  in  Nebraska,  or  that  portion  which  runs 
across  Boulder  county,  Colorado. 

**A.  The  Chicago,  Burlington  and  Quincy  Rail- 
road Company  operates  the  line  of  road  running 
through  Longmont  and  Hygiene  and  into  Lyons  in 
this  county,  formerly  known  as  the  Denver,  Utah  and 
Pacific  road. 
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**Q.  What  was  the  significance,  if  you  know,  of 
the  name  The  Burlington  and  Missouri  River  Rail- 
road Company  in  Nebraska? 

"A.  It  is  for  the  convenience  of  keeping  the  ac- 
counts separate  from  the  accounts  of  the  road  east  of 
the  Missouri  river. 

*  *  Q.  And  that  portion  of  the  line  east  of  the  Mis- 
souri river  and  the  portion  west  of  the  Missouri 
river,  designated  as  the  Burlington  and  Missouri 
River  Railroad  in  Nebraska,  are  parts  of  what  rail- 
road system! 

*'A,  Of  the  Chicago,  Burlington  and  Quincy 
Railroad  Company. 

*'Q.  How  long,  if  you  know,  has  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  owned  and 
operated  these  two  portions  of  the  system  that  you 
have  spoken  off 

* '  A.  To  my  knowledge  since  1891  up  to  the  pres- 
ent time. 

*'Q.  Mr.  Hanson,  did  you  or  were  you  instru- 
mental in  appealing  this  case  from  the  justice  court 
to  this  court? 

^'A.    I  was.'' 

Another  witness  for  the  defendant,  J.  W.  Wil- 
liams, was  examined  as  follows : 

*  ^  Q.    What  is  your  business  I 

*'A.  An  agent  for  the  Chicago,  Burlington  and 
Quincy. 

'  *  Q.    Where  are  you  located  f 

^*A.    At  Longmont. 

* '  Q.  What  was  your  business  during  the  month 
of  February,  1898? 

*  *  A.  I  was  located  at  Longmont,  Colorado,  and 
occupied  as  agent  for  the  Chicago,  Burlington  and 
Quincy  Railroad  Co. 

**Q.    Were  you  during  the  month  of  February, 
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1898,  agent  or  employed  by  The  Burlington  and  Mis- 
souri River  Railroad  Company  in  Nebraska! 

' '  A.    I  was  not. 

**Q.  How  long  have  you  been  employed  by  the 
Chicago,  Burlington  and  Quincy  Railway  Company! 

'*A.    About  twelve  years. 

**Q.  Were  you  at  any  time  since  the  26th  day 
of  February,  1898,  served  with  a  summons  in  the 
case  of  W.  W.  Burch  v.  The  Burlington  and  Missouri 
River  Railroad  Company  in  Nebraska! 

'*A.    Yes,  sir. 

'*Q.     Do  you  remember  when! 

**  A.  I  think  along  about  the  1st  of  May,  if  I  am 
not  mistaken. 

*'Q.  Were  you  employed  by  The  Burlington 
and  Missouri  River  Railroad  Company  in  Nebraska 
in  any  capacity! 

*'A.     No,  sir. 

* '  Q.     Have  you  been  since —  . 

''A.     No,  sir. 

''Q.  Are  you  familiar  with  the  line  of  railroad 
owned  by  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company  in  Boulder  county,  Colorado! 

**A.    Yes,  sir. 

*'Q.  You  may  state  to  the  jury  the  termini  of 
that  railroad  in  this  county. 

*'A.  The  Chicago,  Burlington  and  Quincy  oper- 
ates that  line  of  road  known  as  the  Burlington  and 
Missouri  River  Railroad  in  Nebraska.    It  runs  from 

Denver  to  Lyons,  through  Longmont  and  Hygiene. 

*    •    # 

*  *  Q.  What  did  you  do  when  you  had  the  sum- 
mons served  on  you! 

*'A.  I  took  it  and  sent  it  in  to  the  superintend- 
ent's office  at  McCook,  Nebraska.    •    *    * 

'^Q.  If  you  represent  the  Chicago,  Burlington 
and  Quincy  Railroad  and  had  nothing  to  do  with  the 
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Burlington  and  Missouri  Eiver  Hailroad  Company  in 
Nebraska,  why  did  you  pay  any  attention  to  it! 

*  *  A.  For  this  reason.  I  was  satisfied  it  had  ref- 
erence to  our  road.  I  took  the  summons  and  had  it 
sent  in  to  the  superintendent. 

I  *  *  Q.  Is  not  it  a  fact  that  that  road  of  which  you 
are  agent  of  is  known  as  the  Burlington  and  Missouri 
Eiver  Railroad  in  Nebraska  f 

**A.    Yes,  sir. 

' '  Q.  And  that  on  their  printed  matter  they  have 
that  name — the  name  of  the  Burlington  and  Missouri 
River  Railroad  in  Nebraska! 

"A.  They  have  that  printed  matter,  a  large 
share  of  it,  at  the  top  of  which  is  *  The  Burlington  and 
Missouri  River  Railroad  in  Nebraska,'  and  in  pa- 
renthesis under  it,  *  Chicago,  Burlington  and  Quincy 
Railroad  Company,  owners.'  " 

The  Chicago,  Burlington  and  Quincy  Railroad 
Company  being,  at  the  time  of  the  fire,  the  owner  and 
operator  of  the  railroad  on  the  line  of  which  the  fire 
originated,  whatever  responsibility  for  the  fire  and  its 
results  there  may  be  attaches  solely  to  that  corpora- 
tion and,  because  it  was  from  its  train  and  from  no 
other  train  that  the  fire  proceeded  and  it  and  not  an- 
other is  liable  for  the  loss,  it  is  insisted  that  the  judg- 
ment against  the  Burlington  and  Missouri  River 
Railroad  in  Nebraska  cannot  stand.  If  the  defendant 
were  a  corporation  distinct  from  the  Chicago,  Bur- 
lington and  Quincy  Railroad  Company  we  might  be 
compelled  to  agree  with  counsel. 

See  D.  (&  R.  G.  R.  Co.  v.  Loveland,  16  Colo.  App. 
146,  64  Pac.  381. 

But  the  fact  is  not  so.  It  appears  abundantly 
from  the  evidence  produced  for  the  defendant  that 
the  Burlington  and  Missouri  River  Railroad  Com- 
pany in  Nebraska  is  not  the  legal  name  of  any  cor- 
poration, but  that,  for  its  own  convenience,  the  Chi- 
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cago,  Burlington  and  Quincy  Railroad  Company  has 
designated  that  portion  of  its  line  west  of  the  Mis- 
souri river  as  the  Burlington  and  Missouri  River 
Railroad  in  Nebraska.  The  purpose  of  this  suit  was 
to  obtain  a  judgment  against  the  owner  of  the  line  of 
railroad  from  which  the  fire  proceeded,  but  the  owner 
was  misnamed.  Instead  of  being  sued  by  its  proper 
corporate  appellation  it  was  called  by  a  name  derived 
from  a  designation  which  it  applied  to  a  particular 
portion  of  its  line.  The  summons  in  the  case  was 
served  on  the  agent  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  and  in  response  to  its 
notification  that  company  appeared  and  conducted 
the  defense.  As  a  legal  entity  the  Burlington  and 
Missouri  River  Railroad  Company  in  Nebraska  had 
no  existence ;  summons  could  not  be  served  on  it ;  it 
had  no  agents;  it  could  not  employ  counsel;  and  it 
could  not  make  a  defense.  But  the  summons  brought 
a  party  into  court  by  which  defense  was  made,  and 
evidently  that  party  was  the  Chicago,  Burlington  and 
Quincy  Railroad  Company,  upon  whose  agent  sum- 
mons was  served.  The  simple  fact  which  the  record 
clearly  discloses  is  that  the  Chicago,  Burlington  and 
Quincy  Railroad  Company  was  sued  by  an  erroneous 
name. 

It  was  competent  to  that  company  to  submit  to 
a  suit  against  it  by  that  name.  It  could  have  taken 
advantage  of  the  error  upon  its  appearance  in  re- 
sponse to  the  summons,  but  it  oflfered  no  objection, 
and  participated  in  a  trial  of  the  case  upon  its  merits. 
It  therefore  waived  the  error  in  its  name.  Its  failure 
to  show  the  misnomer  at  the  proper  time  concludes 
it,  and  if  the  plaintiff  move  properly  the  judgment  is 
as  effective  against  it  as  if  it  had  been  correctly 
named. — Ins.  Co.  v.  French,  18  How.  404;  Povd  v. 
Ennis,  69  111.  341. 

Error  is  assigned  upon  the  admission  and  ex- 

32 
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elusion  of  evidence.  It  is  not  shown  in  argument  how 
the  defendant  was  injured  by  the  rulings.  In  some 
instances  they  seem  to  have  been  proper  enough;  in 
others  the  evidence  rejected  was  afterwards  received, 
and  it  is  upon  that  very  evidence  that  this  opinion 
largely  rests.  Two  examples  will  serve  to  show  the 
nature  of  the  rulings  of  which  complaint  is  made. 
The  plaintiff  was  asked  by  his  counsel  whether  or  not 
in  the  enclosure  where  the  hay  was  stacked  and  on 
the  ground  where  it  was  cut  there  were  small  trees 
growing.  The  answer  was  that  there  were  small 
trees  between  the  stack  and  the  railroad.  It  was  ob- 
jected by  the  defendant  that  the  question  was  imma- 
terial, incompetent  and  irrelevant.  The  question 
does  not  seem  to  us  to  be  very  important.  It  prob- 
ably belongs  to  a  class  of  questions  not  infrequently 
asked  witnesses  for  the  purpose  of  obtaining  an 
acquaintance  with  the  situation  or  circumstances 
related  to  the  occurrence  out  of  which  the  liti- 
gation arose.  Such  acquaintance  may  lead  to  a 
clearer  understanding  of  the  principal  facts,  or 
it  may  not;  but  how  it  can  be  harmful  is  not 
explained  to  us.  The  plaintiff  claimed  nothing  on 
account  of  the  trees ;  there  was  no  evidence  that  any 
of  them  were  injured;  and  except  as  descriptive  of 
the  ground  through  which  the  fire  passed  on  its  way 
to  the  stack,  nothing  was  said  about  them.  We  hardly 
think  the  court  erred  in  allowing  the  question.  John 
A.  Webber  was  a  witness  for  the  defendant.  He  tes- 
tified that  he  was  an  agent  for  the  company  whose 
track  passed  through  the  plaintiff's  farm.  He  was 
then  asked  **Wliat  company  is  that?"  The  plain- 
tiff objected  to  the  question  as  not  being  cross-exami- 
nation, and  the  objection  was  sustained.  The  ques- 
tion was  proper,  and  the  answer  should  have  been  re- 
ceived. But  the  defendant  was  allowed  by  other  wit- 
nesses  to  prove  what  company  that  was  and  the  evi- 
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dence  was  uncontradicted,  so  that  it  had  the  full 
benefit  of  the  fact  it  desired  to  establish  and  was, 
therefore,  unharmed  by  the  particular  ruling. 

Complaint  is  made  of  an  instruction  to  the  effect 
that  if  the  defendant  appeared  and  defended  the  suit 
and  appealed  from  the  judgment  of  the  justice  to  the 
county  court  it  was  estopped  to  deny  its  corporate 
existence.  That  instruction  states  the  law. — Decorat- 
ing Co.  V.  Ham,  3  Colo.  App.  559.  As  the  defendant 
was  the  Chicago,  Burlington  and  Quincy  Railroad 
Company  sued  by  a  wrong  name,  it  was  its  corporate 
existence  to  which  the  instruction  referred.  We  see 
no  necessity  for  the  instruction,  but  neither  do  we 
see  how  the  defendant  could  be  injured  by  it.  The  in- 
structions offered  by  the  defendant  which  the  court 
declined  to  give  advanced  propositions  directly  op- 
posite to  views  expressed  by  us  in  this  opinion,  and 
were  properly  refused.  Some  of  the  instructions  for 
the  plaintiff  were  too  favorable  to  the  defendant ;  but 
that  they  were  so  furnishes  the  defendant  with  no 
ground  of  complaint. 

The  judgment  will  be  affirmed.  Afflrmed. 


[No.  2119.] 

Falke  et  al.  v.  Brule  et  al. 

1.    Sales — Chattel  Mortgages — Bills  and  Notes. 

Plaintiffs  agreed  with  their  debtor  to  purchase  his  stock  of 
goods  and  gave  him  their  promissory  note  for  the  amount  of  the 
agreed  purchase  price  over  and  above  his  debt  to  them  and  took 
from  him  a  bill  of  sale.  On  the  same  day  another  creditor  at- 
tached the  goods  and  plaintiffs  and  the  debtor  made  another 
agreement  whereby  they  abandoned  the  sale  and  plaintiffs  paid 
off  the  attachment  claim  and  added  it  to  their  own  claim,  and 
took  the  debtor's  note  and  a  chattel  mortgage  on  the  goods  to 
secure  it.  The  debtor  agreed  to  return  plaintiffs'  note,  but  failed 
to  do  so,  and  indorsed  it  to  defendants  who  had  full  knowledge 
of  the  transaction  between  plaintiffs  and  the  debtor.  Defendants 
transferred  the  note  before  maturity  to  an  innocent  purchaser. 


500  Falke  v.  Brule.  [17  C.A. 

and  plaintiffs  were  compelled  to  pay  the  note.  Held,  that  plain- 
tiffs and  the  debtor  had  a  right  to  abandon  their  agreement  of 
sale  and  substitute  therefor,  the  chattel  mortgage.  That  the 
entire  proceeding  constituted  but  one  transaction  and  a  formal 
resale  from  plaintiffs  to  the  debtor  was  not  necessary.  That 
plaintiffs'  note  indorsed  to  defendants  was  without  considera- 
tion and  defendants  were  liable  to  plaintiffs  for  the  amount 
plaintiffs  were  required  to  pay  thereon. 
2.    Appellate  Practice — Asaignment  of  Errora — Abandonment. 

Assignments  of  error  not  argued  or  presented  in  appellants' 
brief  will  be  treated  as  having  been  abandoned. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  L.  E.  C.  Hinckley,  for  appellants. 

Mr.  John  T.  Bottom  and  Mr.  F.  A.  Whjliams, 
for  appellees. 

Wilson,  P.  J. 

H.  Buddendick,  a  merchant,  was  indebted  to 
plaintiflfs,  appellees  herein,  in  the  sum  of  three  hun- 
dred dollars.  In  order  to  make  settlement  Budden- 
dick sold  to  plaintiffs  his  entire  stock  of  goods,  fix- 
tures, etc.,  estimated  to  be  worth  about  nine  hundred 
dollars,  the  consideration  being  this  debt  of  three 
hundred  dollars  and  the  sum  of  four  hundred  dol- 
lars to  be  paid  to  him  by  plaintiffs  for  which  amount 
plaintiffs  executed  and  delivered  to  Buddendick  two 
promissory  notes  payable  three  months  after  date. 
The  sale  was  evidenced  by  a  memorandum  in  writ- 
ing, and  plaintiffs  took  actual  and  full  possession  of 
the  stock.  On  the  same  day  and  within  a  few  hours 
thereafter  at  the  instance  of  Plummer  &  Co.,  another 
creditor  of  Buddendick,  a  portion  of  the  stock  was 
seized  and  levied  upon  under  a  writ  of  attachment. 
Thereupon  and  on  the  same  day  plaintiffs  and  Bud- 
dendick after  consultation  with  a  lawver  concluded 
that  it  would  be  advisable  to  abandon  the  sale  and 
that  in  lieu  thereof  Buddendick  would  execute  to 
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plaintiffs  a  note  covering  the  amount  of  his  indebted- 
ness to  them,  and  also  the  amount  of  the  Plummer 
claim,  and  costs  of  suit,  which  plaintiffs  agreed  to  as- 
sume and  discharge,  and  execute  a  chattel  mortgage 
upon  the  stock  of  goods  to  secure  payment  of  this 
note.  This  plan  was  carried  into  effect  immediately. 
Buddendick  executed  his  note  to  plaintiffs  for  $500, 
being  the  amount  of  the  Plummer  and  plaintiffs' 
claims,  and  contemporaneously  executed  the  chattel 
mortgage  to  secure  it.  It  was  a  part  of  this  agree- 
ment that  Buddendick  should  return  the  two  notes 
for  four  hundred  dollars  which  had  been  given  to 
him  in  the  morning.  This  he  failed  to  do  at  the  time 
of  the  execution  of  the  mortgage,  stating  that  he  had 
left  the  notes  at  home  but  that  he  would  get  them  and 
deliver  them  to  plaintiffs.  This  he  also  wholly  failed 
to  do,  and  subsequently  on  the  same  evening  or  the 
next  morning  assigned  them  to  defendant.  The  Falke 
Mercantile  Company,  another  creditor,  who  at  the 
time  it  was  claimed  by  plaintiffs,  had  full  knowledge 
of  the  infirmity  which  attached  to  the  notes  and  of 
the  entire  transaction  between  plaintiffs  and  Budden- 
dick. The  defendant  company  on  the  next  day,  it 
is  charged,  assigned  these  notes  to  a  third  party, 
who  by  reason  of  being  an  innocent  purchaser  before 
maturity,  prevailed  in  a  suit  upon  the  notes  and 
compelled  payment  by  plaintiffs.  This  suit  is 
brought  by  plaintiffs  to  recover  from  the  Falke  com- 
pany the  amount  which  they  were  thus  compelled  to 
pay,  on  the  ground  that  the  assignment  was  made  by 
it  with  full  knowledge  of  the  payment  and  invalidity 
of  the  notes. 

The  main  contention  of  defendants  is  that  the 
notes  for  four  hundred  dollars  were  not  paid,  and 
that  the  promise  on  Buddendick 's  part  if  any  to  give 
them  back  was  wholly  without  consideration,  and  not 
enforceable  against  him.     This  is  based  upon  the 


502  Falke  v.  Brule.  [  17  C.  A. 

claim  by  defendants  that  the  property  having  passed 
to  plaintiffs  by  virtue  of  the  sale  and  the  sale  being 
complete  it  was  necessary  that  the  title  should  re- 
pass to  Buddendick  so  as  to  give  a  basis  for  the  chat- 
tel mortgage  claimed  to  have  been  substituted  for 
the  bill  of  sale.    In  other  words,  counsel  urge  that 
Buddendick  was  never  reinvested  with  the  title  to 
the  property,  and  that  hence  the  chattel  mortgage 
was  void  and  of  no  effect  because  of  this  want  of 
title  at  the  time  of  its  execution.    We  see  no  force  in 
this  contention.    In  fact  the  entire  proceeding  on  the 
day  between  Buddendick  and  i)laintiffs  was  one  trans- 
action. The  one  purpose  and  object  of  all  was  the  sat- 
isfaction of  the  debt  to  plaintiffs.    The  chattel  mort- 
gage agreement  was  but  a  substitution  for  the  agree- 
ment of  sale.    They  had  a  perfect  right  to  abandon 
the  latter  and  substitute  the  former;  indeed,  they 
might  have  subsequently,  if  they  had  desired,  aban- 
doned the  latter  and  reaffirmed  the  former.    No  form- 
ality of  a  written  reconvevance  and  an  actual  and 
visible  retaking  of  possession  was  required,  because 
such  if  necessary  was  understood  between  the  parties, 
and  their  assent  would  be  implied  from  their  acts, 
and  nobody  could  complain  except  a  party  whose 
rights  might  have  intervened.   There  were  no  inter- 
vening rights,  however,  except  the  Plummer  claim, 
and  that  was  gotten  out  of  the  way  through  means 
of  its  payment  by  plaintiffs.    We  cannot  see  where 
the  statute  of  frauds  has  any  application  at  all  to 
the  transactions  between  Buddendick  and  plaintiffs, 
whether  they  be  considered  as  only  one  or  several. 
They  started  out  to  make  a  sale  but  concluded  to 
abandon  it.     How  defendants  were  prejudiced  we 
cannot  conceive.    Everything  was  complete  and  fully 
consummated   before    the    defendant    company    at- 
tempted to  assert  any  right.    Buddendick  had  an  un- 
disputed legal  right  to  prefer  plaintiffs  as  creditors. 
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That  there  was  a  full  and  bona  fide  consideration  for 
the  five  hundred  dollar  note,  payment  of  which  was 
secured  by  the  chattel  mortgage,  is  not  questioned 
and  there  is  nothing  connected  with  the  entire  trans- 
action which  discloses  in.  our  opinion  the  slightest 
taint  of  fraud,  actual  or  legal,  upon  other  creditors  of 
Buddendick. 

This  is  the  main  and  only  question  argued  by 
counsel  in  his  brief,  and  in  the  court  holding  ad- 
versely to  defendants  upon  it  we  see  no  error. 
Whether  defendant  at  the  time  it  secured  the  notes 
from  Buddendick  had  full  notice  and  knowledge  of 
the  transaction  between  him  and  plaintiffs  and  of 
the  satisfaction  of  the  notes  in  the  manner  charged 
was  a  question  of  fact  upon  which  the  finding  of  the 
court  was  adverse  to  it,  and  it  being  sustained  by 
the  evidence  this  court  is  concluded  by  it. 

Defendants  assigned  a  number  of  errors  based 
upon  the  admission  of  incompetent,  and  the  rejection 
of  competent,  evidence.  Counsel  have  not  seen  fit, 
however,  to  argue  these  assignments,  not  even  pre- 
senting them  in  the  briefs,  and  for  this  reason  they 
will  be  treated  as  having  been  abandoned  and  re- 
quiring no  notice. 

The  judgment  will  be  affirmed.  Affirmed. 


[No.  2111.] 

•Williams  v.  Bishop  et  al. 

1.  Principal  and  Agent-^ommisslons— -Quantum  Meruit. 

In  an  action  by  a  real  estate  agent  for  commission  where  he 
sues  for  the  reasonable  value  of  his  services,  it  is  immaterial 
whether  or  not  there  was  an  agreement  as  to  the  amount  of  the 
commission. 

2.  Same — Evidence. 

In  an  action  by  a  real  estate  agent  for  commission  where 
the  evidence  showed  that  he  was  entitled  to  commission,  and  he 
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testified  that  his  Bervloes  were  worth  a  certain  sum,  and  his 
evidence  as  to  value  was  uncontradicted,  he  was  entitled  to 
Judgment  for  that  amount 

3.  Same. 

Evidence  examined  and  held  sufficient  to  entitle  a  real  estate 
agent  to  commission  on  a  sale  of  property. 

4.  Appellate  Practlce^DI reeling  Judgment. 

Where  a  cause  has  been  twice  tried  without  material  change 
of  the  evidence  and  each  time  the  evidence  showed  plaintiff  to 
be  entitled  to  a  judgment  for  a  certain  sum,  and  there  is  no 
reason  to  believe  that  there  would  be  any  material  change  In  the 
evidence  at  another  trial,  the  judgment  of  the  lower  court  for 
defendant  will  be  reversed  and  judgment  for  plaintiff  directed. 

Appeal  from  the  District  Court  of  Las  Animas 

County, 

Mr.  W.  B.  MoBGAKy  for  appellant. 

Mr.  A.  J.  Abbott  and  Mr.  Jas.  McKeough,  Jr., 
for  appellees. 

Thomson,  J. 

This  case  is  before  us  for  the  second  time.  The 
result  of  the  former  investigation  was  the  reversal  of 
a  judgment  against  the  present  appellant — WiUiams 
V.  Bishop,  11  Colo.  App.  378. 

The  last  trial  brought  him  no  better  fortune  than 
the  first,  and  it  is  to  be  ascertained  whether  the  new 
evidence  presented  such  change  in  the  situation  as  to 
make  good  a  judgment  which  before  was  erroneous. 

Recovery  was  sought  for'  services  rendered  in 
finding  a  purchaser  for  certain  real  estate ;  the  plain- 
tiff in  his  complaint  placing  the  value  of  such  ser- 
vices at  $115.  At  the  first  trial  as  appears  from  the 
opinion  the  witnesses  on  both  sides  testified  to  sub- 
stantially the  following  facts:  The  plaintiflf  Wil- 
liams was  a  real  estate  agent  in  the  city  of  Trinidad; 
the  defendants,  George  H.  Bishop  and  M.  B.  Munroe, 
were  the  owners  of  certain  real  estate  in  that  city 
consisting  of  a  lot  with  a  dwelling  house  on  it ;  C.  M. 
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Bishop  was  a  brother  of  George  H.  Bishop,  and  had 
charge  of  his  interest  in  the  property  as  his  agent; 
W.  F.  Munroe  was  the  husband  of  M.  B.  Munroe 
and  acted  for  her  in  relation  to  her  interest;  M.  B. 
Munroe  had  conveyed  her  interest  to  E.  L.  Blake  as 
security  for  a  debt  she  owed  him ;  C.  H.  Blake  was 
a  brother  of  E.  L.  Blake,  and  in  some  of  the  transac- 
tions affecting  the  property  acted  for  him;  C.  M. 
Bishop  as  agent  for  George  H.  Bishop,  and  W.  F. 
Munroe  as  agent  for  M.  B.  Munroe  placed  the  prop- 
erty with  the  plaintiff  for  sale  at  $2,500,  his  commis- 
sion to  be  deducted  from  the  purchase  price;  those 
men  were  at  the  time  informed  by  the  plaintiff  that 
he  was  in  correspondence  with  a  lady  who  was  de- 
sirous of  purchasing  real  estate  there  and  to  whom 
he  would  show  this  property ;  the  lady  was  Mrs.  Wal- 
dron  who  lived  out  of  the  city.  Shortly  after  the 
property  had  been  placed  with  the  plaintiff  Mrs. 
Waldron,  by  prearrangement  with  him,  came  to  his 
office  and  stated  that  she  was  ready  to  purchase ;  he 
took  her  to  this  property  and  showed  her  through  the 
house.  He  informed  her  that  the  price  was  $2,500. 
She  expressed  herself  as  much  pleased  with  the  prop- 
erty and  took  a  few  days  to  consider  the  proposition. 
Shortly  afterwards  in  company  with  C.  H.  Blake  she 
was  looking  at  different  properties  in  the  city,  and 
happening  to  pass  this  particular  property  she  called 
his  attention  to  it  saying  that  it  was  a  pretty  place 
for  a  residence  and  that  the  plaintiff  had  showed  it 
to  her  and  offered  it  to  her  for  $2,500.  Blake  replied 
that  he  thought  he  could  let  her  have  it  for  less 
money  and  took  her  to  the  owners'  representatives, 
who  sold  it  to  her  for  $2,300.  Before  they  made  the 
sale  Blake  told  them  what  Mrs.  Waldron  had  said  in 
relation  to  the  plaintiff's  offer  of  the  property  to  her. 
Upon  the  foregoing  facts  we  held  the  plaintiff  en- 
titled to  a  commission,  and  reversed  the  judgment 
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denying  it,  and  if  this  judgment  was  rendered  upon 
substantially  the  same  evidence  that  appeared  in  the 
former  record  it  cannot  stand. 

But  it  is  insisted  for  the  defendants  that  there 
was  such  change  in  testimony  and  such  additional 
evidence  as  warranted  the  judgment.  After  a  few 
words  concerning  an  episode  of  the  trial  we  stall 
look  into  the  claim. 

W.  F.  Munroe  was  a  witness  for  the  defendants. 
He  had  testified  that  the  transaction  between  M.  B. 
Munroe  and  E.  L.  Blake  was  a  sale,  and  that  the 
deed  conveyed  an  absolute  title.  In  the  course  of  his 
cross-examination  by  plaintiflF's  counsel  he  was  asked 
this  question: 

''Isn't  it  a  fact  that  your  efforts  to  testify  con- 
trary to  the  fact  that  that  deed  was  a  mortgage  is  for 
the  purpose  of  showing  that  somebody  else  owned 
this  property  besides  your  wife  in  order  to  avoid  a 
judgment  against  her!'' 

To  this  he  answered : 

*  *  I  would  not  say  that.  I  am  a  pretty  good  liar 
myself. ' ' 

The  testimony  of  a  witness  who  while  testifying 
boasts  that  he  is  a  liar  is  entitled  to  no  consideration 
and  will  receive  none  here.  * 

Counsel  say  that  the  testimony  last  given  con- 
cerning the  price  at  which  the  plaintiff  was  au- 
thorized to  sell  the  property  differs  from  that  pro- 
duced at  the  former  trial,  and  that  the  plaintiff's 
statement  that  the  price  was  $2,500  was  squarely 
contradicted.  The  only  witness  for  the  defendants 
aside  from  W.  F.  Munroe  who  spoke  on  the  subject 
was  C.  M.  Bishop.    The  following  is  what  he  said: 

**I  heard  Williams'  testimony.  I  never  told  him 
he  could  take  the  property  for  $2,500  and  take  5  per 
cent,  commission.  I  met  him  in  his  office  and  told  him 
he  could  have  all  he  could  get  above  $2,300. ' ' 
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The  testimoBy  of  the  plaintiff  was  that  origin- 
ally the  property  was  placed  with  him  by  C.  M. 
Bishop  at  $2,300 ;  that  he  did  not  know  at  the  time 
that  Munroe  had  any  interest  in  it ;  that  shortly  after- 
wards in  Bishop's  absence  Munroe  accosted  him,  as- 
serting ownership  and  saying  that  he  would  not  take 
for  his  interest  what  Bishop  wanted,  and  that  the 
two  men  were  then  joined  by  Bishop,  and  after  some 
conversation  it  was  agreed  among  them  that  the 
plaintiff  should  sell  the  property  for  $2,500.  In  the 
course  of  his  testimony  the  plaintiff  also  said  it  was 
agreed  that  he  should  have  a  commission  of  five  per 
cent.  Except  as  to  the  matter  of  commission  we  find 
no  contradiction  between  the  plaintiff  and  Bishop. 
They  both  mentioned  $2,300  as  a  price  for  which 
the  property  might  be  sold.  Jhe  plaintiff  said  the 
price  was  afterwards  changed,  and  Bishop  did  not 
say  it  was  not.  Bishop  did  not  deny  that  the  selling 
price  was  finally  fixed  at  $2,500.  What  he  denied  was 
that  the  plaintiff  was  authorized  to  sell  for  $2,500 
and  take  5  per  cent,  commission.  That  the  price  was 
$2,500,  but  that  there  was  no  agreement  as  to  amount 
of  commission  is  entirelv  consistent  with  his  testi- 
mony.  The  plaintiff's  suit  is  not  upon  a  contract, 
but  for  the  reasonable  value  of  his  serv^ices,  and  it  is 
immaterial  whether  there  was  an  agreed  commission 
or  not.  As  to  the  price  which  the  plaintiff  might  ask 
for  the  property  the  witnesses  were  in  harmony. 
The  following  is  what  Mrs.  Waldron  said : 
**Mr.  Williams  and  I  had  been  in  correspondence 
and  he  showed  me  the  property  about  a  week  or  just 
a  few  days  before  the  price  was  agreed  upon.  When 
we  got  over  to  the  house  I  looked  it  over  and  thought 
it  was  very  nice  and  pleasant,  and  as  we  left  the 
house  I  asked  him  what  price  it  could  be  bought  for. 
He  said  $2,500.  As  far  as  liking  the  house  is  con- 
cerned I  expressed  it  in  very  plain  English  that  it 
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was  a  very  nice  little  house  and  that  I  liked  the 
property  but  the  price  was  more  than  I  could  agree 
to  pay  for  it.  He  took  me  down  to  the  hotel  and  I 
said  I  would  come  down  again.  Of  course  I  cannot 
remember  the  exact  conversation.  The  same  after- 
noon Mr.  Blake  took  me  out  to  see  the  same  property 
and  to  look  at  some  lots^and  some  houses  hehadbuilt. 
I  mentioned  to  him  that  Mr.  Williams  had  shown  me 
a  house  when  we  were  on  the  street  below.  I  told 
him :  *  That  house  there  Mr.  Williams  had  shown  it 
to  me  for  sale.  It  is  a  very  nice  place.'  He  said: 
*I  built  that  house.  Would  you  like  to  see  itf  I 
said  no,  I  have  seen  it,  but  he  could  drive  me  up  there 
if  he  liked,  and  so  he  did.  I  paid  $2,300  for  the 
property.  *  *  *  I  had  seen  Mr.  C.  H.  Blake  in 
Catskill,  and  came  down  more  to  have  him  show  me 
in  regard  to  property  he  could  build.  Not  that  ex- 
actly, but  to  see  what  I  could  do.  At  that  time  Mr. 
Williams  showed  me  this  property  and  it  was  only 
three  days  elapsed  from  that  time  until  I  came  down 
and  purchased  the  house.  I  declined  to  purchase  the 
property  at  first  on  account  of  the  price  given  me  by 
Mr.  Williams,  and  I  would  not  under  any  circum- 
stances have  reconsidered  that  proposition  at  the 
lime  I  came  down  again." 

Before  her  purchase  Mrs.  Waldron  lived  at  a 
place  called  Catskill,  and  came  down  from  that  place 
to  Trinidad.  The  construction  which  counsel  give 
her  statements  would  make  them  inconsistent  with 
her  former  testimony.  We  do  not  think  her  language 
demands  such  construction  or  that  what  she  said  on 
the  two  occasions  necessarilv  involves  contradiction. 
Her  remark  to  the  plaintiff  that  the  price  was  more 
than  she  could  agree  to  pay  is  simply  illustrative  of 
the  usual  disposition  of  a  buyer  to  purchase  at  as 
low  a  figure  as  possible,  and  that  it  was  not  intended 
to  be  final  is  indicated  by  the  fact  that  when  she  left 
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the  plaintiff  she  told  him  she  would  come  again. 
It  is  true  she  afterwards  said  that  she  would  not, 
under  any  circumstances,  have  reconsidered  the  re- 
mark ;  but  she  also  said  it  was  at  the  time  she  came 
down  again  that  she  determined  against  reconsidera- 
tion. Before  she  * '  came  down  again, ' '  namely,  on  the 
same  day  in  the  afternoon  of  her  talk  with  the  plain- 
tiff she  was  offered  the  property  for  $2,300.  That 
she  should  upon  reflection  resolve  not  to  reconsider 
her  statement  and  determine  not  to  pay  the  plain- 
tiff's price  is  hardly  surprising;  but  the  conduct  of 
the  defendants  sui)plied  the  reason  for  her  resolu- 
tion, and  they  have  disabled  themselves  to  say  that 
without  interference  by  them  she  would  not  have  pur- 
chased from  the  plaintiff.  The  plaintiff  testified  that 
when  he  made  her  the  offer  she  took  time  to  consider 
it.  Her  statements  were,  to  say  the  least,  not  incon- 
sistent with  his  testimony,  and  contained  nothing 
which  would  influence  us  to  change  the  views  we  ex- 
pressed in  our  former  opinion. 

We  are  told  by  counsel  that  there  was  no  evi- 
dence that  either  W.  F.  Munroe  or  C.  M.  Bishop  had 
any  authority  to  contract  for  the  sale  of  this  prop- 
erty through  the  plaintiff.  We  do  not  understand 
this  statement.  The  direct  and  unchallenged  testi- 
mony of  witnesses  competent  to  speak  on  the  sub- 
ject was  that  when  the  property  was  placed  with  the 
plaintiff  W.  F.  Munroe  was  representing  the  interest 
of  M.  B.  Munroe,  and  C.  M.  Bishop  the  interest  of 
George  H.  Bishop. 

Finally,  it  is  said  that  at  the  time  the  property 
was  left  with  the  plaintiff  M.  B.  Munroe  had  no  in- 
terest in  it,  having  previously  sold  and  conveyed  her 
interest  to  Blake,  who  never  authorized  the  plaintiff 
to  sell  it.    Blake  testified  as  follows: 

**T  told  Munroe  if  I  could  sell  the  house  for  more 
than  he  deeded  it  to  me  at,  I  would  give  him  the 
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benefit  of  it.  The  benefit  was  to  apply  on  his  in- 
debtedness to  me.  •  •  •  I  testified  in  my  former 
testimony  that  I  had  a  loan  on  the  property. ' ' 

The  following  then  occurred: 

**Q.  Isn't  it  a  fact  that  that  deed  was  held  as 
security  for  an  indebtedness  that  Mrs.  Munroe  owed 
you? 

**A.     It  is  not. 

**Q.  Why  did  you  testify  to  that  effect  in  the 
former  trial? 

*'A.     Because  it  answers  the  same  thing." 

It  is  evident  from  the  foregoing  that  the  deed 
was  given  as  security  for  a  debt ;  that  it  was  therefore 
a  mortgage  and  that  Blake's  assent  to  the  authority 
given  the  plaintiff  was  unnecessary.  And  the  con- 
duct of  all  the  parties  including  Blake  himself  with 
reference  to  the  property  and  its  sale  is  inconsistent 
with  any  other  hypothesis. 

The  foregoing  are  the  only  instances  of  change 
in  testimony,  or  of  new  testimony,  to  which  our  at- 
tention has  been  directed.  It  is  true  that  the  evi- 
dence deviated  in  several  particulars  from  that  on 
which  our  former  decision  was  based,  but  the  dif- 
ferences were  unimj^ortant.  As  to  the  authority 
given  the  plaintiff — what,  to  the  defendants'  knowl- 
edge before  selling  to  Mrs.  Waldron,  he  did  under 
it — and  the  conduct  of  the  defendants  in  forestall- 
ing him,  we  have  here  substantially  the  same  case 
that  we  passed  upon  before.  The  defendants  intro- 
duced no  testimony  which  is  not  susceptible  of  legiti- 
mate explanation  harmonizing  it  with  the  plaintiff's 
statements.  The  plaintiff  testified  that  his  services 
were  reasonablv  worth  the  sum  named  in  his  com- 
plaint,  and  there  was  no  evidence  to  the  contrary. 

The  case  has  been  tried  twice,  and  we  have  no 
reason  to  believe  that  at  another  trial  there  would 
be  any  material  change  in  the  evidence.    The  judg- 
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ment  will  therefore  be  reversed,  with  direction  to  the 
trial  court  to  enter  judgment  in  the  plaintiff's  favor 
for  $115.  Reversed. 

GuNTER,  J.,  not  participating. 


[No.  1705.] 

Forsyth  v.  Ryan. 

1.  Choses  In  Actions-Assignment — Parties. 

The  assignee  of  a  chose  in  action  may  maintain  suit  thereon 
in  his  own  name  before  a  justice  of  the  peace. 

2.  Same — Evidence. 

An  assignment  of  a  debt  may  be  by  parol  and  may  be  in- 
ferred from  the  acts  and  conduct  of  the  party. 

3.  Assignment  of  Debt — Consideration. 

In  an  action  by  the  assignee  of  a  debt  it  is  immaterial  to 
defendant  whether  or  not  there  was  any  consideration  for  the 
assignment. 

4.  Same. 

In  an  action  by  the  assignee  of  a  debt  the  fact  that  the 
assignee  had  agreed  to  pay  a  board  bill  of  the  assignor  with  the 
money  if  collected  could  not  defeat  a  recovery  by  the  assignee. 

Appeal  from  the  County  Court  of  Las  Animas  County. 

Mr.  A.  J.  Abbott  and  Mr.  A.  F.  Hollenbeck,  for 
appellant. 

Mr.  W.  B.  Morgan,  for  appellee. 

Wilson,  P.  J. 

This  suit  was  an  action  in  debt,  begun  before  a 
justice  of  the  peace,  and  hence  we  can  ascertain  the 
nature  of  the  controversy  and  the  issues  only  from 
the  evidence  presented.  It  appears  that  defendant 
Forsyth  entered  into  a  written  contract  with  the  plain- 
tiff, Frank  Lynch  and  James  Ryan,  Jr.,  whereby  he 
agreed  to  pay  to  the  latter  a  certain  sum  per  ton  for 
all  castings  made  by  them  at  his  foundry,  he  agree- 
ing to  furnish  certain  tools,  patterns,  etc.    The  con- 
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tract  was  to  continue  for  a  period  of  four  months. 
Before  its  expiration  it  is  claimed  that  there  was  a 
breach  of  contract  by  the  defendant,  and  that  the 
same  was  abandoned.  Thereafter,  this  plaintiff 
electing  to  sue  upon  a  quantum  meruitf  began  this  suit 
to  recover  the  amount  alleged  to  be  due  for  the  foun- 
dry work  done  by  all  three  of  the  parties,  claiming 
an  assignment  by  Lynch  and  Ryan,  Jr.,  of  the  debt, 
or  that  portion  of  it  due  to  them  respectively. 

It  is  alleged  that  an  assignee  of  a  chose  in  action 
cannot  maintain  an  action  before  a  justice  of  the 
peace  in  his  own  name.  There  is  no  need  to  consider 
or  discuss  the  reasons  urged  by  counsel,  because  this 
question  has  been  settled  by  the  supreme  court,  ad- 
versely to  this  contention. — Layton  v.  KirkendaU, 
20  Colo.  238. 

Whether  there  was  an  assignment  was  a  ques- 
tion of  fact  which  was  affirmatively  settled  by  the  ver- 
dict of  the  jury  upon  conflicting  evidence,  and  there 
being  sufficient  to  sustain  the  finding,  it  is  con- 
clusive upon  this  court.  An  assignment  of  a  debt 
may  be  by  parol,  and  may  be  inferred  from  the  acts 
and  conduct  of  the  party. — Chamberlin  v.  GUman,  10 
Colo.  100. 

It  is  claimed  that  the  alleged  assignment  was  not 
proved,  because  no  consideration  was  shown.  This 
contention  cannot  be  upheld.  If  the  defendant  owed 
the  debt,  payment  to  the  assignee  would  discharge  it, 
and  it  is  immaterial,  as  between  the  assignor  and  the 
assignee,  what  the  consideration  was,  or  whether 
there  was  any. — Reduction  Co.  v,  Johnsony  10  Colo. 
App.  139. 

It  appearing  in  evidence  that  the  plaintiff  was  to 
pay  a  board  bill  due  by  Lynch  in  case  he  collected 
the  money  from  defendant  due  to  Lynch,  it  is  insisted 
that  this  shows  that  the  claim  was  still  under  the  con- 
trol of  Lynch,  and  that  there  was  no  actual  assign- 
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ment.  This  coDtention  is  also  untenable.  It  has  been 
expressly  determined  otherwise  by  this  court.  The 
agreement  between  plaintiff  and  Lynch  concerning 
the  disposition  of  the  proceeds  did  not  defeat  the  re- 
covery.— Gomer  v.  Stockdale,  5  Colo.  App.  492. 

This  disposes  of  all  the  legal  questions  which 
require  notice.  All  other  issues  were  questions  of 
fact,  which  the  jury  determined  against  the  defend- 
ant, and  for  the  reasons  above  stated  their  findings 
will  not  be  disturbed  by  this  court. 

The  judgment  will  be  afiSrmed.  Afjirmed. 

GuNTER,  J.,  not  sitting. 


[No.  2109.] 


The  Farmers'  Alliance  Mutual  Fire  Insurance         gg  *}J 

Company  v.  Trombly.  

1.  Fire  Insurance — Limitation. 

The  fact  that  an  action  on  a  fire  insurance  policy  was  not 
commenced  within  the  time  limited  by  the  policy  and  by-laws  of 
the  company  within  which  such  action  might  be  commenced 
would  not  defeat  the  action  if  the  plaintifT  was  induced  to  delay 
the  commencement  of  the  action  by  demands  of  the  defendant 
for  further  statement  and  information  concerning  the  loss,  and 
by  continual  promises  of  adjustment. 

2.  Fire  Insurance — Lose — Evidence. 

Evidence  discussed  and  held  sufficient  to  sustain  a  judgment 
In  an  action  upon  a  policy  of  fire  insurance  for  loss  by  fire. 

3.  Appellate  Practice — Evidence — Credibility  of  Witnesses. 
The    question    of   the    relative   credibility    of   witnesses    is 

settled  by  the  verdict  of  the  Jury  and  will  not  be  considered  by 
the  appellate  court. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  J.  Warner  Mills,  for  appellant. 
Mr.  George  H.  Kohn,  for  appellee. 
Thomson,  J. 

33 
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Suit  upon  a  policy  issued  by  the  appellant,  in- 
suring household  furniture  of  the  appellee  against 
loss  by  fire.  The  plaintiff  had  judgment,  and  the  de- 
fendant appealed. 

The  complaint,  after  stating  the  contract  of  in- 
surance, alleged  that  on  the  20th  day  of  July,  while 
the  policy  was  in  force,  the  building  containing  the 
property  insured  which  the  complaint  described,  to- 
gether with  the  property  it  contained,  was  totally  de- 
stroyed by  fire ;  that  the  defendant  was  immediately 
notified  of  the  loss;  that  the  proofs  required  by  the 
policy  were  furnished ;  and  that  all  of  its  conditions 
were  satisfied. 

The  answer  denied  that  there  ever  were,  belong- 
ing to  the  plaintiflF,  goods  of  the  kind,  quantity  and 
value,  mentioned  in  the  policy,  and  alleged  to  have 
been  destroyed  by  fire.  It  also  set  forth  its  by-law 
No.  27,  which  was  incorporated  into  the  policy  as 
one  of  its  conditions,  and  which  provided  that  no 
suit  or  action  against  the  defendant  company  for 
any  loss,  should  be  sustained  unless  commenced 
within  ninety  days  after  the  occurrence  of  the  loss. 
The  answer  contained  other  allegations,  but  the  limi- 
tations of  the  argument  render  their  statement  here 
unnecessary. 

The  replication  averred  that  the  plaintiflF  was 
induced  to  delay  bringing  her  action  until  after  the 
lapse  of  the  time  limited  in  the  policy  for  the  com- 
mencement of  suit,  by  demands  from  the  defendant 
throughout  the  ninety  days  for  further  statement  and 
information  concerning  her  loss,  all  of  which  she 
furnished,  and  by  its  continual  promises  of  adjust- 
ment. 

It  is  insisted  for  the  defendant  that  the  verdict 
was  not  warranted  by  the  evidence.  Counsel  recog- 
nizes the  rule  in  accordance  with  which,  when  there 
is  a  conflict  between  the  statements  of  witnesses,  an 
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appellate  court  holds  itself  bound  by  the  verdict  of 
the  jury,  if  the  evidence  was  properly  submitted; 
but  he  says  that  upon  the  question  whether  the  goods 
insured  were  in  the  building  described  in  the  com- 
plaint at  the  time  of  the  fire,  there  was  no  substan- 
tial conflict,  and  that  it  convincingly  appeared  from 
the  testimony  that  a  large  portion  of  the  property  had 
been  removed  before  the  breaking  out  of  the  fire.  To 
determine  the  correctness  of  counsel's  statement,  we 
must  go  to  the  evidence.  The  witnesses  called  by  the 
defendant,  who  were  present  at  the  fire,  stated  that 
when  the  firemen  with  fheir  hooks  pulled  down  the 
wall  of  one  side  of  the  building — a  small  one  story 
frame  house — they  could  see  the  interior,  and  that 
but  few  articles  were  there ;  that  those  enumerated  by 
the  plaintiff  in  her  statement  to  the  company,  could 
not  have  been  there ;  and  that  the  ruins  disclosed  no 
evidence  of  the  presence  of  articles  which,  on  ac- 
count of  material  entering  into  their  construction  or 
composition,  could  not  have  been  totally  destroyed. 
Other  witnesses,  residing  in  the  vicinity  of  the  build- 
ing, testified  to  the  removal  of  a  large  quantity  of 
furniture  from  it  shortly  before  the  fire.  For  the 
plaintiff  a  Mr.  Sprague  testified  that  he  took  the  fur- 
niture in  question  from  a  house  occupied  by  the  plain- 
tiff to  the  building  which  was  destroyed,  to  be  stored 
there ;  that  he  packed  it  closely ;  that  he  slept  in  that 
building  at  night  for  a  week  or  ten  days  afterwards ; 
that  subsequently  a  Mr.  Graff  lodged  there ;  that  on 
the  day  of  the  fire,  or  the  day  before,  he  hauled  some 
chairs  and  blankets  to  the  building,  the  plaintiff  ac- 
companying him ;  that  he  was  inside  of  the  building 
and  noticed  no  change  in  appearances,  although  he 
did  not  look  closely.  The  plaintiff,  on  her  direct  ex- 
amination, testified  that  the  goods  remained  con- 
stantly in  the  building  until  the  fire;  and,  on  cross- 
examination,  said  that  she  was  in  the  building  on  the 
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day  of  the  fire,  and  that  the  appearance  of  things 
was  the  same  as  when  the  furniture  was  placed  there ; 
and  that  there  was  no  article  taken  out  of  the  house 
between  the  time  it  received  the  goods,  and  the  time 
of  the  fire,  with  her  consent.  The  foregoing  em- 
braces the  whole  testimony  affecting  the  question  of 
removal  of  the  goods.  Upon  this  question  there  was 
abundant  evidence  to  warrant  a  verdict  for  the  de- 
fendant ;  but  we  are  unable  to  say  that  there  was  such 
absence  of  opposing  proof  as  to  justify  us  in  inter- 
fering with  the  jury's  finding.  Two  witnesses  testi- 
fied that  they  saw  the  furniture  immediately  before 
the  fire,  and  that  it  then  had  no  appearance  of  having 
been  disturbed.  If  such  a  removal  as  defendant's 
witnesses  described  had  taken  place,  the  fact  would 
have  been  instantly  noticeable ;  so  that  the  testimony 
for  the  plaintiff  was  contradictory  of  that  given  for 
the  defendant.  It  is  in  su6h  a  case  that  the  jury's 
opinion  controls  ours. 

It  is  to  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict,  that  the  learned  counsel 
of  the  defendant  directs  nearly  his  entire  argument 
The  reasoning  by  which  he  undertakes  to  show  the 
superior  credit  to  which  his  own  witnesses  are  en- 
titled, comes  too  late.  The  question  of  credibility 
was  irrevocably  settled  by  the  jury. 

It  is  complained  that  one  item  of  testimony  of- 
fered for  the  defendant  was  excluded.  The  witness 
was  a  Mrs.  Harper,  and  we  quote  in  full  the  para- 
graph containing  the  excluded  statement,  as  it  ap- 
l^ears  in  the  plaintiff's  abstract: 

''There  was  a  man  with  her,  medium  size,  light 
mustache,  light  hair,  gray  clothes,  light  hat;  they 
were  there  every  day  for  about  three  weeks  before 
the  fire ;  have  seen  them  go  around  the  building ;  that 
was  about  a  week  before  the  fire;  yes,  was  at  my 
house  night  of  fire ;  had  notice  of  the  fire ;  the  man 
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seen  with  the  plaintiff  knocked  at  my  door,  between 
10  and  11  o'clock;  he  asked  ns  to  get  up  and  let  him 
get  a  bucket  of  water,  that  his  house  was  on  fire. 
What  did  he  sayf  He  asked  us  to  get  up  and  let  him 
get  a  bucket  of  water,  that  his  house  was  on  fire.  I 
opened  the  door  and  he  came  in  and  went  through  the 
room.  He  said  a  lamp  had  exploded  and  set  fire  to 
the  house.*' 

It  was  the  witness's  version  of  what  the  man 
said,  that,  on  motion  of  the  plaintiff,  was  stricken  out. 
We  do  not  think  there  was  any  error  in  the  ruling. 
Counsel  says  that  the  man's  statement  was  part  of 
the  res  gestae.  We  hardly  think  it  should  be  so  re- 
garded. Nevertheless,  in  itself,  without  some  ex- 
planatory facts,  it  was  immaterial.  It  may  be  con- 
ceded that  the  man  referred  to  the  plaintiff's  build- 
ing, although  he  did  not  say  so ;  but  he  attributed  the 
fire  to  the  explosion  of  a  lamp.  The  accidental  ex- 
plosion of  a  lamp,  as  the  cause  of  a  fire,  would  not, 
ordinarily,  relieve  the  insurer  from  liability.  But 
even  if  the  burning  lamp  was  broken  for  the  express 
purpose  of  setting  fire  to  the  building,  there  is  noth- 
ing in  the  man's  statement,  or  in  the  evidence  any- 
where, to  connect  the  plaintiff  in  any  way  with  the 
act.  The  fact  that  a  man  burned  down  her  house, 
constitutes  no  defense  unless  it  be  shown  that  she 
was  in  some  degree  accessory  to  the  deed.  We  find 
nothing  further  in  the  abstract  or  argument  which 
calls  for  the  expression  of  an  opinion. 

Let  the  judgment  be  affinned.  Affirmed. 


[No.  2110.1 

The  Farmers'  Alliance  Mutual  Fire  Insurance 

Company  v.  Stewart. 

Appellate   Practice — Evidence — Verdict — Fire   Insurance. 

In  an  action  on  a  policy  of  Are  insurance  for  lo«;s  by  fire 
where  the  Jury  returned  a  verdict  for  plaintiff  upon  conflicting 
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evidence  submitted  to  them  under  proper  instructions  and  tbere 
is  suillcient  evidence  to  support  the  verdict,  it  will  not  be  re- 
versed on  the  ground  that  it  is  against  the  weight  of  evidence 
on  defendant's  plea  that  the  fire  was  caused  by  the  wilful  act 
of  plaintifC. 

Appeal  from  the  District  Court  of  Chaffee  County. 

Mr.  J.  Warner  Mills,  for  appellant. 

Mr.  A.  L.  Taylor,  for  appellee. 

Wilson,  P.  J. 

Plaintiff  Stewart  sought  by  this  suit  to  recover 
the  loss  by  the  burning  of  a  small  stock  of  goods,  fix- 
tures, etc.,  owned  by  him,  and  which  was  covered  by 
a  policy  of  insurance  issued  by  the  defendant  com- 
pany. Trial  was  to  a  jury,  which  found  in  favor  of 
plaintiif,  and  assessed  his  damages  at  $176.66.  Judg- 
ment was  rendered  accordingly,  after  a  motion  for 
a  new  trial  had  been  interposed  and  denied.  A  re- 
versal is  asked  on  the  alleged  ground  that  the  ver- 
dict was  against  the  weight  of  the  evidence,  on  the 
plea  of  defendant  that  the  fire  was  caused  by  the 
wilful  act  of  plaintiff.  This  was  a  question  of  fact 
solely,  and  was  submitted  to  the  jury  under  clear  and 
proper  instructions.  The  evidence  was  to  some  ex- 
tent conflicting,  but  there  was  ample  to  support  the 
verdict,  and  under  these  circumstances  this  court  is 
bound  by  the  rule,  well  settled  and  repeatedly  an- 
nounced, that  we  are  concluded  by  the  verdict  The 
wisdom  and  importance  of  this  rule  are  emphasized 
by  this  case.  Both  the  members  of  the  jury  who  ren- 
dered the  verdict  and  the  judge  who  denied  the  mo- 
tion for  new  trial,  had  the  benefit  of  seeing  and  hear- 
ing testify  each  of  the  witnesses,  by  which  means 
only  could  one  intelligently  determine  to  whom  to 
give  credence.  There  is  submitted  to  us  only  the 
written  testimony,  without  the  advantage  of  seeing 
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the  witness  in  person,  and  his  manner  and  conduct 
on  the  witness  stand,  which  are  always  the  most  val- 
uable guide  and  efficient  aid  in  forming  an  opinion  as 
to  the  truthfulness  of  a  statement  by  a  witness.  A 
finding  by  this  court  reversing  that  of  the  jury  and 
of  the  judge  who  had  these  superior  advantages  for 
determining  the  question,  would  be  practically  a  find- 
ing fixing  upon  the  plaintiff  the  stigma  at  least  of  the 
crime  of  arson,  either  as  principal  or  accessory.  Such 
a  proceeding  would  be  manifestly  unreasonable  and 
unjust.  Besides,  we  are  frank  to  say  that  after  read- 
ing the  evidence  preserved  in  the  abstract,  the  weight 
of  the  evidence  decidedly  favored  the  verdict  of  the 
jury.  The  matter  chiefly  relied  upon  to  sustain  the 
contention  that  the  fire  was  caused  by  plaintiff  him- 
self, or  by  his  direction,  was  not  inconsistent  with  his 
entire  innocence. 

It  is  complained  that  ''the  result  of  the  trial  in 
the  lower  court  was  a  compromise  verdict.'*  Coun- 
sel content  themselves  simply  with  this  suggestion, 
and  do  not  point  out  anything  in  the  record  upon 
which  such  a  conclusion  could  be  based;  nor  are  we 
told  why  there  should  be  a  reversal  for  this  reason, 
even  if  it  were  true. 

There  were  several  other  assignments  of  error, 
but  they  are  not  discussed  in  the  briefs,  and  we  do 
not  therefore  feel  called  upon  to  notice  them.  So  far 
as  we  can  see,  there  was  no  prejudicial  error.  The 
judgment  was  sustained  by  both  the  law  and  the  evi- 
dence, and  it  will  be  affirmed.  Affirmed. 


[No.  2613.] 

The  Boabd  of  County  Commissioners  of  Prowers 
County  v.  The  People  of  the  State  of  Colorado. 

Taxes  and  Taxation — Interest  and  Penalties. 

Interest  and  penalties  collected-  on  delinquent  state  tax  be- 
long to  the  state.    Where  such  interest  and  penalties  on  delin- 


520  Pbowebs  Coukty  v.  The  People.    [17  C- A. 

quent  state  tax  have  been  collected  by  a  county  treasurer  and 
retained  by  the  county,  an  action  may  be  maintained  by  the 
state  against  the  county  to  recover  such  interest  and  penalties. 

Appeal  from  the  District  Court  of  Prowers  County. 

Mr.  J.  K.  Doughty  and  Messrs.  Ajllen  &  Web- 
ster, for  appellant. 

Mr.  Chables  C.  Post,  attorney  general,  for  ap- 
pellee. 

Mr.  Dan  B.  Cabey,  of  counsel. 

GUNTEB,  J. 

The  state  and  county  each  claims  herein  the  in- 
terest collected  upon  taxes  levied  for  state  puri)oses. 
The  state  had  judgment  below. 

Our  law,  constitutional  and  statutory,  requires 
the  levying  of  a  tax  for  state  use. — Mills'  Ann.  Stats., 
vol.  1,  sec.  437,  vol.  3,  sec.  446;  Colorado  Constitu- 
tion, art.  1,  sec.  11;  Mills'  Ann.  Stats.,  vol.  2,  sees. 
3768,  3851. 

This  tax  the  county  clerk  is  required  to  compute 
and  carry  out  in  a  separate  column  on  the  tax  list- 
Mills'  Ann.  Stats.,  vol.  2,  sees.  3828,  3851,  3852. 

The  county  authorities  are  required  to  collect 
this  tax,  and  all  the  expense  of  collection  is  expressly 
provided  for. — Sections  of  our  Revenue  Act. 

This  tax  is  sacred  to  the  use  for  which  levied, 
that  is,  for  the  state. — Mills'  Ann.  Stats.,  vol.  3,  sec. 
3768;  Hockaday  v.  County  Commissioners,  1  Colo. 
App.  362,  29  Pac.  287;  Forbes  v.  Grand  County,  23 
Colo.  344,  47  Pac.  388. 

Monthly,  as  rapidly  as  collected,  the  county  is 
required  to  pay  this  tax  to  the  state. — Mills'  Ann. 
Stats.,  vol.  2,  sees.  3852,  3867. 

As  this  tax  is  levied  for  the  state,  can  be  used 
for  no  other  purpose;  as  the  county  authorities  are 
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required  to  collect  and  transmit  it  to  the  state  as  rap- 
idly as  collected,  its  ownership  is  in  the  state. 

The  statute  prescribes  when  this  tax  becomes  de- 
linquent, and  the  rate  of  interest  the  taxpayer  is 
liable  for  thereon  during  delinquency. 

By  the  failure  to  pay  the  tax  when  due,  the  state 
is  deprived  for  a  time  of  its  revenue,  and  by  such  de- 
fault subjected  to  inconvenience  and  loss.  It  is  reas- 
onable that  the  legislature  in  requiring  the  taxpayer 
to  pay  interest  on  the  tax  he  owes  the  state  after  it  is 
past  due,  intended  to  make  compensation  thereby 
to  the  state  for  loss  of  use  of  its  funds.  Such  purpose 
is  realized  by  awarding  the  interest  in  controversy  to 
the  state. 

As  the  state  owns  the  tax  withheld,  as  it  suffers 
the  loss  and  inconvenience  through  its  being  in  de- 
fault, as  our  statute  makes  no  express  disposition  of 
the  interest  accruing  during  the  delinquency,  we  think 
it  reasonable,  just  and  in  accordance  with  the  legis- 
lative intent  that  the  interest  should  follow,  and  does 
follow,  the  tax,  that  is,  go  to  the  state.  Such  con- 
clusion is  sustained  by  authorities. 

In  applying  the  law  to  conditions  similar  to  those 
here  presented  the  court  in  State  of  Nevada  v.  Huf- 
faker,  11  Nev.  300,  303,  said : 

' '  We  think  the  penalty  is  to  be  regarded  not  only 
as  a  punishment  to  the  delinquent,  but  also,  and  prin- 
cipally as  a  compensation  to  the  state  and  county  for 
the  delay  of  payment  and  the  consequent  derange- 
ment to  their  finances.  So  regarded,  the  obvious 
conclusion  is,  that  the  penalty  follows  the  tax,  in  this 
case  five-thirteenths  to  the  state  and  eight-thirteenths 
to  the  county. ' ' 

In  People  v.  Rets,  76  Calif.  269,  upon  facts  in 
principle  the  same  as  here,  the  court  said : 

''If  the  tax  remains  finally  delinquent  •  *  * 
it  may  possibly  be  subsequently  collected  in  some 
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other  method  provided  by  law,  in  which  event  the 
interest  is  to  be  added  to  compensate  for  the  long  de- 
lay, and  as  an  incentive  to  the  taxpayer  to  make  a 
voluntary  payment,  and  thus  stop  the  interest.  * 
•  •  And  as  this  interest  is  not  required  by  the 
statute  to  be  collected  for  the  use  of  the  county,  or 
city  and  county,  it  is  reasonable  to  hold  that  that  por- 
tion of  the  interest  accrued  and  collected  on  the  state 
tax  should  be  paid  to  the  state  and  go  into  its  treas- 
ury.'*— Tacoma  School  District  v.  Hedges,  13  Wash. 
69;  Board  v.  State,  119  Ind.  473. 

Judgment  aflSrmed.  Affirmed. 


1 17  sa 

Ifl7   »»  [No.  2587.] 

Duncan  v.  Thomas,  a  Lunatic,  by  Lindset  as  his 

CONSERVATOB. 

1.  Apellate  Practice— Bill  of  Exceptions — Change  of  Venue. 

An  assignment  of  error  to  a  ruUng  of  the  court  denying  an 
application  for  change  of  venue  will  not  he  considered  where 
the  facts  upon  which  it  was  hased  are  not  within  the  hill  of  ex- 
ceptions. 

2.  Appeal    Bonda — Action    Upon — Concurrent    Remediea — Elec* 

tion. 
Where  a  cause  was  appealed  from  the  county  court  to  the 
district  court  and  affirmed,  and  an  appeal  was  taken  from  the 
Judgment  of  the  district  court  to  the  supreme  court  where  It  was 
affirmed,  actions  may  he  maintained  upon  hoth  appeal  bonds 
limited,  however,  to  one  satisfaction,  and  it  was  not  error  to 
refuse  to  require  the  obligee  of  the  bonds  to  elect  between  ac- 
tions pending  upon  the  two  bonds. 

3.  Lunatics — Conservators  —  Judgments  —  Contempts  —  Appeal 

Bonds  —  Satisfaction. 
Where  a  judgment  was  rendered  against  a  conservator  of 
the  estate  of  a  lunatic  in  favor  of  the  estate,  from  which  he  ap- 
pealed and  the  Judgment  was  affirmed,  and  the  conservator  was 
committed  for  contempt  for  failure  to  pay  such  Judgment  and 
confined  in  county  Jail,  his  commitment  did  not  operate  to  sat- 
isfy his  obligation  nor  that  of  his  sureties  on  his  appeal  bond. 
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4.    Appeal  Bond*— Estate  of  Lunatio— Conaervator. 

Where  objections  were  filed  to  the  report  of  a  conservator 
of  the  estate  of  a  lunatic,  abd  Judgment  was  rendered  in  favor 
of  the  estate  against  the  conservator  from  which  he  appealed, 
giving  an  appeal  bond  running  to  the  estate  of  the  lunatic,  after 
having  the  benefit  of  the  appeal  which  was  decided  against  him, 
the  conservator  is  estopped  to  question  the  validity  of  the  appeal 
bond  for  want  of  an  obligee  therein. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Duncan  &  Andrews,  for  appellant. 
Mr.  H.  S.  Vaughn,  for  appellee. 

GUNTER,  J. 

During  the  administration  of  the  estate  of  a  luna- 
tic in  the  county  court  of  said  county  exceptions  were 
filed  to  the  report  of  the  conservator,  and  on  a  hearing 
thereon,  judgment  went  in  favor  of  the  estate  and 
against  the  conservator  in  a  certain  amount.  On  ap- 
peal therefrom  to  the  district  court  there  was  an  af- 
firmance, and  on  appeal  from  the  district  court  to 
the  supreme  court  the  judgment  of  the  district  court 
was  modified  and  affirmed.  In  pursuance  of  a  re- 
mittitur from  the  supreme  court  the  district  court  en- 
tered the  judgment  as  modified  and  ordered  that  the 
original  papers  together  with  the  modified  judgment 
be  certified  to  the  county  court  for  further  proceed- 
ings to  enforce  the  collection  of  the  judgment  The 
county  court  entered  up  judgment  as  modified  and 
ordered  the  conservator  to  pay  the  amount  of  such 
modified  judgment  into  that  court.  Later  the  con- 
servator was  ordered  committed  for  contempt  for 
failure  to  pay  into  court  the  sum  adjudged  against 
him.  He  remained  confined  in  the  county  jail  from 
July  until  the  following  May,  when  the  court  being 
satisfied  that  he  was  without  means  to  discharge  the 
judgment  ordered  his  release. 

The  present  action  is  upon  the  appeal  bond  given 
in  the  appeal  from  the  district  to  the  supreme  courts 
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and  was  instituted  in  October  following  the  July  of 
the  conservator's  commitment.  About  the  same  time 
suit  was  instituted  upon  the  appeal  bond  given  in 
the  appeal  from  the  county  to  the  district  court 

In  the  present  action  the  bond  was  introduced; 
affirmance  of  the  judgment  therein  mentioned  shown 
and  nonpayment  of  the  judgment  named  in  the  con- 
dition of  the  bond.  Judgment  was  for  plaintiff,  and 
therefrom  is  this  appeal  by  a  surety  upon  the  bond. 

Appellant  contends: 

1.  That  the  court  below  erred  in  denying  his 
application  for  a  change  of  venue. 

A  sufficient  reason  for  declining  to  consider  this 
question  is,  the  facts  upon  which  it  is  based  are  not 
within  the  bill  of  exceptions. 

2.  That  the  trial  court  erred  in  refusing  to  re- 
quire plaintiff  to  elect  between  the  actions  pending 
upon  above  mentioned  appeal  bonds. 

The  two  bonds  were  in  force  and  securities  for 
the  affirmed  judgment. — Wyman  v.  Felker,  18  Colo. 
382,  33  Pac.  157. 

There  is  no  reason  why  plaintiff  could  not  pur- 
sue remedies  on  the  two  bonds  simultaneously  within 
the  limitation  of  one  satisfaction. 

3.  That  the  imprisonment  of  the  conservator 
worked  a  satisfaction  of  the  bond. 

It  is  unnecessary  to  consider  the  question 
whether  the  imprisonment  of  the  conservator  was 
legal  or  illegal — it  did  not  operate  to  satisfy  the  obli- 
gation of  the  conservator  or  his  bondsmen  herein. 

4.  That  the  bond  sued  on  is  void  through  want 
of  an  obligee  therein. 

As  stated  above,  in  a  hearing  had  upon  the  re- 
port of  the  conservator  of  a  lunatic,  it  was  adjudged 
that  he  pay  a  definite  sum  to  the  estate.  In  effecting 
an  appeal  from  such  judgment  the  bond  in  suit  was 
given.    It  recites  that  the  conservator  and  bondsmen 
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are  bound  unto  the  estate  of  the  lunatic  in  a  certain 
sum,  and  recites  as  a  condition  of  the  bond  the  re- 
covery of  the  judgment  ordering  the  conservator  to 
pay  over  to  the  estate  a  certain  sum ;  that  an  appeal 
has  been  taken  therefrom,  and  that  if  such  judgment 
if  aflSrmed  and  is  paid  the  bond  shall  be  void,  other- 
wise in  force.  It  is  clear  that  this  bond  was  given 
to  secure  payment  of  the  judgment  therein  mentioned, 
provided  it  should  be  affirmed.  It  was  used  by  the 
conservator  and  this  appellant  to  effect  the  appeal. 
After  the  appeal  has  been  decided  adversely  to  ap- 
pellant he  now  contends  that  the  bond  is  not  what  he 
represented  it  to  be  when  he  used  it  in  taking  the 
appeal.  We  think  him  estopped  to  question  the  va- 
lidity of  this  bond. — Swojford  Bros,  Dry  Goods  Co. 
V.  Livingston,  16  Colo.  App.  257,  65  Pac.  413. 

Judgment  affirmed.  Affirmed. 


[No.  2588.1 

Duncan  v.  Thomas,  a  Lunatic,  by  Lindsey  as  his 

Conservator. 

Opinion  Foliowed. 

The  Judgment  in  this  case  is  affirmed  on  the  opinion  in  the 
case  of  Dmican  v.  Thomas,  etc.,  ante,  page  522. 

Appeal  from,  the  District  Court  of  Arapahoe  County. 

Messrs.  Duncan  &  Andrews,  for  appellant. 
Mr.  H.  S.  Vaughn,  for  appellee. 

GUNTER,  J. 

This  casediflFers  in  no  essential  from  case  of 
the  same  title  decided  at  the  present  term  of  this  court. 
Here  the  suit  is  upon  the  appeal  bond  given  in  effect- 
ing an  appeal  from  the  county  court  to  the  district 
court.  There  the  action  was  upon  the  appeal  bond 
given  in  carrying  the  case  from  the  district  court  to 
the  supreme  court. 
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For  the  reasons  given  in  such  former  decision 
the  judgment  of  the  lower  court  herein  is  affirmed. 

Affirmed. 

[No.  2692.] 

The  Flohence  and  Cbipple  Cbeek  Railboad  Com- 

I  PANY  V.  MaLONEY. 

The  Florence  and  Cripple  Creek  RAmROAD  Com- 
pany V.  Allen. 

Appellate  Practice— Judgmento— Voluntary  Noneult— Diemiesal 
— Redocketing  on  Error. 
Where,  after  plaintiffs  had  concluded  their  testimony  and 
rested,  defendant  moved  that  the  jury  be  directed  to  return  a 
verdict  for  defendant  and  the  court  announced  that  it  would 
sustain  it,  whereupon  plaintiffs  asked  leave  to  take  a  voluntary 
nonsuit  without  prejudice  to  the  commencement  of  another  ac- 
tion which  was  granted  and  judgment  was  entered  accordingly, 
the  judgment  was  one  in  favor  of  the  defendant  and  against  the 
plaintiffs,  from  which  no  appeal  by  defendant  would  lie,  and  an 
appeal  by  defendant  from  •such  judgment  must  be  dismissed,  but 
as  the  court  would  have  jurisdiction  to  review  the  judgment  on 
writ  of  error  the  cause  will  be  redocketed  on  error. 

Appeal  from  the  District  Court  of  Fremont  County. 

(Consolidated  Causes.) 

Mr.  Henry  M.  Blackmer  and  Mr.  Karl  C. 
Schuyler,  for  appellant. 

Mr.  Joseph  H.  Maupin,  for  appellees. 

Wilson,  P.  J. 

Upon  trial,  after  the  evidence  on  the  part  of  the 
plaintiffs  had  been  concluded  and  they  had  rested, 
the  defendant  moved  that  the  jury  be  instructed  to 
return  a  verdict  in  its  favor.  The  court  after  hearing 
argument  on  this  motion,  announced  that  it  would 
sustain  it,  and  that  a  verdict  would  be  directed  in 
favor  of  the  defendant.  Thereupon  plaintiffs  asked 
leave  to  withdraw  a  juror,  and  to  amend  their  com- 
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plaints  in  certain  particulars.  This  was  denied. 
Plaintiffs  then  offered  to  prove  certain  matters  by  a 
certain  witness.  To  this  defendant  objected,  and  the 
objection  was  sustained.  Thereupon  plaintiffs  asked 
leave  to  take  a  voluntary  nonsuit  in  each  of  the  cases, 
without  prejudice  to  the  commencement  of  other  suits. 
Defendant  objected,  and  the  objection  was  overruled 
by  the  court,  and  plaintiffs'  motion  for  voluntary 
nonsuit  was  allowed.  Judgment  was  entered  accord- 
ingly, and  defendant  appeals.  Appellees  move  to  dis- 
miss the  appeal. 

That  in  this  state  the  right  of  appeal  is  purely 
statutory,  and  can  be  exercised  only  by  the  party 
against  whom  the  judgment  is  rendered,  has  been 
settled  by  such  numerous  decisions  of  this  court  and 
of  the  supreme  court,  that  no  citation  of  authorities 
is  necessary.  Indeed,  the  proposition  is  not  contro- 
verted by  defendant.  It  is  contended,  however,  that 
the  action  of  the  court  in  permitting  plaintiffs  to 
take  a  voluntary  nonsuit  under  the  circumstances 
which  we  have  detailed,  was  clearly  erroneous.  It  is 
urged  that  the  action  of  the  court  in  announcing  that 
it  sustained  the  defendant's  motion,  and  would  direct 
the  jury  to  return  a  verdict  in  its  favor,  was  equiva- 
lent to  the  rendition  of  a  verdict  in  favor  of  defend- 
ant, because  thereafter  nothing  remained  to  the  jury 
but  a  ministerial  act,  vesting  no  discretion  in  them, 
and  in  the  performance  of  which  they  could  exercise 
none.  The  stubborn  fact  remains,  however,  that  the 
judgment  which  was  rendered  was  against  the  plain- 
tiffs and  in  favor  of  the  defendant.  Whether  the 
court  should  have  rendered  some  other  judgment  does 
not  concern  us  in  the  determination  of  the  question 
as  to  whether  the  defendant  can  appeal  from  the 
judgment  which  it  did  render.  The  final  judgment 
from  which  defendant  seeks  to  appeal  is  in  its  favor, 
and  that  alone  is  conclusive  upon  its  right  of  appeal 
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under  the  statute.  It  is  immaterial  whether  the  non- 
suit was  voluntary  or  involuntary,  the  judgment  was 
the  same — the  dismissal  of  the  suit,  with  the  costs 
to  be  taxed  against  the  plaintiffs.  Defendant  com- 
plains that  whilst  the  judgment  was  nominally  in  its 
favor,  it  was  in  effect  adverse  to  it,  and  exceedingly 
prejudicial,  because  it  permitted  plaintiffs  to  com- 
mence another  suit  against  it.  We  are  cited  to  Den- 
ver &  Rio  Grande  R.  R.  Co.  v.  lies,  25  Colo.  23,  where 
it  was  said :  *  *  The  hardship  to  which  the  defendant 
may  be  subjected  by  being  required  to  defend  against 
successive  actions  where  the  plaintiff  has  been  non- 
suited, may  be  conceded,  but  a  trial  court  may  in  a 
proper  case  either  sua  sponte  or  upon  defendant's 
motion  direct  a  verdict  for  the  defendant,  instead  of 
entering  a  judgment  as  of  nonsuit,  and  thus  relieve 
against  harassing  litigation.''  We  may  concede  the 
hardship,  but  in  this  instance  the  court  did  not  avail 
itself  of  its  privilege  to  direct  a  verdict  for  the  de- 
fendant instead  of  entering  a  judgment  as  of  non- 
suit, but  on  the  contrary,  did  the  latter.  Whether  in 
so  doing  it  acted  wisely  or  unwisely  is  immaterial  in 
the  determination  of  this  motion.  That  is  a  matter 
which  the  defendant  is  entitled  to  have  considered 
upon  taking  the  case  to  this  court  upon  error. 

The  final  judgment  from  which  the  appeal  is 
sought  as  rendered  by  the  court,  was  not  against  the 
party  who  here  seeks  to  appeal,  and  in  such  case, 
this  court  is  without  jurisdiction  to  review  it  on  ap- 
peal. 

For  this  reason  the  motion  of  the  appellees  to 
dismiss  the  appeal  must  be  sustained;  but  it  appear- 
ing that  the  court  would  have  jurisdiction  if  the 
action  had  come  up  on  writ  of  error,  it  will  be 
ordered  that  the  cause  be  docketed  on  error. — Mills' 
Code,  sec.  388a ;  Laws  1893,  p.  8,  sec.  1. 

Appeal  dismissed. 
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[No.  2144.1 

Brown  v.  Belles. 

Mortgages-— Foreclosure  Sales — Postponement — Notice. 

Where  a  mortgage  foreclosure  sale  was  advertised  for  a 
certain  day,  and  the  property  was  not  offered  for  sale  on  that 
day,  but  on  the  day  following  the  sherlfC  proceeded  to  sell  the 
property  which  was  bid  in  by  the  mortgagee,  and  the  certificate 
of  sale  stated  that  the  sale  was  made  on  the  day  it  was  adver- 
tised to  be  sold,  the  sale  was  void,  and  a  deed  thereunder  con- 
veyed nothing,  but  the  deed  constituted  a  menace  to  mortgagee*s 
right  of  redemption,  and  if  he  was  unable  to  redeem  he  was  en- 
titled to  have  the  property  legally  sold,  and  an  action  by  him 
to  set  aside  the  sale  and  cancel  the  certificate  and  deed  was 
erroneously  dismissed. 

Error  to  the  District  Court  of  El  Paso  County. 

Mr.  W.  R.  Gibson  and  Mr.  Fred  A.  Sabin,  for 
plaintiflf  in  error. 

Thomson,  J. 

On  the  4th  day  of  September,  1896,  Horace  M. 
Brown  was  the  owner  of  certain  premises  in  the  town 
of  Gillett,  in  El  Paso  county,  on  which  he  resided 
with  his  family.  On  that  day  he  borrowed  of  A.  C. 
Belles  $150.(X),  and  secured  its  repayment  by  a  war- 
ranty deed  of  the  premises  to  Belles,  receiving  back 
from  the  latter  an  instrument  showing  that  the  con- 
veyance was  to  be  void  upon  payment  of  the  loan. 
On  the  9th  day  of  July,  1897,  a  decree  of  foreclosure 
of  this  mortgage  was  rendered  by  the  district  court 
of  El  Paso  county.  Afterwards,  an  order  for  the 
enforcement  of  the  decree  was  issued  to  the  sheriflF, 
and  the  latter  duly  advertised  a  sale  of  the  premises 
to  take  place  on  the  6th  day  of  September,  1897,  at 
the  east  front  door  of  the  court  house,  at  Colorado 
Springs.  The  property  was  not  offered  for  sale  on 
that  day ;  but,  on  the  day  following — September  7 — 
the  sheriff  proceeded  to  the  place  named,  where  he 

34 
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assumed  to  sell  the  premises  to  Belles  at  a  sum, 
as  Brown  claims,  far  below  its  real  value.  In  the  cer- 
tificate of  sale  issued  by  the  sheriff,  it  is  stated  that 
the  property  was  offered  and  sold  on  the  6th  day  of 
September — the  day  named  in  the  notice.  On  the  8th 
day  of  March,  1898,  the  time  for  redemption  not  hav- 
ing yet  elapsed,  Brown  brought  this  suit  to  cancel 
the  certificate  of  sale,  and  remove  the  cloud  which  it 
cast  upon  his  title.  Before  the  trial,  the  day  of  re- 
demption passed,  and  the  sheriff  executed  and  de- 
livered a  deed  of  the  premises  to  Belles  in  pursuance 
of  the  proceedings  as  they  were  recited  in  the  cer- 
tificate of  sale,  which  deed  was  immediately  recorded. 
The  court,  after  hearing  the  evidence,  dismissjsd  the 
case,  and  the  plaintiff  appealed. 

The  facts  as  we  have  stated  them  appear  con- 
clusively from  the  briefs  and  exhibits  before  us.  The 
sale  was  an  absolute  nullity,  and  the  deed  conveyed 
nothing.  But  inasmuch  as  upon  the  face  of  the 
record  the  proceedings  were  regular,  they  constitute 
a  serious  menace  to  the  plaintiff's  equity  of  redemp- 
tion. If  the  plaintiff  was  unable  to  pay  the  judg- 
ment, he  was  entitled  to  have  the  property  sold  at 
the  time  and  place  fixed  by  the  notice,  so  that  persons 
desiring  to  purchase  might  be  present.  Without 
further  notice,  to  sell  on  a  day  different  from  that 
advertised,  and  when,  consequently,  bidders  could 
not  be  expected,  was  a  fraud  upon  the  plaintiff. 

The  judgment  will  be  reversed,  and  the  district 
court  instructed  to  enter  a  judgment  setting  aside  the 
sale  and  cancelling  the  certificate  and  deed. 

Reversed. 
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ACCORD  AND  SATISFACTION: 

Burden  of  Proof — ^To  sustain  a  plea  of  accord  and  satisfaction 
the  burden  of  proof  is  upon  the  party  relying  upon  such  plea  to 
show,  by  competent  evidence,  every  element  necessary  to  con- 
stitute it. — The  Board  of  County  Commissioners  v.  Dumell,  85. 

Claims  Against  County — County  Warrants — Plaintiff,  a  county 
school  superintendent,  presented  to  defendant,  the  board  of 
county  commissioners,  several  itemized  bills  for  services  made 
out  on  blank  forms  used  for  that  purpose,  on  which  were  printed 

a  blank  form  indorsement,  "the  amount  of  | was  allowed 

on  the  within  account  In  full  payment  thereof,  by  order  of  the 
board  of  county  commissioners,"  with  blanks  for  dates  and  sig- 
nature of  chairman.  It  was  the  custom  of  the  board,  when  an 
account  was  allowed,  to  fill  out  the  blanks  and  the  chairman 
signed  the  Indorsement.  Some  of  plalntifC's  accounts  were  al- 
lowed In  full,  some  in  part  and  some  wholly  disallowed.  War- 
rants were  Issued  and  accepted  by  plaintift,  but  there  were  no 
Indorsements  on  the  warrants  of  any  conditions  upon  which  they 
were  Issued.  There  was  no  proof  that  plaintift  had  any  knowl- 
edge, either  actual  or  implied,  that  the  amounts  allowed  In  part 
payment  of  certain  bills  were  to  be  taken  in  full  satisfaction 
thereof,  nor  that  he  had  any  knowledge  of  the  custom  of  the 
board  to  make  such  conditions  In  the  allowance  of  bills.  Held, 
that  the  acceptance  of  the  warrants  by  plaintifT  was  not  a  satis- 
faction of  the  claims  allowed  only  In  part,  and  that  plaintiff  could 
maintain  an  action  for  the  balance. — lb. 

ADMINISTRATORS:    See  ESTATBS  OF  DBCE3DENTS. 

AGENCY:    See  PRINCIPAL  AND  AGENT. 

APPEAL  BONDS:    See  BONDS. 

APPELLATE  PRACTICE: 

Evidence  —  Immaterial  —  Harmless  —  The  admission  of  Imma- 
terial evidence  is  not  reversible  error  If  such  evidence  is  harm- 
less.— Wald  V.  Hobson,  54. 

Final  Judgment — Denying  Default — ^An  order  quashing  service 
of  summons  and  denjrlng  a  default,  but  entering  no  Judgment 
against  plaintiff,  is  not  a  final  judgment  that  can  be  reviewed  in 

(631) 


532  Index. 

APPELLATE  PRACTICE— Continued. 

the  appellate  court. — Brockway  v.  The  W.  &  T.  Smith  Co.,  96. 

Bills  of  Exception— Where  an  action  was  dismissed  under  a 
rule  of  court  for  want  of  prosecution,  and  the  bill  of  exceptions 
contains  neither  the  rule  nor  the  facts  upon  which  the  court 
acted  in  ordering  the  dismissal,  an  assignment  of  error  based 
upon  the  order  of  dismissal  will  not  be  considered. — Camahan  v. 
Connolly,  98. 

Judgments — Presumption  of  Regularity — On  appeal  a  judgment 
cf  a  court  of  general  Jurisdiction  having  jurisdiction  of  the 
subject-matter  and  parties,  and  power  to  enter  the  Judgment  in 
question,  is  presumed  to  be  regular  in  every  respect  unless  the 
contrary  appears  from  the  record. — ^Ib. 

Bills  of  Exception — Rules  of  Court — Motion  for  New  Trial — 
Where  a  case  was  dismissed  under  a  certain  rule  of  court,  the 
court  rule  cannot  be  brought  before  the  appellate  court  for  re- 
view by  including  a  copy  thereof  in  a  motion  for  new  trial  and 
incorporating  the  motion  in  the  bill  of  exceptions.  The  state- 
ment in  the  motion  that  it  contains  a  copy  of  the  rule  is  no  evi- 
dence of  the  existence  or  contents  of  the  rule. — lb. 

Rules  of  Trial  Court — Dismissal — Presumptions — A  rule  of  the 
trial  court  providing  for  the  dismissal  of  causes  for  failure  of 
prosecution  is  valid  and  the  court  has  power  to  enforce  it.  And 
where  the  facts  to  which  the  court  applied  the  rule  in  dismissing 
a  case  are  not  before  the  appellate  court  it  cannot  say  that  the 
trial  court  abused  its  discretion  or  violated  the  law  in  applying 
the  rule. — lb. 

Supplemental  Record — ^Leave  will  not  be  granted  to  a  party  to 
file  a  supplemental  record,  after  the  case  has  been  decided  and 
pending  a  motion  for  rehearing,  to  bring  before  the  court  a  rule 
of  the  trial  court,  where  the  briefs  of  the  adverse  party  contended 
that  the  rule  was  not  before  the  court  and  the  party  making  the 
request  had  ample  warning  of  the  contention  that  the  rule  was 
not  in  the  record  and  ample  opportunity  to  amend  the  record 
before  the  cause  was  determined. — lb. 

Bills  of  Exception — Motion  to  Strike — Motions  to  strike  out 
bills  of  exception  should  be  promptly  made.  Where  a  bill  of 
exceptions  was  filed  September  16,  abstract  September  23,  and 
appellant's  brief  November  3,  a  motion  to  strike  the  bill  of  ex- 
ceptions filed  December  4,  came  too  late,  and  will  not  be  con- 
sidered.— The  Board  of  County  Commissioners  of  San  Juan 
County  V.  Tulley,  113. 

Instructions — Exceptions — If  Instructions  to  a  Jury  embrace 
distinct  legal  propositions,  and  any  one  of  the  propositions  is 
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sound,  such  Instructions  cannot  be  reviewed  by  the  appellate 
court  upon  a  general  exception  to  the  charge,  but  if  the  charge 
is  wholly  bad  or  embraces  but  a  single  legal  proposition,  a  gen- 
eral exception  is  sufficient,  and  special  exceptions  are  unneces- 
sary.— Schollay  v.  Moffitt-West  Drug  Co.,  126. 

Asaignments  of  Error — Evidence — A  general  assignment  of 
error  of  the  admission  of  improper  evidence  and  the  exclusion  of 
proper  evidence  that  fails  to  direct  the  attention  of  the  appellate 
court  to  any  specific  testimony  either  admitted  or  excluded  can- 
not be  considered. — Parsons  v.  Parsons,  154. 

Instructions — Harmless  Error — ^Where  the  facts  are  such  that 
the  trial  court  should  have  directed  the  verdict  that  was  re- 
turned, had  he  been  requested  to  do  so,  errors  in  the  instructions 
given  are  immaterial,'  and  will  not  be  considered  on  appeal. — ^Id. 

Verdict — Conflicting  Evidence— A  verdict  of  a  Jury  upon  con- 
flicting testimony  is  conclusive  on  the  appellate  court  where 
there  is  sufficient  evidence  to  support  the  verdict  and  it  is  not 
manifestly  contrary  to  the  weight  of  the  testimony. — ^The  Town 
of  Colorado  City  v.  Smith,  172. 

Right  Judgment  upon  Wrong  Reasons — If  a  judgment  is  right 
It  will  not  be  reversed  because  it  is  based  upon  wrong  reasons. — 
Haines  v.  Christie  et  al.,  272. 

Costs — There  were  three  separate  suits  in  replevin  in  the  lower 
court,  a  separate  Judgment  in  each  case,  and  a  separate  appeal 
therefrom  and  appeal  bond  and  transcript  in  each  case.  Held, 
that  the  three  cases  could  not  be  docketed  as  one  case  in  the 
appellate  court,  but  must  be  separately  docketed,  and  a  docket 
fee  paid  in  each  case. — Rachofsky  et  al.  v.  Benson,  305.' 

Bill  of  Exceptions — Amendment — Objection  Waived— An  objec- 
tion to  an  amendment  of  the  bill  of  exceptions  on  the  ground  of 
insufficiency  of  notice  of  application  for  an  order  to  amend  by 
the  lower  court,  comes  too  late,  where  issue  is  Joined  after  the 
amendment  is  filed  and  the  first  objection  to  the  amendment  is 
urged  in  appellant's  reply  brief. — Saner  et  al.  v.  The  People,  307. 

Pleading — Amendment — Discretion — ^Where  a  pleading  is  de- 
murred to,  the  pleader  ha§  a  right  to  amend  as  of  course,  but 
when  this  right  has  been  exercised  by  one  amendment,  any 
further  amendment  is  within  the  discretion  of  the  trial  court, 
and  unless  it  clearly  appears  that  such  discretion  has  been 
abused,  a  ruling  of  the  trial  court  denying  such  amendment  will 
not  be  disturbed  by  a  court  of  review. — King  et  al.  v.  Mecklen- 
burg, 312. 

Abstract  of  Record — Evidence — Presumptfons^-Where  the*'ab- 
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stract  of  record  does  not  contain  all  the  evidence,  it  will  be  pre- 
sumed that  the  evidence  was  sufficient  to  sustain  the  Judgment 
— Hartman  et  al.  v.  Reid  et  al.,  407. 

Evidence — Presumption — ^A  ruling  of  the  trial  court  excluding 
a  circular  offered  in  evidence  will  be  presumed  to  have  been  cor- 
rect when  the  abstract  fails  to  advise  the  appellate  court  what 
the  contents  of  the  circular  were. — Stevens  v.  Walton,  440. 

Failure  to  File  Record  In  Time-^Dismlssal — ^The  failure  of  an 
appellant  to  file  his  record  with  the  appellate  court  within  the 
time  prescribed  by  the  code  does  not  of  itself  deprive  him  of  his 
appeal.  An  appeal  will  not  be  dismissed  because  the  record  was 
not  filed  within  the  required  time,  where  the  motion  to  dismiss 
was  not  made  until  after  the  record  was  filed,  and  where  it  ap- 
pears that  no  prejudicial  delay  has  been  caused  by  the  failure  to 
file  the  record  within  the  prescribed  time. — Perkins  v.  Boyd,  447. 

Failure  to  Pray  Appeal  Within  Time — Jurisdiction — Appear- 
ance— Waiver — The  requirement  of  the  code  that  an  appeal  must 
be  prayed  for  within  five  days  after  Judgment  is  rendered  is 
Jurisdictional,  and  where  an  appeal  was  prayed  for  more  than 
five  days  after  the  Judgment  was  rendered,  the  appellee  by  enter- 
ing a  general  appearance  in  the  appellate  court,  does  not  waive 
the  requirement,  but  the  appeal  must  be  dismissed  upon  motion 
made  at  any  time  before  final  hearing  and  Judgment. — ^Rose- 
berry  V.  The  Valley  Building  and  Loan  Association,  448. 

Same — Dismisaal — Redocketlng  on  Error— Where  an  appeal  is 
dismissed  because  not  prayed  for  within  five  days  after  the  Judg- 
ment was  rendered  the  cause  will  be  redocketed  on  error  if  the 
appellate  court  would  have  Jurisdiction  of  the  cause  if  brought  up 
by  writ  of  error. — lb. 

Failure  to  File  Assignment  of  Errors— Dismissal — ^The  rules  of 
the  court  of  appeals  requiring  an  appellant  to  assign  errors  in 
writing  at  the  time  of  filing  the  transcript  and  providing  that  in 
case  of  failure  to  assign  error  the  appeal  may  be  dismissed,  do 
not  necessarily  require  a  dismissal  in  all  cases,  because  of  a  fail- 
ure to  assign  errors  within  the  time  fixed.  An  appeal  will  not 
be  dismissed  because  of  a  failure  to  assign  errors  within  the  time 
fixed,  where  the  appellant  makes  a  showing  tending  to  explain 
and  excuse  the  failure,  and  where  it  appears  that  no  material 
delay  nor  prejudice  to  appellee  has  been  caused  thereby. — Moy- 
nahan  v.  Perkins,  450. 

Exceptions — Judgments— Evidence — ^Where  trial  is  to  a  Jury  no 
exception  to  the  Judgment  is  necessary  in  order  to  enable  the 
appellate  court  to  consider  the  question  as  to  whether  the  evi- 
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dence  was  snfflcient  to  support  the  judgment. — ^Legere  v.  Stew- 
art, 472. 

Abstract  of  Record  —  Pleading  —  Sufficiency  of  Complaint  — 
Where  a  cause  was  tried  upon  complaint,  answer  and  replication, 
an  objection  to  the  sufficiency  of  the  complaint  will  not  be  con- 
sidered by  the  appellate  court  where  the  abstract  of  record  fails 
to  inform  the  court  as  to  the  contents  of  the  answer  and  repli- 
cation, since  the  defects,  if  any,  in  the  complaint  may  have  been 
cured  by  the  subsequent  pleading. — Gerspach  et  al.  v.  Barhyte, 
489. 

Abstract  of  Record — Evidence— An  objection  that  the  evidence 
is  insufficient  to  sustain  a  Judgment  will  not  be  considered  by 
the  appellate  court,  where  the  evidence  is  not  abstracted,  nor 
printed  in  the  abstract  of  record. — ^Ib. 

Assignment  of  Errors — Abandonment — Assignments  of  error 
not  argued  or  presented  in  appellant's  brief  will  be  treated  as 
having  been  abandoned. — Falke  et  al.  v.  Brule  et  al.,  499. 

Directing  Judgment — ^Where  a  cause  has  been  twice  tried  with- 
out material  change  of  the  evidence  and  each  time  the  evidence 
showed  plaintiff  to  be  entitled  to  a  judgment  for  a  certain  sum, 
and  there  is  no  reason  to  believe  that  there  would  be  any  ma- 
terial change  in  the  evidence  at  another  trial,  the  judgment  of 
the  lower  court  for  defendant  will  be  reversed  and  judgment  for 
plaintiff  directed. — Williams  v.  Bishop  et  al.,  503. 

Evidence — Credibility  of  Witnesses — The  question  of  the  rela- 
tive credibility  of  witnesses  is  settled  by  the  verdict  of  the  jury 
and  will  not  be  considered  by  the  appellate  court. — The  Farmers' 
Alliance  Mutual  Fire  Insurance  Co.  v.  Trembly,  513 

Evidence — Verdict— Fire  Insurance — ^In  an  action  on  a  policy  of 
fire  insurance  for  loss  by  fire  where  the  jury  returned  a  verdict 
for  plaintiff  upon  conflicting  evidence  submitted  to  them  under 
proper  instructions  and  there  is  sufficient  evidence  to  support 
the  verdict^  it  will  not  be  reversed  on  the  ground  that  it  is 
against  the  weight  of  evidence  on  defendant's  plea  that  the  fire 
was  caused  by  the  wilful  act  of  plaintiff. — The  Farmers'  Alliance 
Mutual  Fire  Insurance  Co.  v.  Stewart,  517. 

Bill  of  Exceptions — CKiange  of  Venue— An  assignment  of  error 
to  a  ruling  of  the  court  denying  an  application  for  change  of 
venue  will  not  be  considered  where  the  facts  upon  which  it  was 
based  are  not  within  the  bill  of  exceptions. — Duncan  v.  Thomas, 
522. 

Judgments  -*  Voluntary  Nonsuit  —  Dismissal  —  Redocketlng  on 
Erroi^— Where,  after  plaintiffs  had  concluded  their  testimony  and 
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rested,  defendant  moved  that  the  jury  be  directed  to  return  a 
verdict  for  defendant  and  the  court  announced  that  it  would  sus- 
tain it,  whereupon  plaintiffs  asked  leave  to  take  a  voluntary 
nonsuit  without  prejudice  to  the  commencement  of  another  ac- 
tion which  was  granted  and  judgment  was  entered  accordingly, 
the  judgment  was  one  in  favor  of  the  defendant  and  against  the 
plaintifTs,  from  which  no  appeal  by  defendant  would  lie,  and  an 
appeal  by  defendant  from  such  judgment  must  be  dismissed,  but 
as  the  court  would  have  jurisdiction  to  review  the  judgment  on 
writ  of  error  the  cause  will  be  redocketed  on  error. — The  Flor- 
ence and  Cripple  Creek  Railroad  Co.  v.  Maloney,  526. 

ASSIGNMENTS: 

C hoses  in  Action — Parties— The  assignee  of  a  chose  in  action 
may  maintain  suit  thereon  in  his  own  name  before  a  justice  of 
the  peace. — Forsyth  v.  Ryan,  511. 

Same — Evidence — ^An  assignment  of  a  debt  may  be  by  parol 
and  may  be  inferred  from  the  acts  and  conduct  of  the  party. — ^Ib. 

Consideration — In  an  action  by  the  assignee  of  a  debt  It  is  im- 
material to  defendant  whether  or  not  there  was  any  considera- 
tion for  the  assignment. — lb. 

Same — In  an  action  by  the  assignee  of  a  debt  the  fact  that  the 
assignee  had  agreed  to  pay  a  board  bill  of  the  assignor  with  the 
money  if  collected  could  not  defeat  a  recovery  by  the  assginee. 
—lb. 

ATTORNEY  AND  CLIENT: 

Employment  by  Another  Attorney — Liability  of  Client  —  In- 
structions— ^Where  defendants  employed  an  attorney  to  perform 
certain  services  and  said  attorney  employed  plaintiffs,  who  were 
also  attorneys,  to  assist  him,  and  although  defendants  knew  the 
services  were  being  performed  by  plaintiffs,  they  believed  that 
plaintifTs  were  proceeding  under  employment  of  their  attorney 
and  that  he  alone  was  liable  for  their  fees,  defendants  are  not 
liable  to  plaintiffs  for  their  fees,  and  an  instruction  which  told 
the  jury  that  if  plaintiffs  performed  the  services  and  defendants 
knew  they  were  being  rendered,  defendants  were  liable,  is  erro- 
neous.— McCarthy  et  al.  v.  Crump  et  al.,  110. 

BANK  CHECKS:    See  BILLS  AND  NOTES. 

BANKS  AND  BANKING: 

Depositors — Contracts — The  contract  between  a  bank  and  a  de- 
positor is  that  it  will  pay  out  his  money  only  upon  and  in  accord- 
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ance  with  his  express  direction. — The  Western  Union  Telegraph 
Co.  v.  The  Bi-Metallic  Bank,  229. 

Bank  Checks^— Endorsement-^ldentity — Liability  of  Bank— A 
check  drawn  in  favor  of  a  particular  payee  or  order  Is  payable 
only  to  the  actual  payee  or  upon  his  genuine  endorsement,  and 
if  the  bank  mistake  the  Identity  of  the  payee  or  pay  upon  a 
forged  endorsement,  it  is  not  a  payment  in  pursuance  of  its  au- 
thority, and  it  will  be  responsible;  but  a  bank  may  be  relieved 
from  liability  for  payment  to  the  wrong  person,  or  under  an  en- 
dorsement not  genuine,  when  the  circumstances  of  the  case 
amount  to  a  direction  from  the  depositor  to  the  banker  to  pay 
without  reference  to  identification,  or  to  the  genuineness  of  the 
endorsement. — lb. 

Same — ^The  local  agent  of  a  company  was  directed  by  the  com- 
pany to  pay  to  W.  H.  Daily  a  certain  sum.  W.  H.  Daly,  a  differ- 
ent person,  called  and  claimed  to  be  the  person  to  whom  the 
money  was  directed  to  be  paid.  The  agent  was  not  satisfied 
with  the  identity,  but  gave  him  a  check  payable  to  W.  H.  Daily 
and  took  a  receipt  therefor.  The  check  was  endorsed  by  W.  H. 
Daly,  and  cashed  at  a  different  bank  than  the  one  on  which  it  was 
drawn.  The  drawee  bank  paid  the  check  upon  the  endorsement, 
without  any  knowledge  of  the  circumstances  under  which  it  was 
delivered.  In  an  action  by  the  drawer  against  the  drawee  bank, 
defendant  cannot  escape  liability  on  the  ground  that  the  drawer, 
by  delivering  the  check  to  Daly,  identified  him  as  the  person 
to  whom,  or  upon  whose  endorsement,  payment  might  properly 
be  made. — ^Ib. 

Same— Idem  Sonans — ^Where  a  bank  paid  a  check  to  a  person 
not  entitled  to  it,  and  the  payment  was  made  solely  upon  a 
written  endorsement,  in  an  action  by  the  depositor  against  the 
bank,  the  question  of  idem  sonans  cannot  arise. — lb. 

Same— Notice — ^Where  a  check  payable  to  W.  H.  Daily  was  en- 
dorsed by  W.  H.  Daly,  that  fact  was  sufficient  to  have  put  the 
bank  upon  its  guard  and  caused  it  to  have  made  Inquiry. — lb. 

Same — ^Where  a  bank  had  no  knowledge  of  the  error  of  a  de- 
positor in  delivering  a  check  to  the  wrong  person,  and  the  check 
was  paid  upon  a  written  endorsement  of  a  name  different  from 
that  of  the  payee.  In  an  action  by  the  depositor  to  recover  the 
amount  of  the  check,  the  bank  cannot  invoke  the  doctrine,  that 
where  two  persons  are  equally  innocent  and  one  is  bound  to 
know  and  act  upon  his  knowledge  and  the  other  has  no  means 
of  knowledge,  the  latter  will  not  be  compelled  to  bear  a  loss  to 
exonerate  the  former. — lb. 
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;  8am« — ^Posietsion^— The  mere  pOBsesBlon  of  a  check  will  not 
justify  a  bank  In  making  payment  to  the  person  In  possession 
without  IdentlflcatloA,  or  without  evidence  of  the  genuineness  of 
the  endorsement  where  the  endorsement  Is  In  question. — lb. 

BILLS  AND  NOTES: 

.  Measure  of  Damage — Presumption — ^In  an  action  for  damage 
for  breach  of  contract  by  failure  to  deliver  certain  securities, 
where  the  securities  consisted  of  secured  promissory  notes,  the 
presumption  Is  that  the  securities  are  worth  their  face  value. — 
Baldwin  et  al.  v.  The  Central  Savings  Bank,  7. 

Evidence— Fraud-Burden  of  Proof — ^In  an  action  upon  a  prom- 
issory note  by  an  Indorsee  where  the  note  Indorsed  before  ma- 
turity with  evidence  of  the  genuineness  of  the  Indorsement  was 
Introduced  by  plaintiff,  a  prima  facie  case  was  made,  and  evidence 
offered  by  defendant  that  the  payee  had  not  performed  the  services 
for  which  the  note  was  given,  and  that  the  note  was  executed  under 
a  misapprehension  on  the  part  of  the  pasror  that  the  services  had 
been  performed.  In  the  absence  of  a  further  offer  of  facts  to  show 
that  the  execution  of  the  note  was  Induced  by  fraud  of  the  payee, 
was  not  sufficient  to  overcome  the  prima  facie  case  and  shift  the 
burden  to  plaintiff  to  show  a  purchase  for  value  in  good  faith 
before  maturity,  and  the  evidence  was  not  admissible  for  the 
purpose  of  showing  a  want  of  consideration,  and  was,  therefore, 
properly  rejected. — McKlnley  v.  Beggs,  23. 

Trust  Deeds — Unauthorized  Foreclosure— Purchaser  with  No- 
tice— ^Where  the  payee  of  a  note  secured  by  a  deed  of  trust  trans- 
ferred the  note  before  maturity,  and  afterwards  through  fraudu- 
lent representations  obtained  from  the  holder  possession  of  two 
unpaid  Interest  coupons  cut  from  said  note  and  without  the 
knowledge  or  consent  of  the  owner  of  the  note  the  trustee  pro- 
ceeded to  foreclose  the  deed  of  trust  for  the  default  In  payment 
of  the  two  Interest  coupons  and  at  the  sale  the  property  was 
bought  by  said  payee  the  foreclosure  was  a  nullity  and  a  pur- 
chaser from  said  payee,  with  knowledge  of  the  facts,  acquired  no 
title  as  against  the  holder  of  the  note  and  cannot  object  to  a 
foreclosure  of  the  deed  of  trust  by  the  legal  holder  of  the  note. — 
Cheney  et  al.  v.  Murto,  Administrator  of  Turbutt's  Estate,  149. 

Bona  Fide  Purchaser — Failure  of  Consideration— A  failure  of 
consideration  is  no  defense  to  an  action  on  a  negotiable  promis- 
sory note  in  the  hands  of  one  who  purchased  It  before  maturity 
for  a  valuable  consideration  and  without  notice  of  any  equities  In 
favor  of  the  payee. — Parsons  v.  Parsons,  154. 
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Bank  Checks — Endorsement — Identity— LiafolHty  of  Bank— A 
check  drawn  in  favor  of  a  particular  payee  or  order  la  payable 
only  to  the  actual  payee  or  upon  his  genuine  endorsement,  and 
if  the  bank  mistake  the  identity  of  the  payee  or  pay  upon  a 
forged  endorsement,  it  is  not  a  payment  in  pursuance  of  its  au- 
thority, and  it  will  be  responsible;  but  a  bank  may  be  relieved 
from  liability  for  payment  to  the  wrong  person,  or  under  an  en- 
dorsement not  genuine,  when  the  circumstances  of  the  case 
amount  to  a  direction  from  the  depositor  to  the  banker  to  pay 
without  reference  to  identification,  or  to  the  genuineness  of  the 
endorsement. — The  Western  Union  Telegraph  Co.  v.  The  Bi- 
Metallic  Bank,  229. 

Same — ^The  local  agent  of  a  company  was  directed  by  the  com- 
pany to  pay  to  W.  H.  Daily  a  certain  sum.  W.  H.  Daly,  a  differ- 
ent person,  called  and  claimed  to  be  the  person  to  whom  the 
money  was  directed  to  be  paid.  The  agent  was  not  satisfied  with 
the  identity,  but  gave  him  a  check  payable  to  W.  H.  Daily  and 

■ 

took  a  receipt  therefor.  The  check  was  endorsed  by  W.  H.  Daly, 
and  cashed  at  a  different  bank  than  the  one  on  which  it  was 
drawn.  The  drawee  bank  paid  the  check  upon  the  endorsement, 
without  any  knowledge  of  the  circumstances  under  which  it  was 
delivered.  In  an  action  by  the  drawer  against  the  drawee  bank, 
defendant  cannot  escape  liability  on  the  ground  that  the  drawer, 
by  delivering  the  check  to  Daly,  identified  him  as  the  person  to 
whom,  or  upon  whose  endorsement,  payment  might  properly  be 
made. — lb. 

Same — Idem  Sonane — ^Where  a  bank  paid  a  check  to  a  person 
not  entitled  to  it,  and  the  payment  was  made  solely  upon  a  writ- 
ten endorsement,  in  an  action  by  the  depositor  against  the  bank, 
the  question  of  idem  sonans  cannot  arise. — ^Ib. 

Same-^Notice — ^Where  a  check  payable  to  W.  H.  Daily  was  en- 
dorsed by  W.  H  Daly,  that  fact  was  sufficient  to  have  put  the 
bank  upon  its  guard  and  caused  it  to  have  made  inquiry. — lb. 

Same — ^Where  a  bank  had  no  knowledge  of  the  error  of  a  de- 
positor in  delivering  a  check  to  the  wrong  person,  and  the  check 
was  paid  upon  a  written  endorsement  of  a  name  different  from 
that  of  the  payee,  in  an  action  by  the  depositor  to  recover  the 
amount  of  the  check,  the  bank  cannot  invoke  the  doctrine,  that 
where  two  persons  are  equally  innocent  and  one  is  bound  to 
know  and  act  upon  his  knowledge  and  the  other  has  no  means 
of  knowledge,  the  latter  will  not  be  compelled  to  bear  a  loss  to 
exonerate  the  former. — lb. 

Same— Posseaslon — The  mere  possession  of  a  check  will  not 
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justify  a  bank  in  making  payment  to  the  person  in  possesBion 
without  identification,  or  without  evidence  of  the  genuineness  of 
the  endorsement  where  the  endorsement  is  in  question. — ^Ib. 

Pleading — Partnership— In  an  action  against  a  partnership  firm 
upon  a  promissory  note  signed  by  the  firm,  an  answer  that  a 
member  of  the  firm  executed  the  note  for  a  purpose  outside  the 
partnership  business,  and  without  the  authority  of  his  copartners, 
and  that  such  facts  were  known  to  payee  and  to  plaintiff  before 
the  note  was  endorsed  to  him,  stated  a  good  defense  and  it  was 
error  to  sustain  a  demurrer  thereto. — King  et  al.  v.  Mecklen- 
burg. 312. 

Endorsement — Presumption — ^In  an  action  upon  a  promissory 
note  by  an  endorsee,  the  law  presumes  that  the  endorsement 
was  made  before  maturity,  and  that  the  endorsee  acquired  the 
note  in  good  faith  for  a  valuable  consideration  in  the  usual  course 
of  business  and  without  notice  of  any  circumstance  impeaching 
its  validity,  and  an  answer  that  the  note  was  procured  by  fraud 
of  the  payee  states  no  defense  in  the  absence  of  averments  over- 
coming these  presumptions. — lb. 

Endorsements — Defenses — ^A  second  endorsee  of  a  promissory 
note  takes  as  good  title  as  his  endorser  had,  and  in  an  action  by 
a  second  endorsee  an  answer  that  would  not  be  a  defense  to  the 
note  in  the  hands  of  the  first  endorsee  is  no  defense  as  against 
plaintiff. — lb. 

Negotiability — IMortgages — A  provision  in  a  promissory  note  se- 
cured by  deed  of  trust,  to  the  effect  that  if  any  of  the  interest 
coupons  should  remain  due  and  unpaid  for  thirty  days  the  note 
and  accrued  interest  might  immediately  be  collected  according  to 
the  tenor  of  the  deed  of  trust,  does  not  import  into  the  note  the 
terms  of  the  deed  of  trust  so  as  to  render  the  note  non-negotiable. 
— Campbell  et  al.  v.  The  Equitable  Securities  Co.,  417. 

Same-^Payments — Principal  and  Agent — Release — ^A  promis- 
sory note  and  deed  of  trust  securing  the  same  were  executed  to  a 
securities  company  in  Colorado,  but  the  note  and  coupons  were 
made  payable  at  a  bank  in  New  York.  The  note  was  transferred 
to  another  company  soon  after  its  execution.  The  payor  remitted 
the  money  to  the  payee,  the  Colorado  company,  to  pay  the  cou- 
pons as  they  fell  due,  so  that  the  money  should  reach  its  office 
several  days  before  maturity,  and  always  received  an  acknowl- 
edgment of  the  receipt  of  the  money  and  later  received  the 
coupon.  One  of  the  letters  acknowledging  receipt  of  the  money 
by  the  payee  company  stated  that  the  coupon  would  be  sent  when 
received  from  the  holder.    The  holder  of  the  note  collected  all 
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the  coupons  at  the  New  York  bank  except  the  last,  which  was 
collected  from  the  Ck>Iorado  company.  The  payor  paid  the  prin- 
cipal to  the  Colorado  company,  who  converted  the  money  and 
failed  to  pay  it  to  the  holder.  Held,  that  the  payor  was  charged 
with  notice  of  the  transfer  of  the  note,  and  that  payment  to  the 
Colorado  company  was  not  a  satisfaction  of  the  note,  and  a  re- 
lease of  the  trust  deed  by  the  trustee  at  the  request  of  the  Colo- 
rado company  was  void. — lb. 

Same  —  Innocent  Purchaser  —  Where  a  loan  company  loaned 
money  and  took  a  deed  of  trust  to  secure  the  same  and  part  of 
the  consideration  was  that  it  should  pay  oft  a  former  negotiable 
note  and  deed  of  trust  on  the  same  land,  and  did  remit  the  money 
to  pay  off  the  same  to  the  payee  of  the  note,  who  caused  a  re- 
lease to  be  executed  by  the  trustee  in  the  former  deed  of  trust, 
but  the  note  having  been  transferred  before  maturity,  the  payee 
converted  the  money  and  failed  to  pay  it  over  to  the  holder,  the 
company  making  the  second  loan  was  charged  with  notice  of  all 
that  was  disclosed  by  the  former  deed  of  trust,  and  stood  in  no 
better  position  than  the  payor  of  the  note,  and  was  not  an  inno- 
cent purchaser. — lb. 

Counterclaims — In  an  action  upon  a  Joint  and  several  promis- 
sory note,  one  of  the  makers  may  interpose  as  a  counterclaim  an 
indebtedness  upon  contract  due  him  from  plaintiff. — Canfleld  et 
al.  V.  Arnett,  426. 

Conditional — Notice — Negotiability — ^A  deed  and  an  assignment 
of  the  grantor's  interest  in  a  mining  lease  was  made  to  a  corpo- 
ration in  consideration  that  the  corporation  should  pay  to  a  third 
party  a  certain  sum  as  the  money  was  received  from  the  sale  of 
ores.  The  corporation  by  its  board  of  directors  adopted  a  resolu- 
tion directing  its  note  to  be  given  to  said  third  party  for  said  sum 
payable  on  demand,  in  compliance  with  the  conditions  of  said 
deed,  and  directing  its  treasurer  to  pay  on  said  note  as  fast  as 
practicable  sums  received  from  sale  of  ore.  The  corporation's 
unconditional  promissory  note  payable  on  demand  was  executed 
and  delivered  to  said  third  party.  Several  payments  were  made 
and  endorsed  on  the  note.  By  a  subsequent  resolution  of  iho 
board  of  directors  the  note  was  recognized  as  an  unconditional 
debt  of  the  corporation.  The  note  was  transferred  for  value 
without  notice,  to  the  purchaser,  of  the  deed  to  the  corporation 
or  of  its  resolution  authorizing  the  execution  of  the  note,  but 
with  notice  of  the  payments  made  on  the  note  and  of  the  sub- 
sequent resolution  of  the  board  of  directors  recognizing  the  note 
as  unconditional.    Held,  that  in  an  action  upon  the  note  the 
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pajror  cannot  be  heard  to  say  that  the  note  was  a  conditional 
obligation,  the  pasrment  of  which  depended  upon  realizing  a  suffi- 
cient sum  from  the  sale  of  ores. — The  First  National  Bank  of 
Aspen  ▼.  The  Mineral  Farm  Consolidated  Mining  Co.,  452. 

Negotiability — ^The  mere  notation  upon  the  face  of  a  promis- 
sory note,  "This  note  is  secured  by  quitclaim  deed  of  this  date/' 
did  not  charge  a  purchaser  of  the  note  with  notice  of  the  terms 
of  the  quitclaim  deed  nor  affect  the  negotiability  of  the  note. — ^Ib. 

Payable  on  Demand — Maturity — Negotiability — ^A  demand  note 
falls  due  within  a  reasonable  time,  but  what  Is  a  reasonable  time 
depends  upon  the  facts  and  circumstances  surrounding  the  run- 
ning of  such  time.  If  the  length  of  time  a  demand  note  has  been 
outstanding  taken  together  with  the  facts  and  circumstances  sur- 
rounding it  would  Justify  a  reasonable  presumption  in  the  mind 
of  the  endorsee  at  the  time  of  endorsement  that  payment  upon 
the  note  had  been  refused  or  would  be  refused  if  demand  were 
made  the  endorsee  takes  the  note  as  dishonored,  otherwise  he 
takes  as  a  purchaser  before  maturity. — lb. 

Same— Where  a  demand  note  had  run  about  three  months  be- 
fore its  endorsement,  and  a  few  days  before  its  endorsement  the 
payor  had  made  a  payment  on  the  note  and  by  a  resolution  of  its 
board  of  directors  had  recognized  the  note  as  an  unconditional 
obligation  and  made  provision  for  Its  payment,  the  facts  and  cir- 
cumstances were  not  such  as  to  raise  a  reasonable  presumption 
that  the  note  was  dishonored  at  the  time  it  was  received  by  the 
endorsee. — lb. 

Sales — Chattel  Mortgagea— Plaintiffs  agreed  with  their  debtor  to 
purchase  his  stock  of  goods  and  gave  him  their  promissory  note 
for  the  amount  of  the  agreed  purchase  price  over  and  above  his 
debt  to  them  and  took  from  hlma  bill  of  sale.  On  the  same 
day  another  creditor  attached  the  goods  and  plaintiffs  and  the 
debtor  made  another  agreement  whereby  they  abandoned  the  sale 
and  plaintiffs  paid  off  the  attachment  claim  and  added  It  to  their 
own  claim,  and  took  the  debtor's  note  and  a  chattel  mortgage  on 
the  goods  to  secure  It.  The  debtor  agreed  to  return  plaintiff's 
note,  but  failed  to  do  so,  and  endorsed  It  to  defendants  who  had 
full  knowledge  of  the  transaction  between  plaintiffs  and  the 
debtor.  Defendants  transferred  the  note  before  maturity  to  an 
innocent  purchaser,  and  plaintiffs  were  compelled  to  pay  the  note. 
Held,  that  plaintiffs  and  the  debtor  had  a  right  to  abandon  their 
agreement  of  sale  and  substitute  therefor  the  chattel  mortgage. 
That  the  entire  proceeding  constituted  but  one  transaction  and 
a  formal  resale  from  plaintiffs  to  the  debtor  was  not  necessary. 
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That  plaintiffs'  note  endorsed  to  defendants  was  without  consid- 
eration and  defendants  were  liable  to  plaintiffs  for  the  amount 
plaintiffs  were  required  to  pay  thereon. — Falke  et  al.  v.  Brule  et 
al.,  499. 

BILLS  OP  EXCEPTION:    See  APPELLATE  PRACTICE. 

BOARD  OP  PUBLIC  WORKS: 

Cities  and  Towns*— Lighting  Contracts — Powers  of  City  Council 
— ^A  city  charter  creating  a  board  of  public  works  which  is  given 
exclusive  management  and  control  of  all  public  and  local  im- 
provements and  among  other  things  the  "erection  of  poles,  string- 
ing of  wires,  laying  of  tracks,  pipes  and  conduits  for  wires  whether 
done  by  the  city,  corporation  or  individuals,"  does  not  take  away 
from  the  city  council  and  confer  upon  the  board  of  public  works 
tbe  power  to  contract  for  lighting  the  streets  and  public  grounds 
of  the  city  where  the  power  to  provide  for  such  lights  is  expressly 
granted  to  the  city  council  by  the  charter. — The  City  of  Denver 
V.  Hubbard,  346. 

BONDS: 

Appeal  Bonds — ^Action  Upon — Parties — Several  Damage — In- 
junction Bonds — ^Where  an  appeal  bond  is  made  payable  to  several 
appellees  and  any  one  of  the  appellees  sustains  damage  through 
the  taking  of  the  appeal,  even  though  such  damage  is  several, 
such  appellee  may  maintain  a  several  action  upon  the  bond 
therefor.  And  the  same  principle  applies  to  an  action  upon  an 
injunction  bond. — Austin  v.  Snider  et  al.,  176 

Same — ^Where  an  appeal  bond  and  an  injunction  bond  were 
made  payable  to  plaintiff  and  two  other  appellees  one  of  whom 
was  sued  only  as  receiver,  and  whatever  interest  the  receiver 
had  was  held  for  the  benefit  of  plaintiff,  and  before  action  was 
commenced  on  the  bonds  said  receiver  was  by  the  court  dis- 
charged, and  pending  the  appeal  the  other  payee  in  the  bonds 
died,  leaving  plaintiff  his  sole  heir  at  law,  and  no  reason  existed 
for  the  appointment  of  an  administrator  for  the  deceased  payee 
and  none  was  appointed,  plaintiff  was  the  only  party  interested 
in  the  recovery  of  damages  upon  said  bonds  and  could  maintain 
a  several  action  thereon. — lb. 

Parties^Appeai  Bonds — Action  Upon — ^The  obligee  in  an  ap- 
peal bond  died  pending  the  appeal,  and  devised  her  entire  estate 
to  plaintiff  charged  with  the  support  of  her  husband  during  his 
life.  The  husband  was  administrator  with  will  annexed.  No 
debts  existed  against  the  estate  of  testatrix.    The  husband  died 
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intestate,  without  any  debts  and  leaving  plaintiff  as  his  only 
heir.  No  administrator  was  appointed  for  the  husband's  estate, 
nor  was  any  one  appointed  to  succeed  him  as  administrator  of 
his  wife's  estate.  Held»  not  necessary  to  appoint  an  adminis- 
trator to  prosecute  an  action  upon  the  appeal  bond,  but  that  such 
action  could  be  prosecuted  by  plaintiff  in  her  own  name. — Austin 
V.  Snider  et  al.,  182. 

Estates  of  Decedents— VI  •—ProkMitS'— Appeal  Bonds — ^In  an 
appeal  to  the  district  court  from  a  proceeding  in  the  county  court 
probating  a  will,  where  there  was  no  executor  or  administrator  of 
the  estate,  the  appeal  bond  properly  ran  to  the  estate  of  the  de- 
ceased.— Blackman  v.  Edsall  et  al.,  429. 

Appeal  Bonds — Action  Upon — Concurrent  Remedies — Election 
— Where  a  cause  was  appealed  from  the  county  court  to  the  dis- 
trict court  and  affirmed,  and  an  appeal  was  taken  from  the  Judg- 
ment of  the  district  court  to  the  supreme  court  where  it  was 
affirmed,  actions  may  be  maintained  upon  both  appeal  bonds  lim- 
ited, however,  to  one  satisfaction,  and  it  was  not  error  to  refuse 
to  require  the  obligee  of  the  bonds  to  elect  between  actions  pend- 
ing upon  the  two  bonds. — Duncan  v.  Thomas,  522. 

Lunatics  —  Conservators  —  Judgments  —  Contempts  —  Appeal 
Bonds — Satisfaction — Where  a  judgment  was  rendered  against  a 
conservator  of  the  estate  of  a  lunatic  in  favor  of  the  estate,  from 
which  he  appealed  and  the  judgment  was  affirmed,  and  the  con- 
servator was  committed  for  contempt  for  failure  to  pay  such 
judgment  and  confined  in  county  jail,  his  commitment  did  not 
operate  to  satisfy  his  obligation  nor  that  of  his  sureties  on  his 
appeal  bond. — lb. 

Appeal  Bonds — Estate  of  Lunatic — Conservator — ^Where  objec- 
tions were  filed  to  the  report  of  a  conservator  of  the  estate  of  a 
lunatic,  and  judgment  was  rendered  In  favor  of  the  estate  against 
the  conservator  from  which  he  appealed,  giving  an  appeal  bond 
running  to  the  estate  of  the  lunatic,  after  having  the  benefit  of 
the  appeal  which  was  decided  against  him.  the  conservator  is 
estopped  to  question  the  validity  of  the  appeal  bond  for  want  of 
an  obligee  therein. — lb. 

BURDEN  OF  PROOF: 

Bills  and  Notes — Evidence — Fraud — ^In  an  action  upon  a  prom- 
issory note  by  an  endorsee  where  the  note  endorsed  before  ma- 
turity with  evidence  of  the  genuineness  of  the  endorsement  was 
introduced  by  plaintiff,  a  prima  facie  case  was  made,  and  evi- 
dence offered  by  defendant  that  the  payee  had  not  performed  the 
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services  for  which  the  note  was  given,  and  that  the  note  was 
executed  under  a  misapprehension  on  the  part  of  the  payor  that 
the  services  had  been  performed,  in  the  absence  of  a  further  offer 
of  facts  to  show  that  the  execution  of  the  note  was  induced  by 
fraud  of  the  payee,  was  not  sufficient  to  overcome  the  prima  facie 
case  and  shift  the  burden  to  plaintiff  to  show  a  purchase  for 
value  in  good  faith  before  maturity,  and  the  evidence  was  not 
admissible  for  the  purpose  of  showing  a  want  of  consideration, 
and  was,  therefore,  properly  rejected. — McKlnley  v.  Beggs,  23. 

Accord  and  Satisfaction — To  sustain  a  plea  of  accord  and  satis- 
faction the  burden  of  proof  is  upon  the  party  relying  upon  such 
plea  to  show,  by  competent  evidence,  every  element  necessary  to 
constitute  It. — ^The  Board  of  County  Commissioners  of  La  Plata 
County  V.  Dumell,  86. 

Tax  Sales — Redemption — Presumptlone — Property  sold  for  taxes 
cannot  be  redeemed  by  one  having  no  interest  therein.  When 
application  Is  made  to  redeem,  it  is  the  duty  of  the  treasurer  to 
determine  whether  the  applicant  has  such  interest  In  the  prop- 
erty as  will  entitle  him  to  redeem,  and  where  a  redemption  is 
effected,  the  presumption  of  law  is  in  favor  of  the  Judgment  of 
the  treasurer  in  allowing  the  redemption,  and  the  applicant  will 
be  presumed  to  have  had  the  requisite  interest,  and  the  burden 
is  on  the  person  attacking  such  redemption  on  that  ground  to 
rebut  such  presumption  by  evidence. — Hartman  et  al.  v.  Reid  et 
al.,  407. 

Tax  Sales — Certiflcatee — Assignment — ^In  an  action  by  one 
claiming  as  assignee  of  a  certificate  of  purchase  at  a  tax  sale, 
where  the  assignment  is  put  in  issue  by  the  answer,  the  burden 
is  on  the  claimant  to  establish  such  assignment  by  evidence,  and 
in  the  absence  of  such  evidence  defendant  is  entitled  to  Judg- 
ment.— lb. 

Negligence— Railroads — Passengers — The  general  rule  is  that 
the  party  charging  negligence  must  prove  it.  But  where  a  pas- 
senger on  a  railroad  is  Injured  in  an  accident  to  the  machinery, 
appliances,  or  means  provided  for  his  transportation,  he  is  only 
required  to  prove  the  fact  of  the  injury  and  show  that  it  was 
caused  by  the  failure  or  insufficiency  of  some  of  the  agencies  pro- 
vided for  the  carriage,  and  the  burden  is  then  transferred  to  the 
carrier  to  show  its  freedom  from  fault  and  that  the  accident  could 
not  have  been  prevented  by  the  utmost  skill,  care  and  prudence. 
— The  Denver  &  Rio  Grande  Railroad  Co.  v.  Fotheringham,  410. 

Same — Instructions — Plaintiff,  a  passenger  on  a  railroad  car, 
was  injured  by  the  sudden  jerking  of  the  car  while  stopping  at 
35 
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a  statioiip  which  caused  the  plaintiff  to  be  Tiolently  thrown 
against  the  door-facing  and  at  the  same  time  caused  the  open 
door  of  the  car  to  suddenly  swing  shut,  which  caught  and  injured 
plaintiff's  hand.  Held,  that  the  injury  was  not  caused  by  any 
accident  to  the  train  or  car  or  to  the  machinery  or  appliances 
used  by  defendant  for  the  transportation  of  passengers  such  as 
would  relieve  plaintiff  of  the  burden  of  proving  that  the  injury 
was  chargeable  to  defendant's  Qegligence,  and  an  instruction 
which  relieved  plaintiff  of  such  burden  and  placed  upon  defend- 
ant the  burden  of  showing  that  the  injury  was  not  chargeable  to 
its  negligence,  was  reversible  error. — lb. 

Same— Where  in  an  action  against  a  railroad  company  the 
court  by  an  erroneous  instruction  placed  the  burden  of  proof 
upon  defendant  to  show  that  the  accident  was  not  due  to  its  neg- 
ligence, the  error  was  not  cured  by  another  instruction  which  told 
the  jury  that  the  burden  was  upon  plaintiff  to  prove  the  negli- 
gence of  defendant — ^Ib. 

CHANGE  OF  VENUE:    See  VENUE. 

CHATTEL  MORTGAGES: 

Sales — Bills  and  Notes — ^Plaintiffs  agreed  with  their  debtor  to 
purchase  his  stock  of  goods  and  gave  him  their  promissory  note 
for  the  amount  of  the  agreed  purchase  price  over  and  above  his 
debt  to  them  and  took  from  him  a  bill  of  sale.  On  the  same  day 
another  creditor  attached  the  goods  and  plaintiffs  and  the  debtor 
made  another  agreement  whereby  they  abandoned  the  sale  and 
plaintiffs  paid  off  the  attachment  claim  and  added  it  to  their  own 
claim,  and  took  the  debtor's  note  and  a  chattel  mortgage  on  the 
goods  to  secure  it.  The  debtor  agreed  to  return  plaintifTs  note, 
but  failed  to  do  so,  and  endorsed  it  to  defendants  who  had  full 
knowledge  of  the  transaction  between  plaintiffs  and  the  debtor. 
Defendants  transferred  the  note  before  maturity  to  an  innocent 
purchaser,  and  plaintiffs  were  compelled  to  pay  the  note.  Held, 
that  plaintiffs  and  the  debtor  had  a  right  to  abandon  their  agree- 
ment of  sale  and  substitute  therefor  the  chattel  mortgage.  That 
the  entire  proceeding  constituted  but  one  transaction  and  a 
formal  resale  from  plaintiffs  to  the  debtor  was  not  necessary. 
That  plaintiffs'  note  endorsed  to  defendants  was  without  consid- 
eration and  defendants  were  liable  to  plaintiffs  for  the  amount 
plaintiffs  were  required  to  pay  thereon. — Falke  et  al.  v.  Brule 
et  al.,  499. 

CITIES  AND  TOWNS: 

Negligence — Defective  Sidewalks — Notice— In  an  action  against 
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a  city  for  personal  Injuries  caused  by  tailing  on  a  defective  side- 
walk. It  must  be  shown  that  the  city  had  knowledge  of  the  de- 
fect, or  that  It  had  existed  such  a  length  of  time  as  to  Impart 
notice,  and  had  not  exercised  reasonable  diligence  to  repair  the 
defect. — The  City  of  Boulder  v.  Weger,  69. 

Same — Evidence — In  an  action  against  a  city  for  personal  In- 
juries caused  by  falling  on  a  defective  wooden  walk,  evidence 
that  the  wooden  walks  of  the  city  generally  were  in  defective 
condition  does  not  establish  the  particular  defect  in  question,  nor 
charge  defendant  with  notice  of  such  particular  defect. — lb. 

Negligence — Dangerous  Waiks — Drains — ^Where  a  city  keeps 
open  for  public  travel  a  much  frequented  cross-walk,  it  is  its 
duty  to  use  ordinary  care  to  keep  the  walk  in  a  reasonably  safe 
condition  for  travel,  although  it  may  be  necessary  to  construct 
drains  to  remove  surface  water.  And  a  city  Is  liable  for  an 
Injury  to  a  person  who,  without  fault  of  his  own,  fell  upon  a  cross- 
walk made  dangerous  by  the  accumulation  and  freezing  of  sur- 
face water  and  snow,  where  the  city  had  notice  of  such  dangerous 
condition. — The  City  of  Denver  v.  Cochran,  72. 

Same — Evidence — Letters — Notice — In  an  action  against  a  city 
for  injuries  caused  by  falling  on  a  dangerous  cross-walk,  a  letter 
written  by  the  inspector  of  public  works.  In  the  line  of  his  duty, 
concerning  the  walk,  was  admissible  In  evidence  after  his  death, 
to  show  that  the  city  .had  notice  of  the  dangerous  condition  of  the 
walk. — lb. 

Violation  of  Ordinance — Intoxicating  Liquors— Selling  on  Sun- 
day— ^A  party  cannot  be  convicted  of  violating  a  town  ordinance 
by  selling  intoxicating  liquor  on  Sunday  where  the  prosecuting 
witnesses  purchased  the  liquor  at  the  instigation  of  the  town  for 
the  purpose  of  laying  a  foundation  for  the  prosecution. — Wilcox 
V.  The  People,  109. 

Evidence — Admissions — Not  Prejudicial — In  an  action  against  a 
town  for  injuries  caused  by  a  defective  sidewalk,  the  admission 
In  evidence  of  a  conversation  had  with  the  mayor,  wherein  he 
admitted  that  he  had  known  of  the  defect  for  a  long  while  prior 
to  the  accident,  and  had  directed  it  to  be  repaired,  was  not 
prejudicial  where  the  evidence,  outside  of  the  conversation,  was 
amply  sufficient  to  charge  the  town  with  notice  of  the  defective 
condition  of  the  sidewalk. — The  Town  of  Colorhdo  City  v. 
Smith,  172. 

Negligence — Defective  Walks — Notice — Evidence — In  an  action 
against  a  town  for  injuries  from  a  fall  occasioned  by  a  loose 
plank  in  the  sidewalk  where  the  evidence  located  the  exact  de- 


548  Index. 

CITIES  AND  TOWNS— Continued. 

feet  that  caused  the  injury,  it  was  then  competent,  in  order  to 
prove  notice  to  defendant,  to  show  that  similar  defects  existed 
in  the  immediate  vicinity  of  the  place  where  the  accident  oc- 
curred.— lb. 

Parties — Mandamus — ^Where  the  fire  and  police  board  of  the 
city  of  Denver,  by  resolution  which  was  duly  recorded,  appointed 
plaintiff  a  patrolman,  and  afterwards  his  name  was  erased  from 
the  record  and  another  substituted,  in  an  action  of  mandamus  bj 
plaintiff  against  the  city  and  the  fire  and  police  board  to  compel 
the  restoration  of  the  record  of  the  resolution  of  his  appointment 
the  person  whose  name  was  substituted  in  the  record  was  not 
a  necessary  or  proper  party  to  the  proceeding. — The  City  of  Den- 
ver et  al.  V.  The  People  ex  rel.  Burnett,  190. 

Action  for  Violation  of  Ordinance— Complaint — ^In  an  action  be- 
fore a  police  magistrate  against  a  defendant  for  violating  a  town 
ordinance,  the  only  process  required  is  a  summons.  A  complahit 
is  unnecessary,  and  where  a  defendant  appeared  and  went  to 
trial  upon  a  complaint,  and  the  evidence  did  not  depart  from  the 
cause  laid  in  the  complaint,  and  the  presence  of  the  complaint 
worked  no  prejudice  to  defendant,  he  cannot  object  to  the  insuffi- 
ciency of  the  complaint. — Saner  et  al.  v.  The  People,  307. 

Same— Appeal — ^An  appeal  to  the  county  court  from  a  Judgment 
of  a  police  magistrate  convicting  defendant  of  a  violation  of  a 
town  ordinance  cured  any  defects  in  the  complaint  so  far  as  they 
affected  the  procedure  before  the  magistrate. — lb. 

Action  for  Violation  of  Ordinance— Complaint — In  an  action  be- 
fore a  police  magistrate  against  defendant  for  violating  a  town 
ordinance,  a  complaint  which  notifies  defendant  of  what  ordi- 
nance he  is  charged  with  violating  and  the  manner  in  which  it  is 
claimed  the  ordinance  was  violated  is  sufficiently  certain  in  stat- 
ing the  cause  of  action. — lb. 

Action  for  Violation  of  Ordlnancs — Appeal — Summons — ^An  ap- 
peal to  the  county  court  from  a  Judgment  of  a  police  magistrate 
convicting  defendant  of  a  violation  of  a  town  ordinance  cured 
any  defects  in  the  summons. — lb. 

Violation  of  Ordinance — Judgment — ^A  Judgment  of  a  police 
magistrate  convicting  defendant  of  a  violation  of  a  town  ordi- 
nance, which  directs  that  in  default  of  the  payment  of  the  fine 
adjudged  ag^ainst  defendant,  that  he  be  confined  in  the  town  jail. 
or  if  there  be  no  such  Jail,  in  the  county  Jail,  is  warranted  by 
section  4435,  Mills'  Ann.  StatS.— lb. 

Contracts— Lights— I  ndebtedness— Constitutional  Limitations— 
A  contract  between  a  city  and  an  electric  light  company  pro- 
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Tiding  for  the  lighting  of  the  streets  of  the  city  by  the  comiMiny 
for  a  term  of  ten  years  at  a  stipulated  price  per  year  for  each 
light  with  an  obligation  on  the  part  of  the  city  to  use  not  less 
than  a  certain  number,  if  a  debt  at  all  within  the  meaning  of 
section  8,  article  11,  of  the  constitution,  limiting  the  amount  of 
municipal  indebtedness,  the  extent  of  the  debt  is  only  the 
amount  of  the  annual  payment  provided  for,  and  not  the  aggre- 
gate amount  of  the  total  minimum  payments  to  be  made  during 
the  ten  years. — The  City  of  Denver  et  al.  v.  Hubbard,  346. 

Same— Appropriations — Under  the  provisions  of  a  city  charter 
that  the  city  council  shall  not  order  the  payment  of  any  money 
for  any  purpose  in  excess  of  the  amount  appropriated  for  the 
current  year,  nor  make  any  contract  imposing  upon  the  city  any 
liability  to  pay  money,  until  a  definite  amount  of  money  shall 
have  been  appropriated  to  liquidate  all  pecuniary  liability  of  the 
city  under  such  contract;  where  the  city  charter  expressly  em- 
powered the  city  council  to  provide  for  lighting  the  streets  and 
public  buildings,  a  contract  providing  for  the  lighting  of  the 
streets  for  a  term  of  ten  years  is  not  invalid  because  of  a  failure 
of  the  city  council  to  make  a  prior  appropriation  to  cover  the 
liability  created  thereby  for  the  entire  term  of  the  contract,  but 
It  is  sufficient  if  an  appropriation  is  made  each  year  to  cover 
the  annual  payment  for  that  year. — lb. 

Lighting  Contracts — Reasonable  Ternn — A  city  has  authority  to 
contract  for  the  lighting  of  its  streets  and  public  buildings  for 
a  reasonable  number  of  years,  although  its  charter  does  not  ex- 
pressly authorize  it  to  make  such  contract.  And  where  there  is 
no  express  limit  upon  the  power  of  the  city  council  as  to  time, 
the  court  should  not  interfere  with  the  judgment  and  discretion 
of  the  city  council  in  fixing  the  term  of  such  a  contract  unless  it 
clearly  appears  that  there  was  an  abuse  of  discretion.  Ten 
years  held  not  an  unreasonably  long  term  for  such  contract. — lb. 

Same — i\1onopoly — A  contract  between  a  city  and  electric  light 
company  providing  for  the  lighting  of  the  streets  of  the  city  for 
a  term  of  ten  years,  and  granting  the  company  the  privilege  of 
constructing  and  operating  in  the  city  a  commercial  electric  light 
and  power  plant  for  the  purpose  of  furnishing  light  and  power 
to  the  residents  of  the  city  is  not  Invalid  on  the  ground  that  it 
tends  to  create  a  monopoly. — lb. 

Lighting  Contracts — Powers  of  City  Council — A  contract  by  a 
city  to  secure  the  lighting  of  its  streets  is  in  the  exercise  of  its 
business  powers  as  distinguished  from  its  governmental  func- 
tions, and  such  a  <:ontract  for  a  term  of  years  Is  not  objection- 
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able  aa  a  surrender  by  the  city  council  of  its  legislative  pow- 
ers.— lb. 

Same— Board  of  Public  Works — ^A  city  charter  creating  a  board 
of  public  works  which  is  given  exclusive  management  and  con- 
trol of  all  public  and  local  improvements  and  among  other 
things  the  "erection  of  poles,  stringing  of  wires,  laying  of  tracks, 
pipes  and  conduits  for  wires  whether  done  by  the  city,  corpo- 
ration or  individuals,"  does  not  take  away  from  the  city  council 
and  confer  upon  the  board  of  public  works  the  power  to  contract 
for  lighting  the  streets  and  public  grounds  of  the  city  where  the 
power  to  provide  for  such  lights  is  expressly  granted  to  the  city 
council  by  the  charter. — lb. 

Lighting  Contracts — ^A  contract  between  a  city  and  electric 
light  company  for  lighting  the  streets  and  public  grounds  of  the 
city  will  not  be  held  invalid  as  unnecessary,  excessive  and  un- 
reasonable because  a  competing  company  which  had  been  fur- 
nishing light  to  the  city  at  a  higher  price  offered  to  furnish  the 
lights  at  a  cheaper  rate  than  that  provided  in  the  contract,  such 
offer  being  made  after  the  contract  had  been  entered  into  and  the 
contracting  company  had  expended  large  sums  of  money  towards 
constructing  its  plant,  but  before  the  ordinance  legalizing  the 
contract  was  finally  passed  by  the  city  council. — lb. 

City  of  Denver  —  Appropriations  —  Fire  and  Police  Board  — 
Under  the  charter  of  the  city  of  Denver  the  city  council,  in  mak- 
ing appropriation  for  the  expenses  of  the  fire  and  police  board, 
is  required  to  consider  and  base  its  appropriation  upon  the  esti- 
mate furnished  by  the  fire  and  police  board  and  not  upon  an 
estimate  furnished  by  the  mayor. — ^Hover  et  al.  v.  The  People 
ex  rel.  Adams  et  al.,  375. 

Same— Commissioner  of  Supplies — Under  the  charter  of  the 
city  of  Denver  the  fire  and  police  board  have  exclusive  authority 
to  expend  for  and  on  behalf  of  the  city,  all  funds  set  apart  in  the 
annual  appropriatfon  ordinances  for  the  use  of  the  board,  and  a 
provision  in  the  appropriation  ordinance  that  an  appropriation  to 
purchase  a  fire  engine,  hose,  etc.,  should  be  expended  by  the 
commissioner  of  supplies,  is  absolutely  void  and  the  board  would 
have  the  right  to  direct  the  expenditure  of  the  fund,  notwith- 
standing such  provision. — lb. 

Same — License  Inspectors — Mandamus — ^The  city  council  of 
the  city  of  Denver  will  not  be  compelled  by  mandamus  to  make 
an  appropriation  to  pay  the  salaries  of  license  inspectors  in  ac- 
cordance with  an  estimate  furnished  by  the  fire  and  police  board 
where  such  inspectors  are  not  provided  for  in  the  charter  and 
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nothing  appears  in  the  alternative  writ  to  indicate  what  such 
inspectors  are  or  how  the  office  was  or  would  be  created,  or 
how  the  inspectors  were  or  would  be  appointed. — ^Ib. 

City  of  Denver — Appropriationt — Fire  and  Poilce  Board — Man- 
damus— ^The  charter  of  the  city  of  Denver  providing  that  the 
fire  and  police  board  shall  present  to  the  city  council  a  detailed 
statement  of  the  money  necessary  to  defray  the  expenses  of  that 
department  for  the  succeeding  year  and  that  the  city  council 
shall  provide  for  the  appropriation  of  money  sufficient  to  defray 
such  expenses,  using  the  estimates  of  the  board  as  a  basis  for 
such  appropriation,  and  conforming  thereto  as  nearly  as  the 
condition  of  the  city  finances  will  permit,  does  not  require  the 
city  council  to  appropriate  the  exact  sums  named  in  the  state- 
ment of  the  fire  and  police  board.  If  the  city  council  should 
fail  to  make  any  appropriation  for  the  use  of  the  fire  and  police 
board  it  may  be  compelled  to  do  so  by  mandamus,  but  it  cannot 
be  compelled  by  mandamus  to  appropriate  the  sums  named  in 
the  statement  of  the  fire  and  police  board. — lb. 

CLAIMS  AGAINST  COUNTIES: 

County  Warrants — Accord  and  Sat itf action — ^Plaintiff,  a  county 
school  superintendent,  presented  to  defendant,  the  board  of 
county  commissioners,  several  itemized  bills  for  services  made 
out  on  blank  forms  used  for  that  purpose,  on  which  were  printed 

a  blank  form  endorsement,  "the  amount  of  $ was  allowed 

on  the  within  account  in  full  payment  thereof,  by  order  of  the 
board  of  county  commissioners,"  with  blanks  for  dates  and  sig- 
nature of  chairman.  It  was  the  custom  of  the  board,  when  an 
account  was  allowed,  to  fill  out  the  blanks  and  the  chairman 
signed  the  endorsement  Some  of  plaintiffs  accounts  were 
allowed  in  full,  some  in  part  and  some  wholly  disallowed.  War- 
rants were  issued  and  accepted  by  plaintiff,  but  there  were  no 
endorsements  on  the  warrants  of  any  conditions  upon  which 
they  were  Issued.  There  was  no  proof  that  plaintiff  had  any 
knowledge,  either  actual  or  implied,  that  the  amounts  allowed  in 
part  payment  of  certain  bills  were  to  be  taken  in  full  satisfaction 
thereof,  nor  that  he  had  any  knowledge  of  the  custom  of  the 
board  to  make  such  conditions  in  the  allowance  of  bills.  Held, 
that  the  acceptance  of  the  warrants  by  the  plaintiff  was  not  a 
satisfaction  of  the  claims  allowed  only  in  part,  and  that  plaintiff 
could  maintain  an  action  for  the  balance: — The  Board  of  County 
Commissioners  of  La  Plata  County  v.  Dumell,  85. 

Eiections — Printing  Notice,  Ballots  and  List  of  Nominations— 
A  county  is  llkble  for  the  reasonable^ value  of  printing  official 
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ballots,  election  notices  and  list  of  nominations,  under  the  elec- 
tion law. — ^The  Board  of  County  Commissioners  of  San  Juan 
County  V.  TuUey,  113. 

Same— Pleading — Illegality  of  Contract — In  an  action  against  a 
county  upon  a  bill  for  printing  official  ballots,  election  notices 
and  list  of  nominations,  done  at  the  request  of  the  county,  de- 
fendant cannot  question  its  liability  on  the  ground  that  no  appro- 
priation was  made  therefor  prior  to  contracting  the  debt,  unless 
such  defense  be  specially  pleaded  and  proved. — ^Ib. 

Pleading — ^Appropriation — In  an  action  against  a  county  by  a 
physician  for  medical  services  and  attendance  to  the  pauper 
patients  of  the  county  under  a  contract  with  the  board  of  county 
commissioners,  it  is  not  necessary  for  the  complaint  to  all^e 
an  appropriation  for  that  purpose  prior  to  the  execution  of  the 
contract,  if  such  appropriation  was  necessary,  its  absence  is  a 
matter  of  defense  to  be  pleaded  and  proved  by  defendant. — Miller 
V.  The  Board  of  County  Commissioners  of  Weld  County,  120. 

Water  Divisions  —  Salary  of  Superintendent — Liability  of 
County — Evidence— In  an  action  against  a  county  to  recover  its 
pro  rata  share  of  the  salary  of  the  superintendent  of  irrigation 
of  a  water  division,  where  the  county  is  not  mentioned  by  name 
in  the  act  creating  the  water  division  or  the  one  creating  the 
water  district,  and  the  evidence  showed  that  no  lands  are  irri- 
gated in  the  county,  and  that  there  are  no  natural  streams  of 
running  water  sufficient  to  irrigate  from  in  the  county,  that  there 
is  .a  dry  creek  in  the  county  bearing  the  name  of  one  mentioned 
in  the  statute  creating  the  division,  but  that  except  for  a  short 
periods  of  floods  or  freshets,  it  does  not  contain  enou^  water 
to  irrigate  from,  the  evidence  was  insufficient  to  establish  any 
liability  against  the  county. — Chapman  v.  The  Board  of  County 
Commissioners  of  Phillips  County,  236. 

CONTEMPT: 

Lunatics — Conservators — Judgments — Appeal  Bonds — Satisfac- 
tion— Where  a  Judgment  was  rendered  against  a  conservator  of 
the  estate  of  a  lunatic  in  favor  of  the  estate,  from  which  he  ap- 
pealed and  the  Judgment  was  affirmed,  and  the  conservator  was 
committed  for  contempt  for  failure  to  pay  such  Judgment  and 
confined  in  county  Jail,  his  commitment  did  not  operate  to  sat- 
isfy his  obligation  nor  that  of  his  sureties  on  his  appeal  bond. 
— Duncan  v.  Thomas,  522. 

CONTRACTS: 

Settlement  by   New  Cbntracts — Evidence — Where   a  contract 
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was  settled  and  supplanted  by  a  new  contract,  all  questions  as 
to  the  validity  of  the  old  contract  were  adjusted  by  the  settle- 
ment, and  in  an  action  upon  the  new  contract,  evidence  tending 
to  impeach  the  validity  of  the  old  contract  was  inadmissible  in 
defense  in  the  absence  of  proof  of  fraud  or  mistake  in  the  settle- 
ment.— Baldwin  et  al.  v.  The  Central  Savings  Bank,  7. 

Same — Where  one  party  to  a  contract  assigned  all  her  interest 
therein  to  a  bank  for  the  purpose  of  securing  a  debt  owed  by  her 
to  the  bank,  and  the  bank  and  the  other  party  to  the  contract 
entered  into  a  new  contract  in  settlement  of  the  old  one,  in  an 
action  by  the  bank  upon  the  new  contract,  evidence  of  a  conver- 
sation between  plaintiffs  cashier  and  defendant  relating  to  the 
debt  owed  by  the  assignor  to  the  bank  was  properly  excluded  in 
the  absence  of  a  showing  of  its  materiality. — lb. 

Statute  of  Frauds — Pleading — In  an  action  for  damage  for 
breach  of  contract,  where  the  complaint  fails  to  disclose  whether 
or  not  the  contract  is  in  writing,  if  the  defendant  desires  to 
avail  himself  of  the  statute  of  frauds,  he  must  specially  plead 
it— lb. 

Measure  of  Damage — Bills  and  Notes — Presumption — ^In  an  ac- 
tion for  damage  for  breach  of  contract  by  failure  to  deliver  cer- 
tain securities,  where  the  securities  consisted  of  secured  promis- 
sory notes,  the  presumption  is  that  the  securities  are  worth  their 
face  value. — lb. 

Tender — In  an  action  for  damage  for  breach  of  contract  in  fall- 
ing to  deliver  certain  securities  where  the  complaint  alleged  a 
demand  of  the  securities  and  an  offer  to  pay  the  agreed  price  and 
a  refusal  by  defendant  to  deliver  the  securities  on  the  ground  of 
the  invalidity  of  the  contract  and  defendant's  answer  admitted 
the  demand  and  offer  to  pay  but  denied  any  agreement  of  any 
kind  with  plaintiff,  a  tender  by  plaintiff  of  the  amount  agreed  to 
be  paid  for  the  securities  was  not  necessary  to  sustain  plaintiff's 
action. — lb. 

Principal  and  Agent — Estoppel— Where  plaintiff  entered  Into  a 
written  contract  with  an  agent  of  defendant  for  the  purchase  of 
cattle,  and  defendant  received  a  copy  of  the  contract  in  which 
the  agent  described  himself  as  the  agent  of  defendant,  and  also 
received  an  advance  pajrment  on  the  cattle,  which  he  retained, 
and  afterwards  accepted  payment  for  some  of  the  cattle  delivered 
under  the  contract,  defendant  is  estopped  to  deny  that  the  person 
assuming  to  act  as  his  agent  was  authorized  to  do  so. — ^Farrer 
T.  Caster,.  41. 

8am»— Disclaimer  of   Ownership— Where  plaintiff   purchased 
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cattle  from  an  agent  of  defendant  as  belonging  to  defendant,  and 
defendant  accepted  and  retained  money  that  was  paid  as  part 
of  the  purchase  price  he  cannot  evade  liability  on  his  contract 
for  a  failure  to  deliver  the  cattle  as  agreed,  by  disclaiming  owner- 
ship of  the  cattle. — lb. 

Leases — Assignment — Appraisement — Notice— A  lease  of  real 
estate  fixed  the  rental  value  for  five  years,  and  provided  that, 
at  the  end  of  five  years,  the  rental  should  be  fixed  for  the  next 
five  years  at  six  per  cent,  per  annum  of  the  appraised  value  of 
the  property  to  be  appraised  by  three  impartial  property  owners, 
one  to  be  selected  by  each  of  the  parties  thereto,  their  heirs  or 
lawful  assigns  or  agents,  and  the  two  thus  selected  to  select  a 
third.  The  lessee  assigned  the  lease  with  a  stipulation  that  the 
assignee  should  assume  all  Habilitles  of  the  lessee.  The  lease 
was  again  assigned.  At  the  end  of  the  five  years,  an  appraise- 
ment was  made  by  appraisers  selected  by  the  lessor  and  the 
subsequent  assignee  then  holding  the  lease,  as  provided  in  the 
contract.  Held,  that  the  first  assignee  was  bound  to  the  lessor 
for  the  rent  as  fixed  by  the  appraisement,  notwithstanding  no 
notice  was  given  him  of  the  appraisement. — ^Wilson  v.  Lunt,  48. 

Orai  Evidence  to  Impeacii  Written  Contract — ^Evidence  of  con- 
versations between  the  contracting  parties  prior  to  and  pending 
the  execution  of  a  written  contract  is  admissible  in  evidence, 
where  such  evidence  has  no  reference  to  the  contents  of  the 
written  contract,  but  its  purpose  Is  to  impeach  it. — Wald  v. 
Hobson,  54. 

Bonds — Sureties-Guaranties — ^An  oral  guaranty,  given  by  the 
obligee  in  a  bond  to  a  surety  on  the  bond  to  Induce  the  surety 
to  sign  the  bond,  is  not  void. — lb. 

Same — Promise  to  Answer  Debt  of  Anotiier — ^Where  plaintiff, 
who  held  a  bill  of  sale  to  certain  cattle,  transferred  the  bill  of 
sale  in  consideration  of  the  conveyance  to  him  of  real  estate, 
and  took  a  bond  from  the  grantors  to  satisfy  ah  incumbrance  on 
the  real  estate,  and  in  order  to  induce  defendant  to  sign  the  bond 
as  a  surety,  represented  to  defendant  that  he  was  the  owner  of 
the  cattle  and  had  left  them  in  the  possession  of  the  party  who 
executed  tbe  bill  of  sale,  and  offered  to  assign  the  bill  of  sale 
to  defendant,  so  that  he  might  protect  himself,  and  gave  de- 
fendant his  oral  personal  guaranty  that  the  cattle  were  as  he 
had  Yepreseuted  them,  and  would  be  turned  over  when  called  for, 
the  guaranty  was  an  original  contract  and  not  a  promise  to 
Answer  the  debt  of  another,  and  tn  tCd  aMoA  by '  plain tiflT  upon 
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the  bond  a  failure  of  plaintiff's  guaranty  was  a  valid  and  good 
defense. — lb. 

Conveyances — ^Vendors'  Liene — A  land  owner  contracted  with 
two  other  parties  to  sell  certain  land  at  a  fixed  price  to  be  paid 
by  them  to  him  in  installments  at  fixed  times.  The  two  parties 
were  to  have  control  and  handling  of  the  land,  and  were  to  plat 
it  and  expend  not  to  exceed  a  certain  sum  in  preparing  it  for 
sale  as  an  addition  to  the  city.  The  amount  thus  expended  to 
be  deducted  from  the  proceeds  of  the  first  sales,  and  to  be  equally 
borne  by  the  three  parties.  The  owner  agreed  to  execute  deeds 
to  purchasers  of  parcels  of  the  land  and  to  hold  the  securities 
arising  from  such  sales  until  he  was  paid  the  agreed  price.  All 
proceeds  of  sale  over  and  above  the  stipulated  price  to  be  equally 
divided  between  the  three  parties.  Held,  that  the  contract  was 
not  a  sale  of  land  by  the  owner  to  the  two  parties  such  as  would 
give  the  owner  a  vendor's  lien  on  the  land  for  the  purchase  price, 
and  an  assignee  of  the  interest  of  the  owner  in  the  contract 
acquired  no  such  lien. — Salomon  v.  Martin  et  al.,  GO. 

Same — ^Where  a  land  owner  entered  into  a  contract  with  two 
other  parties,  whereby  the  two  were  to  plat  the  land  into  a 
city  addition  and  sell  the  same,  the  owner  to  make  deeds  to  the 
purchasers,  and  after  paying  the  owner  a  stipulated  price,  the 
remainder  of  the  proceeds  of  sale  to  be  equally  divided  amongst 
the  three,  there  could  be  no  vendor's  lien  in  favor  of  the  owner 
alone  for  the  unpaid  purchase  price  of  any  lot  or  parcel  of  land 
sold  under  the  terms  of  said  contract. — lb. 

Principal  and  Agent — Specific  Performance — ^Real  estate  agents 
authorized  to  sell  certain  lots  subject  to  the  approval  of  the 
owner,  negotiated  a  sale  to  a  purchaser  who  knew  of  the  limita- 
tion upon  their  power,  a  payment  was  made  and  the  agents  exe- 
cuted a  receipt  therefor  containing  a  statement  of  the  terms  of 
sale  in  duplicate.  The  owner  refused  to  approve  the  sale  unless 
a  certain  condition  was  inserted,  and  interlined  the  condition 
in  its  copy  and  endorsed  its  approval  on  the  amended  copy,  and 
returned  it  to  the  agents  with  instructions  to  insert  the  same 
condition  In  the  copy  delivered  to  the  purchaser.  The  purchaser 
refused  to  sign  the  amended  receipt,  but  continued  to  deposit 
money  in  the  bank  as  the  installments  came  due  under  the 
original  receipt.  The  owner  directed  the  bank  to  return  the 
purchase  money,  which  was  declined  by  the  purchaser,  who 
offered  to  pay  the  balance  of  the  purchase  price  and  demanded 
a  deed.  Held,  that  there  was  no  contract  for  the  sale  of  the  lots 
that  would  support  an  action  for  specific  performance. — Schaua- 
ten  v.  The  Cripple  Creek  Gold  Mines  and  Land  Co.,  106. 
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Construction — County  Phyticlant — ^Where  a  board  of  oonntf 
commissioners  advertised  for  bids  for  medical  attendance  to  the 
paupers  of  the  county  for  the  period  of  one  year,  and  after  re- 
ceiving and  considering  the  bids  passed  a  resolution  accepting 
the  lowest  bid,  and  declaring  the  physician  making  it  appointed 
as  county  physician  pending  the  signing  of  the  contract,  it  will 
be  concluded  that  the  parties  to  the  contract  intended  thereby 
to  contract  for  the  time,  services,  medicine  and  surgical  appli- 
ances called  for  in  the  notice  and  bid. — Miller  v.  The  Board  of 
County  Commissioners  of  Weld  County,  120. 

Constructions-County  Physicians — ^Where  a  contract  between 
a  physician  and  the  board  of  county  commissioners  for  medical 
attendance  and  services  to  be  rendered  by  the  physician  to  the 
paupers  of  the  county,  in  the  covenants  and  agreements  on  behalf 
of  the  physician  stipulated  that  he  should  furnish  medicine  and 
medical  and  surgical  attendance  to  the  pauper  patients  within 
the  limits  of  th.e  city,  and  in  the  county  hospital,  pest  house  and 
jail,  at  a  fixed  sum  per  annum,  and  to  such  patients  outside  the 
city  limits  at  a  fixed  price  per  visit,  which  was  in  accordance  with 
his  bid,  which  was  accepted  by  the  board,  and  in  a  subsequent 
clause  of  the  contract  the  board  covenanted  and  agreed,  in  con- 
sideration of  the  covenants  and  agreements  of  the  physician 
being  kept  and  performed,  to  pay  him  in  quarterly  installments 
the  sum  for  which  he  had  agreed  to  attend  the  patients  within 
the  city  limits,  hospital.  Jail  and  pest  house,  but  did  not  men- 
tion the  fees  for  attendance  on  patients  without  the  city  limits, 
the  contract  as  a  whole  should  be  construed  as  an  agreement 
between  the  parties  that  the  physician  should  perform  all  the 
services  mentioned  in  his  covenant,  and  that  the  county  should 
receive  and  pay  for  the  same  the  compensation  and  fees  men- 
tioned, notwithstanding  the  clause  containing  the  covenant  on 
behalf  of  the  board  did  not  mention  the  fees  for  attending 
patients  outside  the  city. — ^Ib. 

Water  Rights — Diversion  of  Water — Plaintiff  contracted  with 
defendant  to  enlarge  defendant's  ditch  and  to  run  water  from 
his  own  into  defendant's  ditch,  defendant  to  own  two-thirds  and 
plaintiff  one-third  of  the  ditch,  and  water  flowing  therein;  pro- 
vided if  either  party  should  fall  to  furnish  water  in  proportion 
to  his  interest  he  should  be  allowed  only  an  amount  proportioned 
to  the  volume  supplied  by  him.  Held,  that  the  right  of  either 
party  to  water  in  proportion  to  the  amount  turned  into  the  ditch 
contemplated  the  capacity  of  the  ditch  to  carry  all  the  water 
furnished  by  both,  and  that  plaintiff  could  not  by  filling  the  ditch 
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beyond  his  interest  so  that  it  would  not  carry  the  water  defend- 
ant was  entitled  to  run  therein  deprive  defendant  of  his  two- 
thirds  interest  In  the  water  flowing  in  the  ditch.— Paterson  v. 
Numberg  et  al.,  223. 

Water  Rights— Division  of  Water—Where  two  parties  by 
contract  use  a  ditch  in  common,  the  water  to  be  divided  in  pro- 
portion to  the  amount  furnished  to  the  ditch  by  each,  the  amount 
of  water  either  party  is  entitled  to  withdraw  from  the  ditch 
should  be  determined  by  the  amount  that  runs  through  the  ditch, 
and  not  by  the  amount  turned  in,  where  the  capacity  of  the  ditch 
at  its  upper  end  is  greater  than  that  at  the  lower. — lb. 

Banks  and  Banking — Depoaitora — ^The  contract  between  a  bank 
and  a  depositor  is  that  It  will  pay  out  his  money  only  upon  and 
in  accordance  with  his  express  direction. — The  Western  Union 
Telegraph  Co.  v.  The  Bi-Metallic  Bank,  229. 

Guaranty — Goods  Sold  and  Delivered — ^An  action  by  a  publish- 
ing company  against  a  party  who  contracted  for  a  route  for  the 
circulation  and  sale  of  its  paper  and  against  other  parties  who 
guaranteed  the  contract  of  the  circulator.  Is  an  action  upon  the 
guaranty  contract,  and  not  an  action  for  goods  sold  and  delivered, 
and  the  code  provision  authorizing  an  action  for  goods  sold  and 
delivered  to  be  brought  In  the  county  where  the  plaintiff  resides 
or  where  the  goods  were  sold  does  not  apply. — Smith  et  al.  v. 
The  Post  Printing  and  Publishing  Co.,  238. 

Guaranty — Place  of  Trial — ^The  fact  that  a  contract  of  guaranty 
was  executed  and  dated  in  the  county  where  suit  was  brought 
upon  it  does  not  make  it  a  contract  to  be  performed  in  that 
county  so  as  to  deprive  the  defendants  of  the  right  to  remove 
the  cause  for  trial  to  the  county  of  their  residence.— lb. 

Construction — Partial  Payments — PlaintlfT  was  employed  by 
defendant  to  survey  and  prepare  for  patent  certain  mining 
claims,  the  compensation  of  $550  to  be  paid  in  Installments.  The 
provision  for  the  third  installment  was  for  "the  amount  of  cost 
of  advertising  and  one-half  the  balance  of  said  $550.00  after  de- 
ducting amounts  already  paid."  Held,  that  the  third  Installment 
would  be  the  amount  of  cost  of  advertising  plus  one-half  of  the 
balance  of  the  $550  unpaid,  and  not  one-half  of  said  balance  less 
said  cost.— Caryl  v.  Kellogg,  245. 

Mechanics'  Liens — Mines  and  Minlng-r-Contract  to  Sell — Im- 
provements by  Purchasers — ^Where  a  mine  owner  leased  certain 
mining  property  with  an  option  to  purchase  and  the  contract  was 
in  effect,  a  contract  for  the  sale  of  the  property  with  an  oblfga^ 
tlon  on  the  part  of  the  purchaser  to  operate  the  mine  and  to 
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invest  the  proceeds  In  the  improvement  of  the  property,  and  for 
the  purpose  of  developing  and  improving  said  property,  the  pur- 
chaser purchased  and  attached  to  the  property  certain  mill  fix- 
tures, an  ore  crusher,  ore  cars,  drills  and  drill  supplies,  and  the 
purchaser  having  forfeited  his  contract,  the  owner  took  posses- 
sion of  the  property  with  all  the  improvements,  the  dealer  who 
sold  to  the  purchaser  the  mill  fixtures,  etc.,  was  entitled  to  a 
lien  on  the  interest  of  the  owner  of  the  mine  in  the  property  for 
the  price  of  the  material  so  furnished. — ^The  Hendrie  &  Bolthoff 
Manufacturing  Co.  v.  The  Holy  Cross  Gold  Mining  and  Milling 
Co.  et  al.,  341. 

Cities  and  Towns — Lights — Indebtedness-— Constltiitiona I  Lim- 
itations— ^A  contract  between  a  city  and  an  electric  light  company 
providing  for  the  lighting  of  the  streets  of  the  city  by  the  com- 
pany for  a  term  of  ten  years  at  a 'stipulated  price  per  year  for 
each  light  with  an  obligation  on  the  part  of  the  city  to  use  not 
less  than  a  certain  number,  if  a  debt  at  all  within  the  meaning 
of  section  8,  article  11  of  the  constitution,  limiting  the  amount 
of  municipal  indebtedness,  the  extent  of  the  debt  is  only  the 
amount  of  the  annual  payment  provided  for,  and  not  the  aggre- 
gate amount  of  the  total  minimum  payments  to  be  made  during 
the  ten  years. — ^The  City  of  Denver  v.  Hubbard,  346. 

Same— Appropriations — Under  the  provisions  of  a  city  charter 
that  the  city  council  shall  not  order  the  payment  of  any  money 
for  any  purpose  in  excess  of  the  amount  appropriated  for  the 
current  year,  nor  make  any  contract  imposing  upon  the  city  any 
liability  to  pay  money,  until  a  definite  amount  of  money  shall 
have  been  appropriated  to  liquidate  all  pecuniary  liability  of  the 
city  under  stkch  contract;  where  the  city  charter  expressly  em- 
powered the  city  council  to  provide  for  lighting  the  streets  and 
public  buildings,  a  contract  providing  for  the  lighting  of  the 
streets  for  a  term  of  ten  years  is  not  invalid  because  of  a  failure 
of  the  city  council  to  make  a  prior  appropriation  to  cover  the 
liability  created  thereby  for  the  entire  term  of  the  contract,  but 
It  is  sufficient  if  an  appropriation  is  made  each  year  to  cover 
the  annual  payment  for  that  year. — lb. 

Cities  and  Towne— Lighting  Contracts— Reasonable  Term — ^A 
city  has  authority  to  contract  for  the  lighting  of  its  streets  and 
public  buildings  for  a  reasonable  number  of  years,  although  its 
charter  does  not  expressly  authorize  it  to  make  such  contract 
And  where  there  is  no  express  limit  upon  the  power  of  the  city 
council  as  to  time,  the  court  should  not  interfere  with  the  judg- 
ment and  discretion  of  the  city  council  in  fixing  the  term  of  such 
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a  contract  unless  it  clearly  appears  that  there  was  an  abuse  of 
discretion.    Ten  years  held  not  an  unreasonably  long  term  for 
such  contract. — lb. 
Same — Monopoly— A  contract  between  a  city  and  electric  light 

» 

company  providing  for  the  lighting  of  the  streets  of  the  city  for 
a  term  of  ten  years,  and  granting  the  company  the  privilege  of 
constructing  and  operating  in  the  city  a  commercial  electric  light 
and  power  plant  for  the  purpose  of  furnishing  light  and  power  to 
the  residents  of  the  city  is  not  invalid  on  the  ground  that  it 
tends  to  create  a  monopoly. — lb. 

Cities  and  Towns — Lighting  Contracts — Powers  of  City  Council 
— A  contract  by  a  city  to  secure  the  lighting  of  its  streets  is  in 
the  exercise  of  its  business  powers  as  distinguished  from  its 
governmental  functions,  and  such  a  contract  for  a  term  of  years 
is  not  objectionable  as  a  surrender  by  the  city  council  of  its 
legislative  powers. — lb. 

Same — Board  of  Public  Works — A  city  charter  creating  a  board 
of  public  works  which  is  given  exclusive  management  and  con- 
trol of  all  public  and  local  Improvements  and  among  other  things 
the  "erection  of  poles,  stringing  of  wires,  laying  of  tracks,  pipes 
and  conduits  for  wires  whether  done  by  the  city,  corporation  or 
individuals,"  does  not  take  away  from  the  city  council  and  confer 
upon  the  board  of  public  works  the  power  to  contract  for  light- 
ing the  streets  and  public  grounds  of  the  city  where  the  power 
to  provide  for  such  lights  is  expressly  granted  to  the  city  council 
by  charter. — lb. 

.  Cities  and  Towns — Lighting  Contracts — A  contract  between  a 
city  and  electric  light  company  for  lighting  the  streets  and  pub- 
lie  grounds  of  the  city  will  not  be  held  invalid  as  unnecessary, 
excessive  and  unreasonable  because  a  competing  company  which 
had  been  furnishing  light  to  the  city  at  a  higher  price  offered  to 
furnish  the  lights  at  a  cheaper  rate  than  that  provided  in  the 
contract,  such  offer  being  made  after  the  contract  had  been  en- 
tered into  and  the  contracting  company  had  expended  large 
sums  of  money  towards  constructing  its  plant,  but  before  the 
ordinance  legalizing  the  contract  was  finally  passed  by  the  city 
council. — ^Ib- 

Mines  and  Mining — Lease— Development  Work — ^A  contract 
for  lease  of  .a  mfaia  for  two  years  required  the  lessee  to  continu- 
ously work  the  mine  with  reasonable  diligence  and  in  a  work- 
ijianlike  manner  and  to  keep  the  same  timbered  diiring  the  term 
c^.the  lease,  and  in  case  of  failure  the  lease  was  to  become  void. 
The  lessee  also  covenanted  to  do  a  certain  amount  of  develop- 
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ment  work  at  certain  stated  periods  during  the  term.  Held,  that 
the  special  covenant  to  do  the  development  work  did  not  control 
the  general  covenant  to  work  the  mine  continuously,  and  that 
a  discontinuance  of  mining  operations  for  two  months  forfeited 
the  lease,  and  that  the  pumping  of  water  from  the  mine  during 
that  two  months  did  not  satisfy  the  covenant  to  work  the  mine 
continuously. — The  Clear  Creek  Leasing,  Mining  and  Milling 
Co.  V.  The  Comstock  Gold-Silver  Mining  and  Milling  Co.,  4S0. 

Principal  and  Agent— Com misslona — Quantum  Meruit— In  an 
action  by  a  real  estate  agent  for  commission  where  he  sues  for 
the  reasonable  value  of  his  services,  it  is  immaterial  whether  or 
not  there  was  an  agreement  as  to  the  amount  of  the  commission. 
— Williams  v.  Bishop  et  al.,  503. 

CONVEYANCES: 

Water  Rights — Mortgages — Notlcs — ^Where  a  canal  company 
conveyed  water  rights  by  contracts  which  provided  that,  when 
the  capacity  of  the  canal  had  been  sold,  the  canal  and  other 
properties  and  franchises  of  the  company  were  to  become  the 
property  of  the  water  right  owners,  which  contracts  and  deeds 
were  recorded  in  the  counties  along  the  line  of  the  canal,  and 
lateral  ditches  were  taken  out  and  lands  in  cultivation  along  the 
entire  line  of  the  canal,  and  the  books  of  the  canal  comiwny 
would  have  disclosed  that  the  entire  capacity  of  the  canal  had 
been  sold,  a  mortgagee  who  took  a  mortgage  upon  the  canal  and 
property  of  the  company,  after  the  capacity  had  been  sold,  was 
charged  with  notice  that  the  capacity  of  the  canal  had  been  sold, 
and  that  the  company  had  nothing  to  incumber  at  the  date  of  the 
mortgage. — The  New  La  Junta  and  Lamar  Canal  Co.  v.  Krey- 
bill,  26. 

Water  Rights — Ownership  of  Canal  and  Reservoir — ^Where  a 
canal  company  sold  water  rights  with  a  stipulation  that,  when 
the  capacity  of  the  ditch  was  sold,  the  title  to  the  canal  should 
pass  to  the  water  right  owners,  and  the  company  oversold  the 
capacity  of  the  canal,  the  title  to  an  undeveloped  reservoir  con- 
nected with  the  canal  and  constructed  by  the  canal  comimny 
passed  with  the  canal  to,  and  vested  in,  the  water  right  owners, 
—lb. 

Vendors'  Liens — ^Where  one  person  conveys  real  estate  to 
another  in  such  manner  that  the  legal  title  vesta  in  the  latter, 
and  the  consideration  of  the  sale  is  not  paid  or  secured,  eqnity 
allows  the  grantor  a  lien  upon  the  land  for  its  payment— Salo- 
mon V.  Martin  et  al.,  60. 
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Contracts — ^Vendors'  Liens — ^A  land  owner  contracted  with  two 
other  parties  to  sell  certain  land  at  a  fixed  price  to  be  paid  by 
them  to  him  in  installments  at  fixed  times.  The  two  parties 
were  to  have  control  and  handling  of  the  land,  and  were  to  plat 
it  and  expend  not  to  exceed  a  certain  sum  in  preparing  it  for 
sale  as  an  addition  to  the  city.  The  amount  thus  expended  to  be 
deducted  from  the  proceeds  of  the  first  sales,  and  to  be  equally 
borne  by  the  three  parties.  The  owner  agreed  to  execute  deeds 
to  purchasers  of  parcels  of  the  land  and  to  hold  the  securities 
arising  from  such  sales  until  he  was  paid  the  agreed  price.  All 
proceeds  of  sale  over  and  above  the  stipulated  price  to  be  equally 
divided  between  the  three  parties.  Held,  that  the  contract  was 
not  a  sale  of  land  by  the  owner  to  the  two  parties  such  as  would 

« 

give  the  owner  a  vendor's  lien  on  the  land  for  the  purchase  price, 
and  an  assignee  of  the  interest  of  the  owner  in  the  contract 
acquired  no  such  lien. — lb. 

Sanne — ^Where  a  land  owner  entered  into  a  contract  with  two 
other  parties,  whereby  the  two  were  to  plat  the  land  into  a  city 
addition  and  sell  the  same,  the  owner  to  make  deeds  to  the  pur- 
chasers, and  after  paying  the  owner  a  stipulated  price,  the  re- 
mainder of  the  proceeds  of  sale  to  be  equally  divided  amongst 
the  three,  there  could  be  no  vendors'  lien  in  favor  of  the  owner 
alone  for  the  unpaid  purchase  price  of  any  lot  or  parcel  of  land 
sold  under  the  terms  of  said  contract. — lb. 

Water  Rights — ^A  water  right,  even  though  it  may  be  appur- 
tenant to  land,  is  the  subject  of  property,  and  may  be  conveyed 
with  or  without  the  land. — Crippen,  Trustee,  v.  Comstock  et 
al.,  89. 

Sanfie— Mortgages — After  Acquired  Water  Rights — ^A  deed  of 
trust  conveying  land  together  with  all  ditches  and  water  rights 
thereunto  belonging  without  any  specific  mention  or  description 
of  the  ditch  or  water  right,  does  not  convey  an  after  acquired 
water  right  and  ditch  not  in  existence  at  the  time  the  trust  deed 
was  executed. — lb. 

Same — Appurtenances — Plaintiff  took  a  deed  of  trust  convey- 
ing certain  land,  together  with  all  ditches  and  water  rights  there- 
unto belonging.  Afterwards  the  grantor  constructed  a  ditch  and 
used  the  water  therefrom  at  all  times  in  irrigation  of  the  land 
conveyed  by  deed  of  trust  to  plaintiff.  About  the  time  the  ditch 
was  completed  the  grantor  executed  to  defendant  a  deed  of  trust 
to  land  adjoining  that  conveyed  to  plaintiff  and  in  the  deed  of 
tmst  conveyed  the  ditch  by  particular  description,  and  the  water 
right  thereby  acquired.  Defendant  had  no  notice  of  any  inten- 
se 


562  Index. 

CONVEYANCES— Continued. 

tion  on  the  part  of  the  grantor  to  appropriate  and  use  the  water 
so  as  to  become  an  appurtenant  to  the  land  conyeyed  by  the 
first  deed  of  trust.  Held,  that  the  ditch  and  water  right  did  not 
become  an  appurtenant  to  the  land  on  which  the  water  was  used 
so  as  to  vest  in  plaintiff,  but  that  the  express  conveyance  thereof 
to  defendant  vested  in  defendant  the  superior  title. — lb. 

Mortgages — Application  for  Loan — After  Acquired  Water  Right 
— Notice — Where  a  deed  of  trust  conveyed  land  together  with  all 
ditches  and  water  rights  thereto  belonging  without  any  specific 
mention  of  an  after  acquired  water  right  and  subsequently  con- 
structed ditch,  statements  made  in  an  unrecorded  application  for 
the  loan  or  to  the  mortgagee  in  reference  to  such  ditch  and 
water  right  could  have  no  force  or  effect  against  a  subsequent 
mortgagee  to  whom  the  ditch  and  water  right  were  expressly 
conveyed  by  deed  of  trust  where  said  second  mortgagee  had  no 
knowledge  of  such  statements. — lb. 

Principal  and  Agent — Contracts — Specific  Performance — ^Real 
estate  agents  authorized  to  sell  certain  lots  subject  to  the  ap- 
proval of  the  owner,  negotiated  a  sale  to  a  purchaser  who  knew 
of  the  limitation  upon  their  power,  a  payment  was  made  and  the 
agents  executed  a  receipt  therefor  containing  a  statement  of  the 
terms  of  sale  in  duplicate.  The  owner  refused  to  approve  the 
sale  unless  a  certain  condition  was  inserted,  and  interlined  the 
condition  in  its  copy  and  endorsed  its  approval  on  the  amended 
copy,  and  returned  it  to  the  agents  with  instructions  to  insert 
the  same  condition  in  the  copy  delivered  to  the  purchaser.  The 
purchaser  refused  to  sign  the  amended  receipt,  but  continued  to 
deposit  money  in  bank  as  the  installments  came  due  under  the 
original  receipt.  The  owner  directed  the  bank  to  return  the 
purchase  money,  which  was  declined  by  the  purchaser,  who 
offered  to  pay  the  balance  of  the  purchase  price  and  demanded 
a  deed.  Held,  that  there  was  no  contract  for  the  sale  of  the 
lots  that  would  support  an  action  for  specific  performance.— 
Schausten  v.  The  Cripple  Creek  Gold  Mines  and  Land  Co.,  1,06. 

Record — Notice — ^Tltle— A  purchaser  of  real  estate  is  bound  to 
know  what  the  records  disclose  concerning  the  title,  and  if  they 
indicate  the  existence  of  some  outside  condition  by  which  ft  may 
be  affected,  he  is  bound  to  investigate  and  is  charged  with  knowl- 
edge of  the  facts  to  which  an  investigation  would  lead.  But  if 
the  Vibyiords  upon  their  face  are  complete,  and  show  that  th'e 
title  is  gbdd,  in  tne  absence  of  information  to  the  contrary  from 
any  other  source,  he  may  safely  rely  upon  them.— The  Delta 
County  Land  and  Cattle  Co:  V.  Talcott,  316. 
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Deeds  of  Trust— ^-Release  Deeds— ^Record— Innocent  Purchaser 
— ^A  release  deed  by  the  trustee  in  a  deed  of  trust  is  such  deed 
or  conveyance  as  comes  within  the  meaning  of  our  recording 
act,  and  where,  after  the  maturity  of  the  notes  secured  by  a 
deed  of  trust,  the  trustee  executed  to  the  owner  of  the  equity 
of  redemption  a  release  deed  which  was  placed  on  record  and 
which  recited  that  it  was  executed  at  the  request  of  the  payee 
of  the  notes  and  in  consideration  of  their  payment  in  full,  when, 
in  fact,  the  •  notes  had  not  been  paid,  and  the  release  was  exe- 
cuted without  the  authority  or  knowledge  of  the  holder  of  said 
notes,  as  between  the  holder  of  the  notes  and  the  owner  of  the 
equity  of  redemption,  the  release  was  fraudulent  and  void,  but 
one  who  purchased  from  the  owner  for  value  without  notice  of 
the  fact  that  the  notes  had  not  been  paid,  acquired  a  title  free 
from  the  lien  of  the  deed  of  trust. — lb. 

Mortgages — Homestead — Defective  Acknowledgment — ^Where  a 
husband  and  wife  executed  a  deed  of  trust  on-  their  homestead 
to  obtain  an  extension  of  time  of  an  indebtedness  due  from  them 
to  a  building  and  loan  association  which  indebtedness  was  se- 
cured by  valid  deed  of  trust  on  the  same  premises,  such  new 
trust  deed  will  not  be  cancelled  as  to  the  wife's  homestead  rights 
because  the  notary  public  taking  the  acknowledgment  was  a 
stockholder  in  the  building  and  loan  association,  where  no  ofter 
was  made  to  pay  the  debt,  make  good  her  covenants  nor  to  rein- 
state the  former  lien  substituted  by  the  new  deed  of  trust. — 
Herzel  v.  Schwartz  et  al.,  470. 

CORPORATIONS: 

Failure  to  File  Annual  Report — Liability  of  Directors — Limita- 
tion— The  liability  of  directors  of  a  corporation,  under  section 
491,  Mills'  Ann.  Stats.,  for  failure  to  file  the  annual  report  as 
therein  required  is  a  statutory  penalty  and  is  barred  by  the  stat- 
ute of  limitations  one  year  after  the  penalty  is  incurred,  and  the 
statute  begins  to  run  at  the  time  of  the  default  of  the  directors 
and  not  at  the  time  the  debt  against  the  corporation  matures  or 
is  made  payable. — Hazleton  v.  Porter  et  al.,  1. 

Pleading — Practice— Trespass — Motion  to  Make  More  Specific^ 
Where  a  complaint  charges  a  corporation  with  the  commission 
of  a  trespass,  a  motion  should  not  be  sustained  to  require  the 
complaint  to  be  made  more  specific  because  it  fails  to  allege 
through  what  particular  officers,  agents  or  employees  of  the  cor- 
poration the  trespass  was  committed. — Commonwealth  Co.  v. 
Nunn  et  al.,  117. 
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Stockholders — Right  to  Purchase  8tock — ^Trovers—The  ri^t  of 
a  Btockholder  to  purchase  a  certain  proportion  of  a  certain 
amount  of  stock  to  be  sold  by  the  corporation  does  not  give  the 
stockholder  a  right  to  any  specific  shares  of  stock,  and  woald 
not  support  an  action  in  trover  against  another  stockholder,  who 
purchased  more  than  his  proportional  part  of  the  stock,  for  the 
excess  of  stock  so  purchased. — Crosby  v.  Stratton,  212. 

Same — Pleading — In  an  action  by  one  stockholder  against  an- 
other, a  complaint  which  alleged  that  the  corporation  had  a  cer- 
tain amount  of  capital  stock  for  sale  of  which  each  stockholder 
had  a  right  to  purchase  a  part  in  proportion  to  the  stock  held 
by  him,  and  that  defendant  caused  to  be  issued  and  sold  to  him- 
self a  large  number  of  shares  in  excess  of  his  proportional  part, 
but  which  failed  to  show  that  defendant  had  not  acquired  a  right 
to  such  excess  by  purchase  from  some  other  stockholder  or 
otherwise,  is  insufiicient  to  allege  a  wrongful  conversion  of  the 
stock  by  defendant. — lb. 

Same — In  an  action  by  one  stockholder  against  another  a  com- 
plaint which  alleges  that  the  corporation  had  a  certain  amount 
of  capital  stock  for  sale,  of  which  each  stockholder  had  a  right 
to  purchase  a  part  in  proportion  to  the  amount  of  stock  held 
by  him,  but  that  defendant  caused  to  be  issued  to  himself  a 
large  number  of  shares  in  excess  of  the  number  he  was  entitled 
to  purchase,  and  thereby  plaintiff  was  unable  to  obtain  the  stock 
he  was  entitled  to,  although  he  was  at  all  times  ready,  able 
and  desirous  to  subscribe  and  pay  for  the  same,  but  which  fails 
to  allege  that  he  ever  offered  to  subscribe  for  the  same  and  was 
refused,  and  which  fails  to  show  what  disposition  was  made  of 
the  balance  of  the  stock  which  was  more  than  sufficient  to  have 
supplied  plain tifT,  is  insufficient  to  state  a  cause  of  action  against 
any  person  as  the  allegations  are  entirely  consistent  with  a  for- 
feiture or  abandonment  of  his  right  to  purchase. — lb. 

Stockholders — Right  to  Purchase  Stock — Waiver — Where  a 
stockholder  of  a  corporation  having  a  right  to  purchase  a  pro- 
portional part  of  stock  offered  for  sale  by  the  corporation  fails 
to  assert  his  right  within  a  reasonable  time,  he  will  be  deemed 
to  have  abandoned  his  right. — lb. 

Stockholders — Preference  Right  to  Purchase  Stock — ^The  orig- 
inal stockholders  of  a  corporation  have  a  preference  right  to 
purchase  the  original  stock  of  the  corporation  which  remains 
untaken  at  the  time  of  the  incorporation,  or  new  stock  in  case 
of  an  increase  of  the  capital  stock,  pro  rata,  according  to  the 
amount  of  stock  held  by  each  stockholder,  but  such  preference 
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eight  does  not  extend  to  capital  etock  wblch  has  been  Issued 
and  paid  for  and  retranBfeired  b7  tbe  stockholders  to  the  cor- 
poration as  part  of  Its  general  asfiets. — lb. 

Sam» — Where  the  stockholders  of  a  corporation  transferred  to 
the  corporation  to  be  used  as  general  aseets  part  of  the  stock 
held  by  them,  the  fact  that  the  officers  of  the  corporation  re- 
ported such  stock  as  unissued  stock  could  not  change  Its  char- 
acter from  Issued  to  unissued  stock  so  as  to  give  to  the  stock- 
holders a  preference  right  to  purchase  the  same. — lb. 

Bills  and  Notes— Conditional— Notice— Negot lability— A  deed 
and  an  assignment  of  the  grantor's  interest  In  a  mining  lease 
was  made  to  a  corporation  In  consideration  that  tbe  corpora- 
tion should  pay  to  a  third  party  a  certain  sum  as  the  money  was 
received  from  the  sale  of  ores.  The  corporation  by  Its  hoard  of 
directors  adopted  a  resolution  directing  Its  note  to  be  given  to 
said  third  party  for  said  sum  payable  on  demand.  In  compliance 
with  the  conditions  of  said  deed,  and  directing  Its  treasurer  to 
pay  on  said  note  as  fast  as  practicable  sums  received  from  sale 
of  ore.  The  corporation's  unconditional  promissory  note  pay- 
able on  demand  was  executed  and  delivered  to  said  third  party; 
Several  payments  were  made  and  endorsed  on  the  note.  By  a 
Bubsequent  resolution  of  the  board  of  directors  the  note  was 
recognized  as  an  unconditional  debt  of  the  corporation.  The 
note  was  transferred  for  value  without  notice,  to  the  purchaser, 
of  the  deed  to  the  corporation  or  of  Its  resolution  authorizing 
tbe  execution  of  tbe  note,  but  with  notice  of  the  payments  made 
on  the  note  and  of  the  subsequent  resolution  of  the  board  of 
directors  recognizing  the  note  as  unconditional.  Held,  that  In 
an  action  upon  the  note  the  payor  cannot  be  heard  to  say  that 
the  note  was  a  conditional  obligation,  the  payment  of  which  de- 
pended upon  realizing  a  sufBcIent  sum  from  the  sale  of  ores. — 
The  First  National  Bank  of  Aspen  v.  The  Mineral  Farm  Consoli- 
dated Mining  Co.,  45Z, 

Railroads — Names — Misnomer — Where  a  railroad  companr  for 
convenience  designated  a  portion  of  Its  line  by  a  different  name 
than  that  of  the  company,  and  the  name  so  used  Is  not  the  legal 
name  of  any  corporation,  and  an  action  was  brought  against  It 
under  the  designated  name  and  summons  was  served  upon  the 
company  and  It  appeared  and  defended  the  action  without  mak- 
ing any  objection  to  the  misnomer,  a  Judgment  In  the  case  is 
as  effective  against  the  company  as  If  it  had  been  correctly 
named  If  the  plaintiff  move  properly. — The  Burlington  and  Mis- 
souri River  Railroad  Co.  In  Nebraska  v.  Burch,  491. 
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Inttructiona—Corporate  Existence — Estoppel — ^In  an  action 
against  a  railroad  company  an  instruction  to  the  eCEect  that  if 
defendant  appeared  and  defended  the  suit,  and  appealed  from 
the  Judgment  of  the  justice  of  the  peace  to  the  county  court, 
it  was  estopped  to  deny  its  corporate  existence,  states  a  correct 
principle  of  law  and  although  it  was  unnecessary,  if  the  defend- 
ant was  not  prejudiced  thereby,  it  was  not  reversible  error.— lb. 

COSTS: 

Injunction — ^Where  plaintiff  sought  an  injunction  against  de- 
fendant, and  defendant,  by  cross-complaint,  sought  an  injunction 
against  plaintiff,  and  both  parties  failed  to  make  a  case,  each 
party  should  pay  the  costs  incurred  by  his  suit — Paterson  y. 
Nurnberg  et  al.,  223. 

Appellate  Practice — ^There  were  three  separate  suits  in  re- 
plevin in  the  lower  court,  a  separate  judgment  in  each  case,  and 
a  separate  appeal  therefrom  and  appeal  bond  and  transcript  in 
each  case.  Held,  that  the  three  cases  could  not  be  docketed  as 
one  case  in  the  appellate  court,  but  must  be  separately  docketed, 
and  a  docket  fee  paid  in  each  case. — Rachofsky  et  al.  v.  Ben- 
son, 305. 

COUNTERCLAIM: 

Bills  and  Notes — In  an  action  upon  a  joint  and  several  promis- 
sory note,  one  of  the  makers  may  interpose  as  a  counterclaim 
an  indebtedness  upon  contract  due  him  from  plaintiff. — Canfleld 
et  al.  V.  Amett,  426. 

COUNTY  PHYSICIANS: 

Pleading — Claims  Against  Counties — Appropriation — ^In  an  ac- 
tion against  a  county  by  a  physician  for  medical  services  and 
attendance  to  the  pauper  patients  of  the  county  under  a  con- 
tract with  the  board  of  county  commissioners,  it  is  not  neces- 
sary for  the  complaint  to  allege  an  appropriation  for  that  pui^ 
pose  prior  to  the  execution  of  the  contract,  if  such  appropriation 
was  necessary,  its  absence  is  a  matter  of  defense  to  be  pleaded 
and  proved  by  defendant. — Miller  v.  The  Board  of  County  Com- 
missioners of  Weld  County,  120. 

Contracts — Construction — ^Where  a  board  of  county  commis- 
sioners advertised  for  bids  for  medical  attendance  to  the  pau- 
pers of  the  county  for  the  period  of  one  year,  and  after  receiv- 
ing and  considering  the  bids  passed  a  resolution  accepting  the 
lowest  bid,  and  declaring  the  physician  making  it  appointed  as 
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county  physician  pending  the  signing  of  the  contract,  it  will 
be  concluded  that  the  parties  to  the  contract  Intended  thereby  to 
contract  for  the  time,  services,  medicine  and  surgical  appliances 
called  for  in  the  notice  and  bid. — lb. 

Contracts — Construction — ^Where  a  contract  between  a  phy- 
sician and  -  the  board  of  county  commissioners  for  medical  at- 
tendance and  services  to  be  rendered  by  the  physician  to  the 
paupers  of  the  county,  in  the  covenants  and  agreements  on  be- 
half of  the  physician  stipulated  that  he  should  furnish  medi- 
cine and  medical  and  surgical  attendance  to  the  pauper  patients 
within  the  limits  of  the  city,  and  in  the  county  hospital,  pest 
house  and  jail,  at  a  fixed  sum  per  annum,  and  to  such  patients 
outside  the  city  limits  at  a  fixed  price  per  visit,  which  was  in 
accordance  with  his  bid,  which  was  accepted  by  the  board,  and 
in  a  subsequent  clause  of  the  contract  the  board  covenanted  and 
agreed,  in  consideration  of  the  covenants  and  agreements  of 
the  physician  being  kept  and  performed,  to  pay  him  In  quarterly 
installments  the  sum  for  which  he  had  agreed  to  attend  the 
patients  within  the  city  limits,  hospital.  Jail  and  pest  house,  but 
did  not  mention  the  fees  for  attendance  on  patients  without  the 
city  limits,  the  contract  as  a  whole  should  be  construed  as  an 
agreement  between  the  parties  that  the  physician  should  per- 
form all  the  services  mentioned  in  his  covenant,  and  that  the 
county  should  receive  and  pay  for  the  same  the  compensation 
and  fees  mentioned,  notwithstanding  the  clause  containing  the 
covenant  on  behalf  of  the  board  did  not  mention  the  fees  for 
attending  patients  outside  the  city, — lb. 

COUNTY  WARRANTS: 

Claims  Against  County — Accord  and  Satisfaction — Plaintiff,  a 
county  school  superintendent,  presented  to  defendaht,  the  board 
of  county  comzAlssioners,  several  itemized  bills  for  services 
made  out  on  blank  forms  used  for  that  purpose  on  which  were 

printed  a  blank  form  endorsement,  "the  amount  of  $. was 

allowed  on  the  within  account  in  full  payment  thereof,  by  order 
of  the  board  of  county  commissioners,"  with  blanks  for  dates 
and  signature  of  chairman.  It  was  the  custom  of  the  board, 
when  an  account  was  allowed,  to  fill  out  the  blanks  and  the 
chairman  signed  the  endorsement.  Some  of  plalntiflP's  accounts 
were  allowed  in  full,  some  in  part  and  some  wholly  disallowed. 
Warrants  i^ere  Issued  and  accepted  by  plaintiff,  but  there  w^re 
no  endorsements  on  the  warrants  of  any  conditions  upon  Which 
they  were  Issued.     There  was  no  proof  that  plaintiff  had  any 
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knowledge,  either  actual  or  implied,  that  the  amounts  allowed 
in  part  payment  of  certain  bills  were  to  be  taken  in  full  satis- 
faction thereof,  nor  that  he  had  any  knowledge  of  the  custom 
of  the  board  to  make  such  conditions  in  the  allowance  of  bills. 
Held,  that  the  acceptance  of  the  warrants  by  plaintiff  was  not 
a  satisfaction  of  the  claims  allowed  only  in  part,  and  that  plain- 
tifT  could  maintain  an  action  for  the  balance. — The  Board  of 
County  Commissioners  of  La  Plata  County  v.  Dumell,  85. 

DAMAGES: 

Measure  of  Damage— Bills  and  Notes — Presumption — ^In  an 
action  for  damage  for  breach  of  contract  by  failure  to  deliver 
certain  securities,  where  the  securities  consisted  of  secured 
promissory  notes,  the  presumption  is  that  the  securities  are 
worth  their  face  value. — Baldwin  et  al.  v.  The  Central  Savings 
Bank,  7. 

Instructions — Measure  of  Damage— Where  the  court  had  al- 
ready instructed  the  jury  that  if  they  found  for  plaintiff  they 
should  estimate  the  damage  at  a  specified  sum,  an  instruction 
requested  upon  the  measure  of  damage  was  properly  refused.— lb. 

Pleading — Evldence^ln  an  action  for  damages  for  the  failure 
of  defendant  to  deliver  cattle  according  to  his  contract  of  sale, 
a  complaint  which  set  forth  in  a  general  way  the  expense  and 
loss  to  plaintiff,  might  have  been  required  to  be  made  more 
specific  upon  motion,  but,  in  the  absence  of  such  motion,  evi- 
dence that  plaintiff  had  paid  out  money  for  pasture  on  which 
to  put  the  cattle  when  gathered  and  employed  men  to  assist 
in  searching  the  range  for  them,  and  that  such  expense  was  in* 
curred  by  agreement  with  defendant's  agent  who  represented 
defendant  in  the  sale,  was  admissible. — ^Farrer  v.  Caster,  41. 

Negilgence^Personal  InJurlee^Excesslve  Damage — ^In  an  ac- 
tion against  a  town  for  damage  for  personal  injuries,  where 
plaintiff,  before  the  injury,  was  a  strong,  healthy  woman,  earn- 
ing from  $1  to  $1.50  per  day  from  her  work,  and  by  the  injury 
she  was  rendered  unfit  to  perform  her  ordinary  work  and  is  un- 
able to  earn  anything,  a  verdict  for  $2,000  will  not  be  held 
excessive. — The  Town  of  Colorado  City  v.  Smith,  172. 

Evidence — Ownership— Houses — Presumptions — In  an  action 
for  damages  for  removing  and  converting  houses  used  as  resi- 
dences, where  the  evidence  established  title  In  plaintiff  to  the 
lots  on  which  the  residences  stood,  plaintiff  Is  presumptively 
the  owner  of  the  houses  in  the  absence  of  evidence  to  the  con- 
trary.—Pedroni  V.  Bppstein,  424. 
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electricity: 

Negligence— Prima  Facie  Caee -— Evidence  —  In  an  actloa 
against  an  electric  light  company  where  the  evidence  shows 
that  its  wires  were  attached  to  the  residence  of  plaintiff's  ftither 
about  fourteen  inches  beneath  a  window  where  the  insulators 
and  transformer  were  situated;  that  plalntlfT,  a  boy  of  twelve 
years  of  age,  seeing  one  of  the  insulators  off  the  bracket,  reached 
down  and  replaced  it  and  in  doing  so  received  a  shock  and  was 
Injured;  that  at  the  time  of  the  accident  the  wire  for  the  dis- 
tance of  one  and  one-half  inches  was  uninsulated  and  exposed, 
the  facts  establish  a  prima  facie  case  of  negligence  against  the 
defendant. — Walters  v.  The  Denver  Consolidated  Electric  Light 
Co.,  192. 

Negligence— Electric  Wires — Location — Instructions^ In  an 
action  against  an  electric  light  company,  where  the  negligence 
alleged  was  that  defendant  permitted  its  wires  to  be  uninsulated 
and  exposed,  and  the  evidence  showed  that  the  wires  were  at- 
tached to  the  residence  of  plaintiff's  father  beneath  and  within 
easy  reach  of  a  window,  at  which  point  the  injury  occurred,  an 
instruction  which  told  the  Jury  that  the  only  matter  they  could 
consider  was  whether  or  not  defendant  was  negligent  in  the 
condition  of  the  wire,  and  that  they  could  not  consider  the  ques- 
tion of  negligence  in  placing  the  wire  at  the  place  where  it  was 
fastened  to  the  wall,  was  erroneous.  The  location  of  the  wire 
was  a  material  factor  in  determining  the  degree  of  care  to  be 
exercised  in  maintaining  it  in  a  reasonably  safe  condition.— lb. 

Negligence — Instructions — In  an  action  against  an  electric 
light  company  by  a  boy  twelve  years  old  for  injuries  caused  by 
coming  in  contact  with  an  uninsulated  wire  placed  on  his 
father's  residence  within  reach  of  a  window,  an  instruction  that 
absolved  defendant  from  liability  for  the  condition  of  the  wire, 
except  as  to  persons  having  some  duty  or  business  to  perform 
at  the  point  where  the  wire  was  exposed,  was  erroneous.— lb. 

ESTATES  OF  DECEDENTS: 

Parties — ^Appeal  Bonds — Action  Upon — ^The  obligee  in  an  ap- 
peal bond  died  pending  the  appeal,  and  devised  her  entire  estate 
to  plaintiff  charged  with  the  support  of  her  husband  during  his 
life.  The  husband  was  administrator  with  will  annexed.  No 
debts  existed  against  the  estate  of  testatrix.  The  husband  died 
intestate,  without  any  debts  and  leaving  plaintiff  as  his  only 
heir.  No  administrator  was  appointed  for  the  husband's  estate. 
nor  was  any  one  appointed  to  succeed  him  as  administrator  of 
his  wife's  estate.     Held,  not  necessary  to  appoint  an  adminis- 
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trator  to  prosecute  an  action  upon  the  appeal  bond,  but  i 
such  action  could  be  prosecuted  by  plaintiff  in  her  own  na  i 
— Austin  v.  Snider  et  al.,  182. 

Executors— Removal — ^Where  an  executor  of  an  estate  is 
debted  to  the  estate  and  denies  the  indebtedness  and  refuse; 
account  to  the  estate  for  the  money  he  owes  It,  he  is  ju  I 
chargeable    with    mismanagement,    and    should    be    remo^  i 
—Haines  v.  Christie  et  al.r'272. 

Wills — Probate^Appeal   Bonds — ^In  an  appeal  to  the  dist  I 
court  from  a  proceeding  in  the  county  court  probating  a  t  i 
where  there  was  no  executor  or  administrator  of  the  estate, 
appeal  bond  properly  ran  to  the  estate  of  the  deceased. — BU  : 
man  v.  Edsall  et  al.,  4^9. 

Pleading — ^Where  a  defendant  in  an  action  died  pending 
action,   and  his   administratrix  was   substituted   and   judgm  ! 
entered  against  her  as  such  administratrix  without  any  not : 
or  summons  having  been  served  upon  her  and  without  any   • 
pearance  by  her  in  the  action,  in  an  action  by  her  in  the  sa  : 
court  to  vacate  such  Judgment,  an  allegation  in  her  complaint 
a  meritorious  defense  to  the  action  in  which  the  judgment  ^ 
rendered  is  not  essential. — Symes  v.  Charpiot,  463. 

Judgments — Parties — Substitution  of  Administrator — Notlo  \ 
Where  a  party  defendant  died  pending  suit,  and  his  adnl 
Istratrix  was  substituted  as  party  defendant,  and  judgment  r; 
dered  against  her  without  any  notice  or  summons  having  b< 
served  on  her  and  without  any  appearance  by  her  in  the  acti : 
the  judgment  was  void. — lb. 

Judgments — Collateral  Attack — ^Where  pending  adminlstrati  i 
of  an  estate  a  judgment  against  the  administratrix  was  tender 
to  the  county  court  for  filing  and  classification,  an  objection 
,  the  filing  and  classification  on  the  ground  that  the  administrat' 
was  substituted  as  party  defendant  in  the  action  and  judgmc! 
rendered  against  her  without  any  notice  or  summons  havli 
been  served  upon  her  and  without  any  appearance  in  the  cai: 
by  her,  was  not  a  collateral  attack  on  the  judgment,  and  tl 
county  court  had  jurisdiction  and  it  was  its  duty  to  have  hea 
the  defense  of  the  administratrix  to  the  judgment. — Symes 
The  People,  466. 

ESTOPPEL: 

Principal  and  Agent— Contracts — ^Where  plaintiff  entered  in 
a  written  contract  with  an  agent  of  defendant  for  the  purcha 
of  cattle,   and  defendant  received  a  copy  of  the  contract 
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which  the  agent  described  himself  as  the  agent  o£  defendant, 
and  also  received  an  advance  payment  on  the  cattle,  which  he 
retained,  and  afterwards  accepted  payment  for  some  of  the 
cattle  delivered  under  the  contract,  defendant  is  estopped  to 
deny  that  the  person  assuming  to  act  as  his  agent  was  anthor 
ized  to  do  so. — Parrer  v.  Caster,  41. 

Same^Disclalmer  of  Ownership— Where  plaintiff  purchased 
cattle  from  an  agent  of  defendant  as  belonging  to  defendant,  and 
defendant  accepted  and  retained  money  that  was  paid  as  part 
of  the  purchase  price,  he  cannot  evade  liability  on  his  contract 
for  a  failure  to  deliver  the  cattle  as  agreed,  by  disclaiming 
ownership  of  the  cattle. — lb. 

Instructions — Corporations — Corporate  » Existence — ^In  an  a^ 
tion  against  a  railroad  company  an  instruction  to  the  effect  that 
if  defendant  appeared  and  defended  the  suit,  and  appealed  from 
the  Judgment  of  the  justice  of  the  peace  to  the  county  conrt, 
it  was  estopped  to  deny  its  corporate  existence,  states  a  correct 
principle  of  law  and  although  it  was  unnecessary,  if  the  de- 
fendant was  not  prejudiced  thereby,  it  was  not  reversible 
error. — The  Burlington  and  Missouri  River  Railroad  Co.  In  Ne- 
braska V.  Burch,  491. 

Appeal  Bonds — Estate  of  Lunatic — Conservator — ^Where  objec- 
tions were  filed  to  the  report  of  a  conservator  of  the  estate  of 
a  lunatic,  and  Judgment  was  rendered  in  favor  of  the  estate 
against  the  conservator  from  which  he  appealed,  giving  an  ap- 
peal bond  running  to  the  estate  of  the  lunatic,  after  having 
the  benefit  of  the  appeal  which  was  decided  against  him,  the 
conservator  is  estopped  to  question  the  validity  of  the  appeal 
bond  for  want  of  an  obligee  therein. — Duncan  v.  Thomas,  522. 

EVIDENCE: 

Contracts — ^Settlement  by  New  Contracts — ^Where  a  contract 
was  settled  and  supplanted  by  a  new  contract,  all  questions  as 
to  the  validity  of  the  old  contract  were  adjusted  by  the  settle- 
ment, and  in  an  action  upon  the  new  contract,  evidence  tending 
to  impeach  the  validity  of  the  old  contract  was  inadmissible  in 
defense  in  the  absence  of  proof  of  fraud  or  mistake  in  the  set- 
tlement.—Baldwin  et  al.  V.  The  Central  Savings  Bank,  7. 

Same— Where  one  party  to  a  contract  assigned  all  her  Interest 
therein  to  a  bank  for  the  purpose  of  securing  a  debt  owed  by 
her  to  the  bank,  and  the  bank  and  the  other  party  to  the  con- 
tract entered  into  a  new  contract  in  settlement  of  the  old  one, 
in  an  action  by  the  bank  upon  the  new  contract,  evidence  of  a 
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conversation  between  plaintiff's  cashier  and  defendant  relal     i 
to  the  debt  owed  by  the  assignor  to  the  bank  was  properly 
eluded  in  the  absence  of  a  showing  of  its  materiality. — lb. 

Principal  and  Agent — Declarations  of  Agent — ^The  declarati 
of  an  agent  are  not  admissible  in  evidence  against  his  princi 
unless  made  with  reference  to  business  in  which  he  is  authori     i 
to  act,  and  at  the  time  of  its  transaction. — lb. 

Custom  and  Usage — Principal  and  Agent — ^The  mode  of  trt 
acting  business  by  an  agent  may  be  affected,  but  the  charac 
or  nature  of  the  business  cannot  be  changed,  by  custom 
usage.    In  an  action  against  a  manufacturing  company,  loca    i 
in  Chicago  and  engaged  in  the  manufacture  and  sale  of  min    i 
machinery,  for  the  value  of  mining  machinery  purchased  by 
agent  in  the  city  of  Denver,  a  custom,  amongst  agencies  ha    I 
ling  mining  machinery  in  Denver  of  purchasing  goods  from  lo    i 
companies  is  inadmissible  as  tending  to  establish  the  agei 
authority   to  purchase  the   machinery  for   his   principal. — 1 
Gates  Iron  Works  v.  The  Denver  Engineering  Works  Co.,  15. 

Principal  and  Agent — ^Autiiority  of  Agent — Harmless  Erroi  • 
In  an  action  against  a  company  engaged  in  the  manufacture  a  • 
sale  of  mining  machinery  for  the  value  of  machinery  purchae  < 
by  its  agent,  it  was  error  to  exclude  evidence  offered  by  >  ; 
fendant  that  it  knew  nothing  of  the  purchase  having  been  ma 
for  it  and  that  its  agent  had  no  authority  to  make  the  purcha  ; 
but  where  plaintiff  failed  to  prove  any  authority  of  the  ag€  i 
to  make  the  purchase,  the  error  was  harmless,  as  there  was 
issue  to  submit  to  the  jury. — lb. 

Bills  and  Notes — Fraud — Burden  of  Proof — ^In  an  action  up  : 
a  promissory  note  by  an  Indorsee  where  the  note  indorsed  I  i 
fore  maturity  with  evidence  of  the  genuineness  of  the  indon  ; 
ment  was  introduced  by  plaintiff,  a  prima  facie  case  was  mac  ■ 
and  evidence  offered  by  defendant  that  the  payee  had  not  p<  i 
formed  the  services  for  which  the  note  was  given,  and  that  tl 
note  was  executed  under  a  misapprehension  on  the  part  of  tl 
payor  that  the  services  had  been  performed,  in  the  absence  of 
further  offer  of  facts  to  show  that  the  execution  of  the  note  ws . 
induced  by  fraud  of  the  payee,  was  not  sufficient  to  overcon 
the  prima  fade  case  and  shift  the  burden  to  plaintiff  to  show 
pur^^ase  for  value  in  good  faith  before  maturity,  and  the  e^ 
dence  was  not  admissible  for  the  purpose  of  showing  a  want  n 
consideration,  and  was,  therefore,  properly  rejected. — McKlnk 
V.  Beggs,  23. 

Voluminous    Documents — Oral    Evidence^-In    order   to   pro^ 
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how  much  water  had  been  contracted  and  sold  by  certain  water 
companies,  where  the  records  of  the  companies  containing  copies 
of  all  the  deeds  and  contracts  issued  by  the  companies  were  be- 
fore the  court  and  the  deeds  and  contracts  numbered  about 
eight  hundred,  it  was  not  necessary  to  read  all  the  deeds  and 
contracts  to  get  before  the  court  their  contents,  but  it  was  per- 
missible for  a  witness  who  had  examined  the  records  of  the 
company  and  computed  from  the  deeds  and  contracts  the  amount 
of  water  sold,  to  testify  orally  as  to  the  result  of  his  examina- 
tion. And  the  witness,  being  familiar  with  the  deeds  and  con- 
tracts issued  by  the  companies,  and  being  shown  a  sample  of 
the  contracts  and  deeds,  might  testify  that  all  the  contracts 
and  deeds  were  of  similar  import. — The  New  La  Junta  and 
Lamar  Canal  Co.  v.  Kreybill,  26. 

8a me^ Proof  of  Records — ^Where  two  water  companies  had 
issued  about  eight  hundred  contracts  and  deeds  for  water  which 
had  been  recorded  in  the  offices  of  the  clerks  and  recorders  of 
three  counties  along  the  line  of  the  canal,  in  order  to  prove  the 
number  of  such  instruments  of  record  and  the  amount  of  water 
conveyed  thereby,  it  was  not  necessary  to  introduce  certified 
copies  thereof,  but  a  witness  who  had  examined  the  records  of 
the  different  counties  for  that  purpose  and  counted  the  number 
of  instruments  on  record  and  computed  the  amount  of  water 
conveyed  thereby,  could  testify  as  to  the  result  of  his  examin- 
ation.— lb. 

Best  and  Secondary — ^The  rule  requiring  the  best  evidence  is 
not  inflexible,  but  yields  in  certain  instances  when  the  best  evi- 
dence cannot  be  produced  without  inconvenience.  Where  the 
evidence  desired  is  the  result  of  voluminous  facts,  or  of  the 
inspection  of  many  books  or  papers  which  cannot  conveniently 
take  place  in  court,  secondary  evidence  is  admissible. — lb. 

Correspondence— Contracts— In  an  action  upon  a  contract  for 
the  sale  of  cattle  where  defendant  denied  the  execution  of  the 
contract  and  also  the  ownership  of  the  cattle,  letters  of  a  cor- 
respondence between  defendant  and  plaintiff  relative  to  the 
place  of  delivery  of  the  cattle  in  which  defendant  proposed  a 
different  place  than  the  one  named  in  the  contract,  were  admis- 
sible in  evidence  to  show  the  recognized  relations  existing  be- 
tween the  parties  at  the  time  they  were  written. — ^Parrer  v. 
Caster,  41. 

Same — ^Where  the  letters  of  a  correspondence  between  plaintiff 
and  defendant  were  introduced  in  evidence  to  show  that  defend- 
ant recognized  his  liability  under  a  contract,  all  the  letters  of 
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the  correspondence,  including  those  written  by  plaintiff  as  well 
as  those  written  by  defendant,  were  admissible. — lb. 

Pleading — Damages — In  an  action  for  damages  for  the  failure 
of  defendant  to  deliver  cattle  according  to  his  contract  of  sale, 
a  complaint  which  set  forth  in  a  general  way  the  expense  and 
loss  to  plaintiff,  might  have  been  required  to  be  made  more 
specific  upon  motion,  but,  in  the  absence  of  such  motion,  evi- 
dence that  plaintiff  had  paid  out  money  for  pasture  on  which 
to  put  the  cattle  when  gathered  and  employed  men  to  assist 
in  searching  the  range  for  them,  and  that  such  expense  was  in- 
surred  by  agreement  with  defendant's  agent  who  represented 
defendant  in  the  sale,  was  admissible. — lb. 

Leases — Assignment — Appraisement — Notice — ^Waiver — ^A  lease 
of  real  estate  fixed  the  rental  value  for  five  years,  and  provided 
that,  at  the  end  of  five  years,  the  rental  should  be  fixed  for  the 
next  five  years  at  six  per  cent,  per  annum  of  the  appraised  value 
of  the  property  to  be  appraised  by  three  impartial  property 
owners,  one  to  be  selected  by  each  of  the  parties  thereto,  their 
heirs  or  lawful  assigns  or  agents,  and  the  two  thus  selected  to 
select  a  third.  The  lessee  assigned  the  lease  with  a  stipulation 
that  the  assignee  should  assume  all  liabilities  of  the  lessee. 
The  lease  was  again  assigned.  At  the  end  of  the  five  years,  an 
appraisement  was  made  by  appraisers  selected  by  the  lessor  and 
the  subsequent  assignee  then  holding  the  lease.  In  an  action 
by  the  lessor  against  the  first  assignee  to  recover  rent  as  fi^xed 
by  the  appraisement,  plaintiff  began  to  offer  proofs  as  to  the 
details  of  the  appraisement  when  defendant  said  there  was  no 
issue  about  the  appraisement  having  been  made,  but  that,  as 
defendant  had  no  notice  of  it,  he  was  not  bound.  Held,  a  waiver 
of  proof  as  to  the  details  of  the  appraisement,  except  as  to  lack 
of  notice  to  defendant,  and  that  plaintiff  was  relieved  of  proving 
a  return  of  the  appraisement  to  the  parties  as  required  in  the 
contract. — Wilson  v.  Lunt,  48. 

Contracts — Oral  Evidence  to  Impeach  Written  Contract — ^Evi- 
dence of  conversations  between  the  contracting  parties  prior  to 
and  pending  the  execution  of  a  written  contract  is  admissible 
in  evidence,  where  such  evidence  has  no  reference  to  the  con- 
tents of  the  written  contract,  but  its  purpose  is  to  impeach  it. 
— Wald  V.  Hobson,  54. 

Immaterial — Harmless — The  admission  of  immaterial  evidence 
is  not  reversible  error  if  such  evidence  is  harmless. — lb. 

Cities  and  Towns — Negligencs — Defective  8ldewali<s — Notice 
r—In  an  action  against  a  city  for  personal  injuries  caused  by 
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falling  on  a  defective  sidewalk.  It  must  be  shown  that  the  city 
had  knowledge  of  the  defect,  or  that  It  had  existed  such  a  length 
of  time  as  to  Impart  notice,  and  had  not  exercised  reasonable 
diligence  to  ret>air  the  defect— The  City  of  Boulder  v.  Weger.  69. 

Same— In  an  action  against  a  city  for  personal  injuries  caused 
by  falling  on  a  defective  wooden  walk,  evidence  that  the  wooden 
walks  of  the  city  generally  were  in  defective  condition  does  not 
establish  the  particular  defect  in  question,  nor  charge  defendant 
with  notice  of  such  particular  defect. — lb. 

Negligence — Letters — Notice — In  an  action  against  a  city  for 
injuries  caused  by  falling  on  a  dangerous  cross-walk,  a  letter 
written  by  the  inspector  of  public  works,  in  the  line  of  his  duty, 
concerning  the  walk,  was  admissible  in  evidence  after  his 
death,  to  show  that  the  city  had  notice  of  the  dangerous  con- 
dition of  the  walk. — ^The  City  of  Denver  v.  Cochran,  72. 

Same — Objectlone — Where  part  of  a  letter  Is  admissible  In  evi- 
dence to  show  notice  to  a  city  of  the  dangerous  condition  of  a 
cross-walk,  the  admission  of  the  entire  letter  over  an  objection 
that  it  is  "Immaterial  and  incompetent"  is  not  erroneous,  al- 
though part  of  the  letter  should  not  have  been  read  to  tlie  Jury 
if  such  part  had  been  specifically  objected  to. — lb. 

Public  Printing — Opinion  of  Witness—- Cross-Examination — ^In 
an  action  against  a  county  for  the  reasonable  value  of  printing 
official  ballots,  election  notices  and  list  of  nominations,  where 
a  witness  testified,  giving  his  opinion  as  to  the  value  of  the 
work,  it  was  error  to  refuse  the  defendant  permission  to  cross- 
examine  such  witness  as  to  the  amount  of  labor  and  material 
which  went  into  the  work. — The  Board  of  County  Commissioners 
of  San  Juan  County  v.  Tulley,  113. 

Order  of  Introduction — Admissions — ^Where  plaintiffs'  wit- 
nesses testified  that  a  certain  transaction  by  defendant  was  a 
sale,  and  defendant,  in  his  own  behalf,  testified  that  it  was  only 
a  temporary  loan,  it  was  permissible  for  plaintiffs  to  call  wit- 
nesses on  rebuttal  to  testify  to  admissions  made  by  defendant 
that  the  transaction  was  a  sale. — Gray  v.  Sharp  et  al.,  139. 

Same— In  an  action  of  replevin  for  a  wagon,  where  plaintiffs 
claimed  that  their  vendor  had  bought  the  wagon  from  defend- 
ant, and  defendant  claimed  to  have  temporarily  loaned  the 
wagon  to  said  vendor,  and  after  said  vendor  had  testified  on 
behalf  of  plaintiffs  that  he  bought  the  wagon  from  defendant, 
plaintiffs  rested,  and  defendant,  in  his  own  behalf,  testified  that 
he  did  not  sell  the  wagon  but  only  loaned  it,  whereupon  plaintiffs 
called  other  witnesses  on  rebuttal,  who  testified  that  defendant 


J 


Index. 


BVIDENCE>— Continued. 


had  .told  them  that  he  sold  the  wagon  to  plaintiffs'  vendoi 
was  error  to  refuse  to  permit  defendant  to  be  recalled  to  d 
or  explain  said  admissions. — lb. 

Appellate  Practice — Assignments  of  Error— A  general  ass 
ment  of  error  of  the  admission  of  improper  evidence  and 
exclusion  of  proper  evidence  that  fails  to  direct  the  attem 
of  the  appellate  court  to  any  specific  testimony  either  admil 
or  excluded  cannot  be  considered. — Parsons  v.  Parsons,  154. 

Harmless  Error — Fraudulent  Conveyances — In  an  action  to 
aside  an  execution  sale  on  the  ground  of  fraud,  where  the 
dence  wholly  failed  to  connect  the  purchasers  with  the  frs 
the  exclusion  of  corroborative  testimony  which  tended  to  pr 
the  fraud  on  the  part  of  the  judgment  debtors  but  did 
show    any    participation    therein    by   the    purchaser,    was 
prejudicial  error. — The  H.  B.  Claflln  Co.  v.  Lass  et  al.,  156. 

Appellate  Practice — Verdict — Conflicting  Evidence— A  verc 
of  a  jury  upon  conflicting  testimony  is  conclusive  on  the  api 
late  court  where  there  is  sufficient  evidence  to  support  the  ^ 
diet  and  it  is  not  manifestly  contrary  to  the  weight  of  the  te 
mony. — The  Town  of  Colorado  City  v.  Smith,  172. 

Practice — Objections — Objections  to  the  admission  of  evidei 
without  assigning  any  reasons  therefor  do  not  entitle  a  party 
have  such  objections  considered. — lb. 

Admissions — Not  Prejudicial — ^In  an  action  against  a  town  : 
injuries  caused  by  a  defective  sidewalk,  the  admission  In  e 
dence  of  a  conversation  had  with  the  mayor,  wherein  he  ; 
mitted  that  he  had  known  of  the  defect  for  a  long  while  pr 
to  the  accident,  and  had  directed  it  to  be  repaired,  was  i 
prejudicial  where  the  evidence,  outside  of  the  conversation,  ^ 
amply  sufficient  to  charge  the  town  with  notice  of  the  defect! 
condition  of  the  sidewalk. — lb. 

Negligence— Cities  and  Towns — Defective  Walks — Notice 
Evidence — In  an  action  against  a  town  for  injuries  from  a  ft 
occasioned  by  a  loose  plank  in  the  sidewalk  where  the  eviden 
located  the  exact  defect  that  caused  the  injury,  it  was  then  co 
petent,  in  order  to  prove  notice  to  defendant,  to  show  that  si; 
ilar  defects  existed  in  the  immediate  vicinity  of  the  place  whe 
the  accident  occurred. — lb. 

Negligence — Prima  Facie  Case — In  an  action  against  an  eh 
trie  light  company  where  the  evidence  shows  that  its  wires  we 
attached  to  the  residence  of  plalntifTs  father  about  fourtei 
inches  beneath  a  window  where  the  insulators  and  transform* 
were  situated;  that  plaintiff,  a  boy  of  twelve  years  of  age,  s€ 
37 
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ing  one  of  the  insulators  off  the  bracket,  reached  down  and  re- 
placed it  and  in  doing  so  received  a  shock  and  was  injured ;  that, 
at  the  time  of  the  accident  the  wire  for  the  distance  of  one 
and  one-half  inches  was  uninsulated  and  exposed,  the  facts 
establish  a  prima  facie  case  of  negligence  against  the  defend- 
ant.— Walters  v.  The  Denver  Consolidated  Electric  Light  Co.,  192. 

Water  Divisions — Salary  of  Superintendent — Liability  of 
County — In  an  action  against  a  county  to  recover  its  pro  rata 
share  of  the  salary  of  the  superintendent  of  irrigation  of  a  water 
division,  where  the  county  is  not  mentioned  by  name  in  the  act 
creating  the  water  division  or  the  one  creating  the  water  dis- 
trict, and  the  evidence  showed  that  no  lands  are  irrigated  in  the 
county,  and  that  there  are  no  natural  streams  of  running  water 
sufficient  to  irrigate  from  in  the  county,  that  there  is  a  dry 
creek  in  the  county  bearing  the  name  of  one  mentioned  in  the 
statute  creating  the  division,  but  that  except  for  short  periods 
of  floods  or  freshets,  it  does  not  contain  enough  water  to  irri- 
gate from,  the  evidence  was  insufficient  to  establish  any  lia- 
bility against  the  county. — Chapman  v.  The  Board  of  County 
Commissioners  of  Phillips  County,  236. 

Confidential  Communications — Physicians — Statutory  Construo- 
tion — Mills'  Ann.  Stats.,  section  4824,  providing  that  "a  physi- 
cian or  surgeon  duly  authorized  to  practice  his  profession  under 
the  laws  of  this  state,  shall  not,  without  the  consent  of  his 
patient,  be  examined  as  to  any  information  acquired  in  attend- 
ing the  patient,  which  was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient,"  does  not  include  physicians  practicing 
outside  of  this  state,  and  not  authorized  or  licensed  to  practice 
under  the  laws  of  this  state,  and  such  unauthorized  physicians 
are  not  incompetent  to  testify  to  such  information. — Head  Camp 
Pacific  Jurisdiction  Woodmen  of  the  World  v.  Loeher,  247. 

Hearsay — Life  insurance — ^Application — In  an  action  against  a 
mutual  benefit  insurance  society  upon  an  insurance  certificate, 
testimony  of  a  physician  that  prior  to  the  time  deceased  made 
application  for  membership  in  defendant  society  he  attended 
deceased  as  a  physician  and  that  he  was  then  suffering  from  a 
certain  disease,  offered  to  contradict  statements  in  the  applica- 
tion, is  not  objectionable  as  hearsay  testimony. — ^Ib. 

Same — In  an  action  against  a  mutual  benefit  insurance  society 
upon  a  certificate  of  insurance  where  a  phjrsician  residing  in 
another  state  testified  that  prior  to  the  date  of  the  application  of 
deceased  for  membership  in  defendant  society  he  attended  him 
as  a  physician,  and  that  he  was  suffering  from  a  certain  disease. 
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testimony  of  another  witness  that  a  short  time     ! 
deceased  told  witness  he  had  resided  at  the  : 
physician  testified  he  attended  him,  was  admiss    '. 

Railroads — Negligence — Damage  by  Fire — In  a 
a  railroad  company  to  recover  damages  for  pn    i 
by  fire  where,  in  addition  to  the  allegation  of  ne    i 
atlng  the  road  and  starting  the  fire,  plaintlft  alleg    : 
permitting  Inflammable  and  combustible  materit 
and  remain  upon  the  right  of  way,  whereby  the  fl   i 
cated  to  plaintiff's  property,  and  during  several  (   i 
plaintiff  was  not  permitted  to  Introduce  any  evi   i 
dangerous  condition  of  the  right  of  way,  althougl  i 
was  offered,  the  court  ruling  that  plaintiff  was 
right  of  recovery  to  a  showing  of  negligence  i 
construction   or  careless  handling   of  defendan  i 
such  ruling  of  the  court  was  prejudicial  error,  an 
effect  was  not  cured  by  the  court  subsequently  i  i 
and  permitting  the  evidence  to  be  introduced.—  I 
Fowler  Lumber  Ck).  et  al.  v.  The  Denver  &  Rio  (  i 
Co.  et  al.,  275. 

Same — In  an  action  against  a  railroad  comp 
damages  for  property  destroyed  by  fire,  testlmon; 
dltion  of  an  engine  belonging  to  defendant,  and  w 
to  have  passed  on  the  track  close  to  the  place  ' 
originated  a  few  minutes  before  its  discovery,  by 
examined  the  engine  a  week  or  two  weeks  aftc  ' 
admissible,  and  its  exclusion  was  error. — lb. 

Same— In  an  action  against  a  railroad  comp . 
damages  for  property  destroyed  by  fire,  where  t; 
that  could  have  set  the  fire  was  identified,  evldenc : 
out  of  fires  at  other  times  and  places  by  other  eni; 
to  defendant  was  properly  excluded. — lb. 

Railroads — Negligence— Damage  by  Fire — In  an 
a  railroad  company  to  recover  damages  for  proi 
by  fire,  the  fact  of  the  origin  of  the  fire  should  be  (! 
any  other  material  fact  in  the  case.     The  Jury 
limits  may  be  permitted  to  infer  the  fact  upon 
proved,  but  such  proof  should  be  amply  sufficiec 
probability  of  the  fire  having  originated  In  any  o 
sidering  the  facts,   circumstances   and   condition 
ticular  case,  as  disclosed  by  the  evidence. — lb. 

Appellate  Practice— Abstract  of  Record — Presum 
the  abstract  of  record  does  not  contain  all  the  eii 
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be  presumed  that  the  evidence  was  sufficient  to  sustain  the 
Judgment — Hartman  et  al.  v.  Reid  et  al.,  407. 

Ownership— Houses — Presumptions — In  an  action  for  damages 
for  removing  and  converting  houses  used  as  residences,  where 
the  evidence  established  title  in  plaintiff  to  the  lots  on  which  the 
residences  stood,  plaintiff  is  presumptively  the  owner  of  the 
houses  in  the  absence  of  evidence  to  the  contrary. — Pedroni  v. 
Eppstein,  424. 

Instructions — Damages — In  an  action  for  damage  for  the  re- 
moval and  conversion  of  certain  houses  and  the  conversion  of 
certain  cows,  where  the  uncontradicted  evidence  showed  that 
plaintiff  was  the  owner  of  the  property  and  that  defendant,  with- 
out authority,  removed  and  appropriated  the  houses,  and  that 
persons  in  whose  possession  plaintiff  had  left  the  cows,  without 
any  authority  sold  them  to  defendant  who  took  and  retained 
them,  it  was  not  error  to  submit  to  the  jury  only  the  question 
of  damages. — lb: 

Wills — Contests — Undue  Influence — ^In  the  contest  of  a  will  on 
the  ground  of  undue  influence,  the  evidence  required  to  estab- 
lish the  undue  influence  need  not  be  of  that  direct,  affirmative 
and  positive  character,  which  is  required  to  establish  a  tangible 
physical  fact.  The  only  positive  and  affirmative  proof  required 
is  of  facts  and  circumstances  from  which  the  undue  influence 
may  be  reasonably  inferred. — Blackman  v.  Edsall  et  al.,  429. 

Same — In  the  contest  of  a  will  on  tbe  ground  of  undue  in- 
fluence all  circumstances  which  tend  to  throw  any  light  upon 
the  question  should  be  considered  by  the  Jury. — lb. 

Value  of  Services — Parties — In  an  action  to  recover  for  serv- 
ices, plaintiff  is  a  competent  witness  to  testify  to  the  value  of 
his  services  and  may  be  permitted  to  answer  the  direct  question 
of  what  his  services  were  worth. — Stevens  v.  Walton,  440. 

Objections — Objections  to  the  admission  of  evidence  should 
be  sufficiently  specific  to  enable  the  court  to  rule  upon  them  in- 
telligently.— lb. 

Skill  of  Workmen — Competency  of  Witness — ^In  an  action  for 
services  as  a  photographer  another  photographer  who  worked 
with  plaintiff  was  a  competent  witness  to  testify  as  to  plaintiff's 
skill  in  his  work. — lb. 

Action  for  Services — Health  of  Plaintiff — In  an  action  to  re- 
cover for  services  a  statement  by  a  witness  on  direct  examina- 
tion that  the  person  succeeding  plaintiff  was  a  stronger  man 
and  could  work  longer  hours  does  not  entitle  defendant  on  cross- 
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examination  to  question  the  witness  as  to  the  state  of  plaintiiTs 
health  when  he  entered  defendant's  employ. — lb. 

Appellate  Practice — Presumption — A  ruling  of  the  trial  court 
excluding  a  circular  offered  in  evidence  will  be  presumed  to  have 
been  correct  when  the  abstract  fails  to  advise  the  appellate 
court  what  the  contents  of  the  circular  were. — lb. 

Partnerships— In  an  action  to  charge  defendant  as  a  member 
of  a  partnership  a  newspaper  article  based  upon  an  interview 
with  defendant  in  which  it  was  stated  that  defendant  was  a 
member  of  such  partnership,  was  admissible  in  evidence,  al- 
though the  exact  words  used  by  defendant  in  the  interview  were 
not  given,  where  from  the  evidence  of  the  author  of  the  article 
and  defendant  the  Jury  would  be  justified  in  believing  that. the 
article  was  a  substantially  correct  reproduction  of  the  inter- 
view.— lb. 

Same — In  an  action  .to  charge  defendant  as  a  member  of  a 
partnership,  a  newspaper  article  based  upon  an  interview  with 
defendant  and  stating  that  defendant  and  another  had  formed 
such  partnership,  a  perusal  of  which  led  plaintiff  to  apply  to 
the  supposed  partnership  for  employment,  is  admissible  in  evi- 
dence whether  a  correct  reproduction  of  defendant's  language 
or  not,  where  it  is  shown  that  defendant  saw  the  article  and 
knew  that  it  resulted  from  an  interview  with  him,  and  made  no 
effort  to  have  it  corrected. — lb. 

instructions — Action  for  Wages — In  an  action  for  the  value  of 
services  where  there  was  no  evidence  that  plaintiff  entered  the 
employ  of  defendant  under  an  agreement  whereby  he  was  to 
receive  no  pay,  an  instruction  to  the  effect  that  if  he  did  enter 
the  employ  of  defendant  under  such  contract,  then,  unless  the 
plaintiff  proved  a  later  contract  with  defendant  whereby  he  was 
to  receive  pay,  the  Jury  must  find  for  defendant,  was  properly 
refused. — lb. 

Appellate  Practice — Exceptions — Judgments— Where  trial  is  to 
a  Jury  no  exception  to  the  Judgment  is  necessary  in  order  to 
enable  the  appellate  court  to  consider  the  question  as  to 
whether  the  evidence  was  sufficient  to  support  the  Judgment. 
— Legere  v.  Stewart,  472. 

Appellate  Practice — Abstract  of  Record — ^An  objection  that  the 
evidence  is  insufficient  to  sustain  a  Judgment  will  not  be  con- 
sidered by  the  appellate  court,  where  the  evidence  is  not  ab- 
stracted, nor  printed  in  the  abstract  of  record. — Gerspach  et  al. 
V.  Barhyte,  489. 

Railroads— Fires— In  an  action  against  a  railroad  company  for 
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damage  caused  by  fire,  evidence  that  immediately  after  the 
passage  of  defendant's  train  over  its  track  through  plaintiff's 
farm  the  fire  started  at  its  track,  and  that  prior  to  the  passage 
of  the  train  no  fire  was  there,  was  sufficient  to  warrant  submis- 
sion to  the  Jury  of  the  question  whether  the  fire  was  charge- 
able to  the  passing  train  and  to  sustain  a  verdict  that  it  was. 
— The  Burlington  and  Missouri  River  Railroad  Co.  in  Nebraska 
V.  Burch,  491, 

Damagea— In  an  action  against  a  railroad  company  for  dam- 
ages for  burning  hay  it  was  not  erroneous  to  permit  a  witness 
to  be  asked  and  to  answer  a  question  as  to  whether  or  not  there 
were  small  trees  growing  on  the  ground  where  the  hay  was  cut 
an4  in  the  inclosure  where  it  was  stacked  where  the  plaintiff 
claimed  nothing  on  account  of  the  trees. — lb. 

Rejection — Harmless  Error — ^Error  committed  in  rejecting  evi- 
dence was  harmless  where  the  same  evidence  was  admitted  by 
the  testimony  of  other  witnesses  and  was  uncontradicted. — lb. 

Principal  and  Agent — Commiasion — Quantum  IMeruit — In  an 
action  by  a  real  estate  agent  for  commission  where  the  evidence 
showed  that  he  was  entitled  to  commission,  and  he  testified  that 
his  services  were  worth  a  certain  sum,  and  his  evidence  as  to 
value  was  uncontradicted,  he  was  entitled  to  Judgment  for  that 
amount. — ^Williams  v.  Bishop  et  al.,  503. 

Same — Evidence  examined  and  held  sufficient  to  entitle  a  real 
estate  agent  to  commission  on  a  sale  of  property. — lb. 

Appellate  Practice — Directing  Judgment — ^Where  a  cause  has 
been  twice  tried  without  material  change  of  the  evidence  and 
each  time  the  evidence  showed  plaintiff  to  be  entitled  to  a 
Judgment  for  a  certain  sum,  and  there  is  no  reason  to  believe 
that  there  would  be  any  material  change  in  the  evidence  at 
another  trial,  the  Judgment  of  the  lower  court  for  defendant 
will  be  reversed  and  Judgment  for  plaintiff  directed. — lb. 

Assignment  of  Debt — An  assignment  of  a  debt  may  be  by  parol 
and  may  be  inferred  from  the  acts  and  conduct  of  the  party. 
— Forsyth  v.  Ryan,  511. 

Fire  Insurance — Loss — ^Evidence  discussed  and  held  *  sufficient 
to  sustain  a  Judgment  In  an  action  upon  a  policy  of  fire  insur- 
ance for  loss  by  fire. — The  Farmers'  Alliance  Mutual  Fire  In- 
surance Co.  V.  Trombly,  513. 

Appellate  Practice — Credibility  of  Witnesses — ^The  question  of 
the  relative  credibility  of  witnesses  Is  settled  by  the  verdict  of 
the  Jury  and  will  not  be  considered  by  the  appellate  court. — ^Ib. 

Appellate  Practice — Verdict — Fire  Insurance— In  an  action  on 
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a  policy  of  fire  insurance  for  loss  by  fire  where  the  Jury  returned 
a  verdict  for  plaintiff  upon  conflicting  evidence  submitted  to 
them  under  proper  instructions  and  there  is  sufficient  evidence 
td  support  the  verdict,  it  will  not  be  reversed  on  the  ground 
that  it  is  against  the  weight  of  evidence  on  defendant's  plea  that 
the  fire  was  caused  by  the  wilful  act  of  plaintifT. — ^The  Farmers' 
Alliance  Mutual  Fire  Insurance  Co.  v.  Stewart,  617. 

EXECUTIONS : 

Homesteads — Execution  Liens — Where  an  execution  was  sued 
out  and  levied  upon  real  estate  prior  to  the  designation  of  the 
real  estate  as  a  homestead  by  the  execution  defendant*  the  exe- 
cution lien  is  superior  to  the  homestead  claim. — Jones  et  al. 
v.  Olson,  144. 

Levy  upon  Real  Estate — Where  a  sheriff,  upon  receipt  of  an 
execution,  made  out  ai^d  published  in  a  newspaper  a  notice  of 
sale  of  certain  real  estate  under  the  execution,  in  which  the 
execution  was  described,  and  it  was  stated  that  he  had  levied 
upon  the  real  estate  as  the  property  of  the  execution  defendant, 
and  filed  a  copy  of  such  notice  with  the  clerk  and  recorder  of 
the  county,  it  was  a  legal  and  valid  levy. — lb. 

Fraudulent  Conveyances  —  Execution  Sale  —  innocent  Pur- 
chaser— Where,  at  an  execution  sale,  a  Junior  execution  creditor 
purchased  the  property  to  protect  his  Junior  lien,  such  sale  can- 
not be  set  aside  by  other  creditors  as  fraudulent  without  con- 
necting the  purchaser  with  such  fraud. — ^The  H.  B.  Claflin  Co. 
V.  Lass  et  al.,  156. 

EXECUTORS:  See  ESTATES  OF  DECEDENTS. 

FEES:  See  SALARIES  AND  FEES. 

FIRE  AND  POLICE  BOARD: 

Cities  and  Towns — City  of  Denver — Appropriations — Under  the 
charter  of  the  city  of  Denver  the  city  council,  in  making  appro- 
priation for  the  expenses  of  the  fire  and  police  board.  Is  required 
to  consider  and  base  its  appropriation  upon  the  estimate  fur- 
nished by  the  fire  and  police  board  and  not  upon  an  estimate 
furnished  by  the  mayor. — Hover  et  al.  v.  The  People  ex  rel. 
Adams  et  al.,  375. 

Same — Commissioner  of  Supplies — Under  the  charter  of  the 
city  of  Denver  the  fire  and  police  board  have  exclusive  authority 
to  expend  for  and  on  behalf  of  the  city,  all  funds  set  apart  in 
the  annual  appropriation  ordinances  for  the  use  of  the  board,  and 
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a  provision  in  the  appropriation  ordinance  that  an  appropriation 
to  purchase  a  fire  engine,  hose  etc.,  should  be  expended  by  the 
commissioner  of  supplies,  is  absolutely  void  and  the  board  would 
have  the  right  to  direct  the  expenditure  of  the  fund,  notwitii- 
standing  such  provision. — lb. 

8ame — License  Inspectors — Mandamus— The  city  council  of 
the  city  of  Denver  will  not  be  compelled  by  mandamus  to  make 
an  appropriation  to  pay  the  salaries  of  license  inspectors  in 
accordance  with  an  estimate  furnished  by  the  fire  and  police 
board  where  such  inspectors  are  not  provided  for  in  the  charter 
and  nothing  appears  in  the  alternative  writ  to  indicate  what 
such  inspectors  are  or  how  the  office  was  or  would  be  created, 
or  how  the  inspectors  were  or  would  be  appointed. — lb. 

City  of  Denver — Approprlatlons^FIre  and  Police  Board — Man- 
damus— ^The  charter  of  the  city  of  Denver  providing  that  the  fire 
and  police  board  shall  present  to  the  city  council  a  detailed 
statement  of  the  money  necessary  to  defray  the  expenses  of 
that  department  for  the  succeeding  year  and  that  the  city 
council  shall  provide  for  the  appropriation  of  money  sufficient 
to  defray  tfuch  expenses,  using  the  estimates  of  the  board  as  a 
basis  for  such  appropriation,  and  conforming  thereto  as  nearly 
as  the  condition  of  the  city  finances  will  permit,  does  not  re- 
quire the  city  council  to  appropriate  the  exact  sums  named  in 
the  statement  of  the  fire  and  police  board.  If  the  city  council 
should  fail  to  make  any  appropriation  for  the  use  of  the  fire 
and  police  board  it  may  be  compelled  to  do  so  by  mandamus, 
but  it  cannot  be  compelled  by  mandamus  to  appropriate  the 
sums  named  in  the  statement  of  the  fire  and  police  board. — lb. 

FRAUD: 

Judgments — Pleading — In  an  action  upon  a  judgment  an  an- 
swer which  alleges  that  defendant  employed  an  attorney  to 
conduct  his  defense  in  the  action  in  which  the  Judgment  was 
rendered,  and  expected  him  to  introduce  In  evidence  a  receipt 
for  the  indebtedness  sued  upon,  and  to  prove  the  payment  there- 
of by  certain  named  witnesses,  and  that  defendant  is  informed 
and  believes  and  upon  such  information  and  belief  alleges  that 
plaintiffs  colluded  and  conspired  with  his  attorney  whereby  said 
attorney  did  not  make  any  defense  and  allowed  a  false  and  fraud- 
ulent Judgment  to  be  entered  against  defendant,  is  insufficient 
to  charge  fraud  in  procuring  the  Judgment,  and  states  no  de- 
fense to  the  action. — Harter  v.  Shull,  162. 

Judgments — Collateral  Attack — ^In  an  action  upon  a  Judgment 
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a  defense  that  the  Judgment  was  procured  through  fraud  is  a 
collateral  attack. — Ih. 

FRAUDULENT  CONVEYANCES: 

Sales — Instructions— In  an  action  of  replevin  where  the  only 
issue  was  as  to  whether  defendant  had  sold  the  wagon  in  con- 
troversy to  plaintifts'  vendor  or  had  only  loaned  it,  it  was  error 
to  instruct  the  Jury  upon  the  question  of  fraudulent  conveyance 
of  personal  property. — Gray  v.  Sharp  et  al.,  139. 

Execution  Sale— Innocent  Purchaser — ^Where,  at  an  execution 
sale,  a  Junior  execution  creditor  purchased  the  property  to  pro- 
tect his  Junior  lien,  such  sale  cannot  he  set  aside  hy  other 
creditors  as  fraudulent  without  connecting  the  purchaser  with 
such  fraud. — The  H.  B.  Claflin  Co.  v.  Lass  et  al.,  156. 

Same — Evidence — Harmless — Error — In  an  action  to  set  aside 
an  execution  sale  on  the  ground  of  fraud,  where  the  evidence 
wholly  failed  to  connect  the  purchasers  with  the  fraud,  the  ex- 
clusion of  corroborative  testimony  which  tended  to  prove  the 
fraud  on  the  part  of  the  Judgment  debtors  but  did  not  show  any 
participation  therein  by  the  purchaser,  was  not  prejudicial 
error. — lb. 

Replevin  —  Pleading  Evidence — In  an  action  of  replevin  to 
recover  property  from  an  officer  taken  under  an  execution 
where  plaintiff  claims  the  property  by  purchase  from  the  exe- 
cution defendant,  the  defense  that  the  sale  to  plaintifT  was 
void  because  not  followed  by  an  immediate  and  continuous 
change  of  possession  is  admissible  under  a  general  denial  of 
plaintiff's  title,  and  it  is  not  necessary  that  such  defense  be 
specially  pleaded. — Israel,  U.  S.  Marshal,  v.  Day,  200. 

Replevin— Salee^lnstructions — ^In  an  action  of  replevin  to  re- 
cover property  from  an  officer  taken  under  execution  where 
plaintiff  claimed  to  have  purchased  the  property  from  the  exe- 
cution debtor  and  defendant  claimed  that  the  sale  to  plaintiff 
was  void  because  not  followed  by  an  immediate  delivery  and 
continuous  change  of  possession,  an  instruction  which  told  the 
Jury  that  the  controlling  question  was  whether  or  not  the 
property  at  the  time  it  was  taken  under  execution  was  owned 
by  and  in  the  possession  of  plaintiff  or  the  execution  debtor,  and 
that  if  the  property  was  that  of  plaintiff  their  verdict  should  be 
for  plaintiff,  was  erroneous  and  misleading,  because  it  failed 
to  distinguish  between  a  title  good  as  between  the  parties  to 
the  sale  and  one  good  as  against  the  creditors  of  the  seller. — lb. 

Replevin— Sales — Change  of  Possession — Instructions — ^In  a  con- 
test of  the  title  to  personal  property  as  between  a  purchaser  and 
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the  creditors  of  the  seller,  an  instruction,  that,  to  make  the  sale 
valid  as  against  creditors  of  the  seller,  the  change  of  possession 
must  be  open,  notorious  and  visible,  but  that  "to  constitute  a 
visible  and  actual  change  of  possession  it  is  not  necessary  that 
the  property  be  actually  moved  from  one  locality  to  another  if 
the  buyer  does  such  acts  as  make  visible  signs  of  his  owner- 
ship and  maintains  that  relation  to  the  property  purchased  which 
owners  of  property  generally  sustain  to  their  own  property," 
is  erroneous  in  falling  to  require  the  sale  to  be  accompauied  by 
immediate  delivery,  and  the  change  of  possession  required  by 
the  instruction  is  not  such  actual  change  as  is  required  by  the 
statute.  The  instruction  is  also  defective  in  failing  to  explain 
in  what  cases  removal  of  the  property  is  not  required,  and  in 
failing  to  define  what  acts  of  ownership  would  be  suflicient. — lb. 

GUARANTY : 

Bonds — Sureties — ^An  oral  guaranty,  given  by  the  obligee  In  a 
bond  to  a  surety  on  the  bond  to  Induce  the  surety  to  sign  the 
bond,  is  not  void. — Waid  v.  Hobson,  54. 

Same— Promise  to  Answer  Debt  of  Another — ^Where  plaintiff, 
who  held  a  bill  of  sale  to  certain  cattle,  transferred  the  bill  of 
sale  in  consideration  of  the  conveyance  to  him  of  real  estate, 
and  took  a  bond  from  the  grantors  to  satisfy  an  incumbrance 
on  the  real  estate,  and  in  order  to  induce  defendant  to  sign  the 
bond  as  a  surety,  represented  to  defendant  that  he  was  the 
owner  of  the  cattle  and  had  left  them  in  the  possession  of  the 
party  who  executed  the  bill  of  sale,  and  offered  to  assign  the 
bill  of  sale  to  defendant,  so  that  he  might  protect  himself,  and 
gave  defendant  his  oral  personal  guaranty  that  the  cattle  were  as 
he  had  represented  them,  and  would  be  turned  over  when  called 
for.  the  guaranty  was  an  original  contract  and  not  a  promise  to 
answer  the  debt  of  another,  and  in  an  action  by  plaintiff  upon 
the  bond  a  failure  of  plaintiff's  guaranty  was  a  valid  and  good 
defense. — lb. 

Bonds — Sureties — Fraud — Instructions — In  an  action  upon  & 
bond  where  the  surety  defended  by  alleging  that  he  was  induced 
to  sign  the  bond  by  the  personal  guaranty  of  plaintiff  of  the 
existence  of  certain  facts  which  would  protect  defendant  from 
liability,  and  alleging  a  breach  of  the  guaranty,  the  court  prop- 
erly refused  an  instruction  on  the  question  of  fraudulent  repre- 
sentations, although  the  instruction  was  a  correct  statement  of 
the  law  in  cases  where  relief  is  sought  on  that  ground. — lb. 

Same — Statu  Quo — In  an  action  against  a  surety  on  a  bond,  the 
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defendant  alleged  that  he  was  induced  to  sign  the  bond  as  a 
surety  by  the  personal  guaranty  of  plaintiff  that  he  was  the 
owner  of  certain  cattle  to  which  he  held  a  bill  of  sale,  and  which 
bill  of  sale  he  assigned  to  defendant,  and  alleged  a  breach  of  the 
guaranty.  The  eyidence  showed  that  the  bill  of  sale  had  been 
lost.  Held,  that  an  instruction  requested  by  plaintiff  that,  to 
enable  defendant  to  avail  himself  of  the  defense  of  failure  of 
consideration,  he  must  return  the  bill  of  sale,  was  properly  re- 
fused.— lb. 

Same— Enquiry-r-In  an  action  by  the  obligee  against  a  surety  on 
a  bond  where  defendant  alleged  that  he  was  induced  to  sign  the 
bond  by  the  personal  guaranty  of  plaintiff  that  he  was  the  owner  of 
certain  cattle  to  which  he  held  a  bill  of  sale  and  which  bill  of  sale 
he  assigned  to  defendant,  it  was  not  incumbent  on  defendant  to 
make  any  inquiry  as  to  the  truth  or  falsity  of  plaintiff's  state- 
ments, and  an  instruction  requested  by  plaintiff,  that  if  defend- 
ant could  have  protected  himself  against  the  false  representa- 
tions of  plaintiff  by  ordinary  care  and  prudence  he  could  not 
avail  himself  of  the  defense  of  fraud,  was  properly  refused. — lb. 

Contracts — Qoods  Sold  and  Delivered — ^An  action  by  a  publish- 
ing company  against  a  party  who  contracted  for  a  route  for  the 
circulation  and  sale  of  its  paper  and  against  other  parties  who 
guaranteed  the  contract  of  the  circulator,  is  an  action  upon  the 
guaranty  contract,  and  not  an  action  for  goods  sold  and  deliv- 
ered, and  the  code  provision  authorizing  an  action  for  goods 
sold  and  delivered  to  be  brought  in  the  county  where  the  plain- 
tiff resides  or  where  the  goods  were  sold  does  not  apply. — Smith 
et  al.  V.  The  Post  Printing  and  Publishing  Co.,  238. 

Contracts — Place  of  Trial — ^The  fact  that  a  contract  of  guar- 
anty was  executed  and  dated  in  the  county  where  suit  was 
brought  upon  it  does  not  make  it  a  contract  to  be  performed  in 
that  county  so  as  to  deprive  the  defendants  of  the  right  to  re- 
move the  cause  for  trial  to  the  county  of  their  residence. — lb. 

HOMESTEADS: 

Execution  Liens — ^Where  an  execution  was  sued  out  and  levied 
upon  real  estate  prior  to  the  designation  of  the  real  estate  as  a 
homestead  by  the  execution  defendant,  the  execution  lien  is 
superior  to  the  homestead  claim. — Jones  et  al.  v.  Olson,  144. 

Mortgages — Defective  Acknowledgment— Where  a  husband  and 
wife  executed  a  deed  of  trust  on  their  homestead  to  obtain  an 
extension  of  time  of  an  indebtedness  due  from  them  to  a  build- 
Ing  and  loan  association  which  indebtedness  was  secured  by 
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valid  deed  of  trust  on  the  same  premises,  such  new  trust  deed 
will  not  be  cancelled  as  to  the  wife's  homestead  rights  because 
the  notary  public  taking  the  acknowledgment  was  a  stockholder 
in  the  building  and  loan  association,  where  no  offer  was  made 
to  pay  the  debt,  make  good  her  covenants  nor  to  reinstate  the 
former  lien  substituted  by  the  new  deed  of  trust. — ^Hlrzel  v. 
Schwartz  et  al.,  470. 

INJUNCTION: 

Costs — ^Where  plaintift  sought  an  injunction  against  defend- 

0 

ant  and  defendant,  by  cross-complaint,  sought  an  injunction 
against  plaintiff,  and  both  parties  failed  to  make  a  case,  each 
party  should  pay  the  costs  incurred  by  his  suit — Paterson  v. 
Nurnberg  et  al.,  223. 

INJUNCTION  BONDS:     See  BONDS. 

INSTRUCTIONS: 

Practice — Mathematical  Computation — ^Where  the  amount  of 
recovery,  if  any,  is  merely  a  matter  of  mathematical  computa- 
tion, it  is  not  error  for  the  court  to  make  the  computation  and 
instruct  the  Jury,  if  they  find  for  plaintifF,  they  should  estimate 
the  damage  at  a  specified  sum. — Baldwin  et  al.  v.  The  Central 
Savings  Bank,  7. 

IMeasure  of  Damage — ^Where  the  court  had  already  instructed 
the  Jury  that  if  they  found  for  plaintift  they  should  estimate  the 
damage  at  a  specified  sum,  an  instruction  requested  upon  the 
measure  of  damage  was  properly  refused. — lb. 

Requested — It  is  not  error  to  refuse  to  give  instructions  re- 
quested If  they  are  substantially  given  in  other  instructions. — ^Ib. 

Bonds — Sureties — Guaranties — Fraud — In  an  action  upon  a 
bond  where  the  surety  defended  by  alleging  that  he  was  induced 
to  sign  the  bond  by  the  personal  guaranty  of  plaintifF  of  the 
existence  of  certain  facts  which  would  protect  defendant  from 
liability,  and  alleging  a  breach  of  the  guaranty,  the  court  prop- 
erly refused  an  instruction  on  the  question  of  fraudulent  rep- 
resentations, although  the  instruction  was  a  correct  statement 
of  the  law  in  cases  where  relief  is  sought  on  that  ground. — Waid 
v.  Hobson,  64. 

Same — Statu  Quo — In  an  action  against  a  surety  on  a  bond, 
the  defendant  alleged  that  he  was  induced  to  sign  the  bond  as 
a  surety  by  the  personal  guaranty  of  plaintiff  that  he  was  the 
owner  of  certain  cattle  to  which  he  held  a  bill  of  sale,  and  which 
bill  of  sale  he  assigned  to  defehdant,  and  alleged  a  breach  of  the 
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guaranty.  The  evidence  showed  that  the  bill  of  sale  had  been 
lost.  Held,  that  an  instruction  requested  by  plaintiff  that,  to 
enable  defendant  to  avail  himself  of  the  defense  of  failure  of 
consideration,  he  must  return  the  bill  of  sale,  was  properly 
refused. — lb. 

Same — Enquiry — ^In  an  action  by  the  obligee  against  a  surety 
on  a  bond  where  defendant  alleged  that  he  was  induced  to  sign 
the  bond  by  the  personal  guaranty  of  plaintiff  that  he  was  the 
owner  of  certain  cattle  to  which  he  held  a  bill  of  sale  and  which 
bill  of  sale  he  assigned  to  defendant,  it  was  not  incumbent  on 
defendant  to  make  any  enquiry  as  to  the  truth  or  falsity  of 
plaintiff's  statements,  and  an  instruction  requested  by  plaintiff, 
that  if  defendant  could  have  protected  himself  against  the  false 
representations  of  plaintiff  by  ordinary  care  and  prudence  he 
could  not  avail  himself  of  the  defense  of  fraud,  was  properly 
refused. — lb. 

Attorney  and  Client — Employment  by  Another  Attorney — Lia- 
bility of  Client — ^Where  defendants  employed  an  attorney  to  per- 
form certain  services  and  said  attorney  employed  plaintiffs,  who 
were  also  attorneys,  to  assist  him,  and  although  defendants  knew 
the  services  were  being  performed  by  plaintiffs,  they  believed 
that  plaintiffs  were  proceeding  under  employment  of  their  at- 
torney and  that  he  alone  was  liable  for  their  fees,  defendants 
are  not  liable  to  plaintiffs  for  their  fees,  and  an  instruction  which 
told  the  Jury  that  if  plaintiffs  performed  the  services  and  de- 
fendants knew  they  were  being  rendered,  defendants  were  liable, 
is  erroneous. — ^McCarthy  et  al.  v.  Crump  et  al.,  110. 

Appellate  Practice— Exceptions — If  instructions  to  a  jury  em- 
brace distinct  legal  propositions,  and  any  one  of  the  proposi- 
tions is  sound,  such  instructions  can  not  be  reviewed  by  the 
appellate  court  upon  a  general  exception  to  the  charge,  but  if 
the  charge  is  wholly  bad  or  embraces  but  a  single  legal  propo- 
sition, a  general  exception  is  sufficient,  and  special  exceptions 
are  unnecessary. — Schollay  v.  Moffit-West  Drug  Co.,  126. 

Principal  and  Agent — Sales — Ratification — In  an  action  for 
goods  sold  to  defendant's  unauthorized  agent  in  several  different 
bills  evidenced  by  orders  made  at  different  times  by  the  agent, 
an  instruction  that  an  appropriation  by  defendant  of  any  por- 
tion of  the  articles  purchased  would  render  defendant  liable 
for  the  whole,  was  erroneous.  An  appropriation  of  the  goods 
or  a  portion  of  the  goods  purchased  under  one  order  or  contract 
would  not  be  a  ratification  of  a  purchase  under  an  entirely 
separate  and  different  contract. — lb. 
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Not  Responsive  to  Issues — Sales— In  sn  action  of  replevin  for 
a  wagon  where  plaintiffs  claimed  that  their  vendor  purchased 
the  wagon  from  defendant,  and  defendant  denied  that  he  sold 
the  wagon,  but  claimed  that  he  had  only  temporarily  loaned  it 
to  plaintiff's  vendor,  and  there  was  no  evidence  tending  to  show 
that  defendant  invested  said  vendor  with  apparent  ownership 
and  title  to  the  wagon,  or  permitted  him  to  hold  himself  out  to 
the  world  as  the  owner,  it  was  error  to  instruct  the  Jury  that, 
although  defendant  had  not  sold  the  wagon  to  said  vendor,  if  he 
invested  him  with  apparent  ownership  and  permitted  him  to  hold 
himself  out  to  the  world  as  the  owner,  and  on  the  strength  of 
such  ownership,  plaintiffs  purchased  it  for  a  valuable  consider- 
ation, they  should  find  for  plaintiffs. — Gray  v.  Sharp  et  al.,  139. 

Same — Fraud — In  an  action  of  replevin  where  the  only  issue 
was  as  to  whether  defendant  had  sold  the  wagon  in  controversy 
to  plaintiffs'  vendor  or  had  only  loaned  it,  it  was  error  to  in- 
struct the  Jury  upon  the  question  of  fraudulent  conveyance  of 
personal  property. — lb. 

Appellate  Practice — Harmless  Error — ^Where  the  facts  are 
such  that  the  trial  court  could  have  directed  the  verdict  that 
was  returned,  had  he  been  requested  to  do  so,  errors  in  the  in- 
structions given  are  immaterial,  and  will  not  be  considered  on 
appeal. — Parsons  v.  Parsons,  154. 

Negligence — Electric  Wires — Location — ^In  an  action  against 
an  electric  light  company,  where  the  negligence  alleged  was  that 
defendant  permitted  its  wires  to  be  uninsulated  and  exposed, 
and  the  evidence  showed  that  the  wires  were  attached  to  the 
residence  of  plaintiff's  father  beneath  and  within  easy  reach 
of  a  window,  at  which  point  the  injury  occurred,  an  instruction 
which  told  the  Jury  that  the  only  matter  they  could  consider  was 
whether  or  not  defendant  was  negligent  in  the  condition  of  the 
wire,  and  that  they  could  not  consider  the  question  of  negli- 
gence in  placing  the  wire  at  the  place  where  it  was  fastened 
to  the  wall,  was  erroneous.  The  location  of  the  wire  was  a 
material  factor  in  determining  the  degree  of  care  to  be  exer- 
cised in  maintaining  it  in  a  reasonably  safe  condition. — ^Walters 
v.  The  Denver  Consolidated  Electric  Light  Co.,  192. 

Negligence — ^In  an  action  against  an  electric  light  company  by 
a  boy  twelve  years  old  for  injuries  caused  by  coming  in  contact 
with  an  uninsulated  wire  placed  on  his  father's  residence  within 
reach  of  a  window,  an  instruction  that  absolved  defendant  from 
liability  for  the  condition  of  the  wire,  except  as  to  persons  hav- 
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ing  some  duty  or  business  to  perform  at  the  point  where  the 
wire  was  exposed,   was  erroneous. — lb. 

Replevin — Sale — Statute  of  Fraud — In  an  action  of  replevin 
to  recover  property  from  an  officer  taken  under  execution  where 
plaintift  claimed  to  have  purchased  .the  property  from  the  exe- 
cution debtor  and  defendant  claimed  that  the  sale  to  plaintiff 
was  void  because  not  followed  by  an  immediate  delivery  and 
continuous  change  of  possession,  an  instruction  which  told  the 
Jury  that  the  controlling  question  was  whether  or  not  the  prop- 
erty at  the  time  it  was  taken  under  execution  was  owned  by 
and  in  the  possession  of  plaintiff  or  the  execution  debtor,  and 
that  if  the  property  was  that  of  plaintiff  their  verdict  should  be 
for  plaintiff,  was  erroneous  and  misleading,  because  it  failed  to 
distinguish  between  a  title  good  as  between  the  parties  to  the 
sale  and  one  good  as  against  the  creditors  of  the  seller. — Israel, 
U.  S.  Marshal,  v.  Day,  200. 

Replevin — Sales — Change  of  Possession — In  a  contest  of  the 
title  to  personal  property  as  between  a  purchaser  and  the  credit- 
ors of  the  seller,  an  instruction,  that,  to  make  the  sale  valid  as 
against  creditors  of  the  seller,  the  change  of  possession  must 
be  open,  notorious  and  visible,  but  that  "to  constitute  a  visible 
and  actual  change  of  possessibn  it  is  not  necessary  that  the 
property  be  actually  moved  froni  one  locality  to  another  if  the 
buyer  does  such  acts  as  make  visible  signs  of  his  ownership  and 
maintains  that  relation  to  the  property  purchased  which  owners 
of  property  generally  sustain  to  their  own  property,"  is  errone- 
ous in  failing  to  require  the  sale  to  be  accompanied  by  immedi- 
ate delivery,  and  the  change  of  possession  required  by  the  in- 
struction is  not  such  actual  change  as  is  required  by  the  statute. 
The  instruction  is  also  defective  in  failing  to  explain  in  what  cases 
removal  of  the  property  is  not  required,  and  in  failing  to  define 
what  acts  of  ownership  would  be  sufficient. — lb. 

Negligence — Burden  of  Proof — Railroads — Passengers — Plain-* 
tiff,  a  passenger  on  a  railroad  car,  was  injured  by  the  sudden 
Jerking  of  the  car  while  stopping  at  a  station,  which  caused  the 
plaintiff  to  be  violently  thrown  against  the  door-facing  and  at 
the  same  time  caused  the  open  door  of  the  car  to  suddenly 
swing  shut,  which  caught  and  injured  plaintiff's  hand.  Held, 
that  the  injury  was  not  caused  by  any  accident  to  the  train  or 
car  or  to  the  machinery  or  appliances  used  by  defendant  for 
the  transportation  of  passengers  such  as  would  relieve  plaintiff 
of  the  burden  of  proving  that  the  injury  was  chargeable  to  de- 
fendant's negligence,  and  an  instruction  which  relieved  plaintiff 
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of  such  burden  and  placed  upon  defendant  the  burden  of  show* 
Ing  that  the  injury  was  not  chargeable  to  its  negligence,  was 
reversible  error. — The  Denver  ft  Rio  Grande  Railroad  Co.  v. 
Fotheringham,  410. 

Same — ^Where  in  an  action  against  a  railroad  company  the 
court  by  an  erroneous  instruction  placed  the  burden  of  proof 
upon  defendant  to  show  that  the  accident  was  not  due  to  its 
negligence,  the  error  was  not  cured  by  another  instruction  which 
told  the  jury  that  the  burden  was  upon  plaintiff  to  prove  the 
negligence  of  defendant. — lb. 

Evidence — Damages — In  an  action  for  damage  for  the  removal 
and  conversion  of  certain  houses  and  the  conversion  of  certain 
cows,  where  the  uncontradicted  evidence  showed  that  plaintiff 
was  the  owner  of  the  property  and  that  defendant,  without  au- 
thority, removed  and  appropriated  the  houses,  and  that  persons 
in  whose  possession  plaintiff  had  left  the  cows,  without  any 
authority  sold  them  to  defendant  who  took  and  retained  them, 
it  was  not  error  to  submit  to  the  jury  only  the  question  of  dam- 
ages.— Pedroni  v.  ETppsteln,  424. 

Wills — ^Instructions  on  the  issue  of  undue  influence  in  the 
execution  of  a  will  discussed  and  approved. — Blackman  v.  Ed- 
sail  et  al.,  429. 

Action  for  Wages — ^In  an  action  for  the  value  of  services  where 
there  was  no  evidence  that  plaintiff  entered  the  employ  of  de- 
fendant under  an  agreement  whereby  he  was  to  receive  no  pay, 
an  instruction  to  the  effect  that  if  he  did  enter  the  employ  of 
defendant  under  such  contract,  then,  unless  the  plaintiff  proved 
a  later  contract  with  defendant  whereby  he  was  to  receive  pay, 
the  jury  must  find  for  defendant,  was  properly  refused. — Stevens 
V.  Walton,  440. 

Corporations — Corporate  Existence— Estoppel — ^In  an  action 
against  a  railroad  company  an  instruction  to  the  effect  that  if 
defendant  appeared  and  defended  the  suit,  and  appealed  from 
the  judgment  of  the  justice  of  the  peace  to  the  county  court,  it 
was  estopped  to  deny  its  corporate  existence,  states  a  correct 
principle  of  law  and  although  it  was  unnecessary.  If  the  de- 
fendant was  not  prejudiced  thereby,  it  was  not  reversible 
error.— The  Burlington  and  Missouri  River  Railroad  Co.  in  Ne- 
braska V.  Biirnh,  491. 

INSURANCE— PIRE : 

Subrogation — Statutory  Liability— Where  property  which  la 
insured  is  destroyed  by  fire  under  such  circumstances  that  the 
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owner  has  an  action  for  damage  against  the  person  causing  the 
fire,  and  the  owner  collects  the  insurance,  the  insurance  com- 
pany may  be  subrogated  to  the  right  of  the  owner  to  an  action 
against  the  person  responsible  for  the  fire,  whether  the  right  of 
action  be  statutory  or  at  common  law,  but  where  the  action  is 
statutory  it  must  be  brought  in  the  name  of  the  owner. — The 
Crissey  &  Fowler  Lumber  Co.  et  al.  y.  The  Denver  &  Rio  Grande 
Railroad  Co.  et  al.,  275. 

Limitation— The  fact  that  an  action  on  a  fire  insurance  policy 
was  not  commenced  within  the  time  limited  by  the  policy  and 
by-laws  of  the  company  within  which  such  action  might  be  com- 
menced would  not  defeat  the  action  if  the  plaintifF  was  induced 
to  delay  the  commencement  of  the  action  by  demands  of  the 
defendant  for  further  statement  and  information  concerning 
the  loss,  and  by  continual  promises  of  adjustment. — The  Farm- 
ers' Alliance  Mutual  Fire  Insurance  Co.  v.  Trombly,  513. 

Lo88 — Evidence — Evidence  discussed  and  held  sufficient  to  sus- 
tain a  judgment  in  an  action  upon  a  policy  of  fire  insurance  for 
loss  by  fire. — lb. 

Appellate  Practice — Evidence — ^Verdict — In  an  action  on  a  pol- 
icy of  fife  insurance  for  loss  by  fire  where  the  jury  returned  a 
verdict  for  plaintiff  upon  confiicting  evidence  submitted  to  them 
under  proper  instructions  and  there  is  sufficient  evidence  to  sup- 
port the  verdict,  it  will  not  be  reversed  on  the  ground  that  it 
is  against  the  weight  of  evidence  on  defendant's  plea  that  the 
fire  was  caused  by  the  wilful  act  of  plaintiff. — The  Farmers' 
Alliance  Mutual  Fire  Insurance  Co.  v.  Stewart,  517. 

INTOXICATING  LIQUORS: 

Cities  and  Towns — Violation  of  Ordinance — Selling  on  Sun- 
day— ^A  party  cannot  be  convicted  of  violating  a  town  ordinance 
by  selling  intoxicating  liquor  on  Sunday  where  the  prosecuting 
witness  purchased  the  liquor  at  the  instigation  of  the  town  for 
the  purpose  of  laying  a  foundation  for  the  prosecution. — ^Wilcox 
V.  The  People,  109. 

JUDGMENTS: 

Lunatics — Conservators — Notice — ^A  judgment  adjudging  a  per* 
son  a  lunatic  and  appointing  a  conservator  of  his  estate,  ren- 
dered without  notice  to  the  lunatic,  is  a  nullity. — Jones,  Con- 
servator, V.  Learned,  76. 

Lunatics — Conservators — Juries— A  judgment  declaring  a  per- 
son a  lunatic  and  appointing  a  conservator  of  his  estate,  without 
38 
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the  verdict  of  a  jury  finding  such  person  so  insane  or  distracted 
as  to  render  him  incapable  or  unfit  to  care  for  or  manage  his 
estate,  is  without  authority  and  void. — lb. 

Executions— Limitation — Statutory  Construction — ^The  act  of 
1891  (Session  Laws  1891.  page  246),  amending  section  1835,  Gen- 
eral Statutes,  and  providing  that  from  and  after  ten  years  from 
the  entry  of  final  Judgment  in  any  court  of  this  state  it  shall  be 
considered  as  satisfied  in  full  unless  revived  as  provided  by  law, 
is  prospective  only,  and  does  not  apply  to  Judgments  rendered 
prior  to  the  passage  of  the  act.  Execution  may  issue  on  Judg- 
ments rendered  prior  to  the  adoption  of  said  act  at  any  time 
within  twenty  years  from  the  entry  of  such  judgments. — Jones 
et  al.  V.  The  Stockgrowers'  National  Bank,  79. 

Appellate  Practice — Final  Judgment — Denying  Default — An  or- 
der quashing  service  of  summons  and  denying  a  default,  but 
entering  no  Judgment  against  plaintiff,  is  not  a  final  judgment 
that  can  be  reviewed  in  the  appellate  court. — Brockway  v.  The 
W.  &  T.  Smith  Co.,  96. 

Appellate   Practice — Presumption  of  Regularity — On  appeal  a 

judgment  of  a  court  of  general  Jurisdiction  having  jurisdiction 

of  the  subject-matter  and  parties,  and  power  to  enter  the  Judg- 

I  ment  in  question,  is  presumed  to  be  regular  in  every  respect 

unless  the  contrary  appears  from  the  record. — Carnahan  v.  Con- 
nolly, 98. 

Pleading — In  an  action  upon  a  judgment  a  denial  of  any  in- 
debtedness puts  nothing  in  issue. — Harter  v.  Shull,  162. 

Pleading — Payment — In  an  action  upon  a  judgment,  an  answer 
alleging  payment  of  the  obligation  upon  which  the  judgment  was 
rendered  prior  to  the  recovery  of  the  Judgment  states  no  defense 
to  the  action. — lb. 

Pleading — Fraud — In  an  action  upon  a  judgment  an  answer 
which  alleges  that  defendant  employed  an  attorney  to  conduct 
his  defense  in  the  action  in  which  the  Judgment  was  rendered, 
and  expected  him  to  introduce  In  evidence  a  receipt  for  the  in- 
debtedness sued  upon,  and  to  prove  the  payment  thereof  by 
certain  named  witnesses,  and  that  defendant  is  informed  and 
believes  and  upon  such  information  and  belief  alleges  that  plain- 
tiffs colluded  and  conspired  with  his  attorney  whereby  said  at- 
torney did  not  make  any  defense  and  allowed  a  false  and  fraud- 
ulent Judgment  to  be  entered  against  defendant,  is  insufficient 
to  charge  fraud  in  procuring  the  judgment,  and  states  no  defense 
to  the  action. — lb. 

Collateral  Attack — Fraud — In  an  action  upon  a  judgment  a  de- 
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fense  that  the  judgment  was  procured  through  fraud  is  a  col- 
lateral attack. — lb. 

Collateral  Attack — ^A  Judgment  rendered  by  a  court  of  compe- 
tent jurisdiction  cannot  be  collaterally  attacked  unless  it  is  ab- 
solutely void.  And  the  rule  applies  equally  to  domestic  and 
foreign   judgments. — lb. 

Cities  and  Towns — Violation  of  Ordinance— A  judgment  of  a 
police  magistrate  convicting  defendant  of  a  violation  of  a  town 
ordinance,  which  directs  that  in  default  of  the  payment  of  the 
fine  adjudged  against  defendant,  that  he  be  confined  in  the  town 
jail,  or  if  there  be  no  such  Jail,  in  the  county  jail,  is  warranted 
by  section  4435,  Mills'  Ann.  Stats.— Saner  et  al.  v.  The  Peo- 
ple, 307. 

Action  to  Vacate — Direct  Attack — ^An  action  brought  in  the 
court  where  a  judgment  was  rendered  to  vacate  such  judgment 
on  the  ground  that  no  notice  or  summons  was  served  on  the 
judgment  defendant,  is  a  direct  attack  on  the  judgment  sought 
to  be  vacated. — Symes  v.  Charpiot,  463. 

Sanr^e— Pleading — Estates  of  Decedents — ^Where  a  defendant 
in  an  action  died  pending  the  action,  and  his  administratrix  was 
substituted  and  Judgment  entered  against  her  as  such  admini- 
stratrix without  any  notice  or  summons  having  been  served  up- 
on her  and  without  any  appearance  by  her  in  the  action,  in  an 
action  by  her  in  the  same  court  to  vacate  such  Judgment,  an 
allegation  in  her  complaint  of  a  meritorious  defense  to  the  ac- 
tion in  which  the  Judgment  was  rendered  is  not  essential. — lb. 

Parties  —  Substitution  of  Administrator  —  Notice — Where  a 
party  defendant  died  pending  suit,  and  his  administratrix  was 
substituted  as  party  defendant,  and  judgment  rendered  against 
her  without  any  notice  or  summons  having  been  served  on  her 
and  without  any  appearance  by  her  in  the  action,  the  judgment 
was  void. — lb. 

Estates  of  Decedents — Collateral  Attack — Where  pending  ad- 
ministration of  an  estate  a  Judgment  against  the  administratrix 
was  tendered  to  the  county  court  for  filing  and  classification, 
an  objection  to  the  filing  and  classification  on  the  ground  that 
the  administratrix  was  substituted  as  party  defendant  in  the 
action  and  judgment  rendered  against  her  without  any  notice 
or  summons  having  been  served  upon  her  and  without  any  ap- 
pearance in  the  cause  by  her,  was  not  a  collateral  attack  on  the 
judgment,  and  the  county  court  had  jurisdiction  and  it  was  its 
duty  to  have  heard  the  defense  of  the  administratrix  to  the 
judgment. — Symes  v.  The  People,  466. 
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Void  for  Want  of  Jurisdiction — The  defense  that  a  judgment 
is  void  for  want  of  Jurisdiction  of  the  person  of  defendant  in  the 
court  rendering  the  judgment  is  available  to  the  defendant  in 
any  proceeding  on  the  Judgment. — lb. 

Appellate  Practice— Exceptions — Evidence— Where  trial  is  to 
a  Jury  no  exception  to  the  Judgment  is  necessary  in  order  to 
enable  the  appellate  court  to  consider  the  question  as  to  whether 
the  evidence  was  sufficient  to  support  the  Judgment. — Legere  v. 
Stewart,  472. 

Replevin — ^Termination  of  Right  of  Possession — Return — Where 
a  number  of  cattle  consisting  of  cows,  yearlings  and  calves  were 
taken  under  writ  of  replevin  and  defendant  by  answer  and  cross- 
complaint  claimed  the  right  of  possession  of  all  the  cattle  under 
a  lease,  and  ownership  of  one-half  of  the  yearlings  and  calves  as 
the  natural  increase  during  the  continuance  of  the  lease,  and 
before  trial  the  term  of  the  lease  had  expired,  a  judgment  for 
defendant  for  the  return  of  all  the  cattle  or  for  their  value  was 
erroneous. — lb. 

Replevin — Verdict — Return — In  an  action  of  replevin,  a  verdict 
for  defendant,  "We  find  that  he  was  entitled  to  the  possession 
of  the  property  described  in  the  complaint  at  the  institution  of 
this  suit«  and  we  award  him  a  return  of  the  same,"  will  not 
support  a  Judgment  for  the  return  of  the  property.  The  attempt 
to  award  a  return  was  not  a  finding  that  defendant  was  entitled 
to  a  return  as  required  by  code.  Power  to  award  a  return  be- 
longs to  the  court  after  the  Jury  has  found  that  the  party  is 
entitled  to  it.— lb. 

Law  of  the  Case — ^Tltle  to  Office — Emoluments— In  an  action  to 
try  title  to  an  office  a  Judgment  for  respondent  was  reversed  by 
the  court  of  appeals,  the  opinion  of  the  court  stating  that  relator 
was  lawfully  appointed  to  the  office  and  that  his  attempted  re- 
moval and  the  appointment  of  respondent  were  YOid  and  that 
the  Judgment  ought  to  have  been  one  ousting  respondent  and 
putting  the  relator  into  possession.  When  the  remittitur  was 
filed  in  the  lower  court  the  term  of  office  in  controversy  had  ex- 
pired and  the  parties  stipulated  that  the  judgment  of  the  court 
of  appeals  should  be  made  the  judgment  of  the  lower  conrt,  and 
an  order  for  such  judgment  was  signed.  Judgment  was  then 
entered  for  relator  for  costs  without  specifically  awarding  title 
to  the  office.  In  a  subsequent  action  by  relator  against  respond- 
ent to  recover  the  fees  and  emoluments  collected  by  respondent 
while  wrongfully  in  possession  of  the  office,  the  judgment  in  the 
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former  case  was  sufiOicient  to  establish  plaintiff's  right  and  he 
was  entitled  to  recover. — ^Jones  v.  Carver,  484. 

Appellate  Practice — Directing  Judgment — ^Where  a  cause  has 
been  twice  tried  without  material  change  of  the  evidence  and 
each  time  the  evidence  showed  plaintiff  to  be  entitled  to  a 
judgment  for  a  certain  sum,  and  there  is  no  reason  to  believe 
that  there  would  be  any  material  change  in  the  evidence  at 
another  trial,  the  judgment  of  the  lower  court  for  defendant  will 
be  reversed  and  judgment  for  plaintiff  directed. — ^Williams  v. 
Bishop  et  al.,  503. 

Lunatics — Conservators— Contempts— Appeal  Bonds — Satisfac- 
tion— ^Where  a  judgment  was  rendered  against  a  conservator  of 
the  estate  of  a  lunatic  in  favor  of  the  estate,  from  which  he  ap- 
pealed and  the  judgment  was  affirmed,  and  the  conservator  was 
committed  for  contempt  for  failure  to  pay  such  judgment  and 
confined  in  county  jail,  his  commitment  did  not  operate  to  sat- 
isfy his  obligaMon  nor  that  of  his  sureties  on  his  appeal  bond. 
— Duncan  v.  Thomas,  522. 

Appellate  Practice — Voluntary  Nonsuit — Dismissal — Redocket- 
ing  on  Error— Where,  after  plaintiffs  had  concluded  their  testi- 
mony and  rested,  defendant  moved  that  the  jury  be  directed  to 
return  a  verdict  for  defendant  and  the  court  announced  that  it 
woul  sustain  It,  whereupon  plaintiffs  asked  leave  to  take  a 
voluntary  nonsuit  without  prejudice  to  the  commencement  of 
another  action,  which  was  granted  and  judgment  was  entered 
accordingly.  The  judgment  was  one  in  favor  of  the  defendant 
and  against  the  plaintiffs,  from  which  no  appeal  by  defendant 
would  lie,  and  an  appeal  by  defendant  from  such  judgment  must 
be  dismissed,  but  as  the  court  would  have  jurisdiction  to  review 
the  judgment  on  writ  of  error  the  cause  will  be  redocketed  on 
error. — The  Florence  and  Cripple  Creek  Railroad  Co.  v.  Ma- 
loney,  526. 

JURIES: 

Lunatics — Conservators — Judgments-^A  judgment  declaring  a 
person  a  lunatic  and  appointing  a  conservator  of  his  estate,  with- 
out the  verdict  of  a  jury  finding  such  person  so  insane  or  dis- 
tracted as  to  render  him  incapable  or  unfit  to  care  for  or  man- 
age his  estate,  is  without  authority  and  void. — ^Jones,  Conserv- 
ator, V.  Learned,  76. 

Challenge  for  Cause — Harmless  Error — ^The  erroneous  overrul- 
ing of  challenges  for  cause  to  juries  is  not  prejudicial  where  it 
appears  that  neither  of  the  jurors  challenged  served  on  the  jury. 
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and  does  not  appear  that  the  challenging  party  exhausted  his 
peremptory  challenges  in  order  to  get  rid  of  them. — Blackman  t. 
Edsall  et  al.,  429. 

JURISDICTION: 

Appellate  Practice — Failure  to  Pray  Appeal  Within  Time — Ap- 
pearance— Waiver — The  requirement  of  the  code  that  an  appeal 
must  be  prayed  for  within  five  days  after  judgment  is  rendered 
is  Jurisdictional,  and  where  an  appeal  was  prayed  for  more  than 
five  days  after  the  Judgment  was  rendered,  the  appellee  by 
entering  a  general  appearance  in  the  appellate  court,  does  not 
waive  the  requirement,  but  the  appeal  must  be  dismissed  upon 
motion  made  at  any  time  before  final  hearing  and  Judgment. 
— Roseberry  v.  The  Valley  Building  and  Loan  Association.  448. 

Estates  of  Decedents — Judgments — Collateral  Attack — Where 
pending  administration  of  an  estate  a  Judgment  against  the  ad- 
ministratrix was  tendered  to  the  county  court  for  filing  and 
classification,  an  objection  to  the  filing  and  classification  on  the 
ground  that  the  administratrix  was  substituted  as  party  defend- 
ant in  the  action  and  Judgment  rendered  against  her  without 
any  notice  or  summons  having  been  served  upon  her  and  with- 
out any  appearance  in  the  cause  by  her.  was  not  a  collateral 
attack  on  the  Judgment,  and  the  county  court  had  Jurisdiction 
and  it  was  its  duty  to  have  heard  the  defense  of  the  administra- 
trix to  the  Judgment. — Symes  v.  The  People.  466. 

Judgments— Void  for  Want  of  Jurisdiction — The  defense  that  a 
Judgment  is  void  for  want  of  Jurisdiction  of  the  person  of  de- 
fendant In  the  court  rendering  the  Judgment  is  available  to  the 
defendant  In  any  proceeding  on  the  Judgment. — lb. 

LEASES: 

Contracts — Assignment — Appraisement — Notice  —  A  lease  of 
real  estate  fixed  the  rental  value  for  five  years,  and  provided 
that,  at  the  end  of  five  years,  the  rental  should  be  fixed  for  the 
next  five  years  at  six  per  cent,  per  annum  of  the  appraised 
value  of  the  property  to  be  appraised  by  three  impartial  prop- 
erty owners,  one  to  be  selected  by  each  of  the  parties  thereto, 
their  heirs  or  lawful  assigns  or  agents,  and  the  two  thus  selected 
to  select  a  third.  The  lessee  assigned  the  lease  with  a  stipula- 
tion that  the  assignee  should  assume  all  liabilities  of  the  lessee. 
The  lease  was  again  assigned.  At  the  end  of  the  five  years  an 
appraisement  was  made  by  appraisers  selected  by  the  lessor  and 
the  subsequent  assignee  then  holding  the  lease,  aa  provided  In 
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the  contract  Held,  that  the  first  assignee  was  bound  to  the 
lessor  for  the  rent  as  fixed  by  the  appraisement,  notwithstanding 
no  notice  was  given  him  of  the  appraisement. — ^Wilson  v. 
Lunt,  48. 

Same— Evidence — ^Waiver — ^In  an  action  by  the  lessor  against 
the  first  assignee  to  recover  rent  as  fixed  by  the  appraisement, 
plaintiff  began  to  offer  proofs  as  to  the  details  of  the  appraise- 
ment when  defendant  said  there  was  no  issue  about  the  ap- 
praisement having  been  made,  but  that,  as  defendant  had  no 
notice  of  it,  he  was  not  bound.  Held,  a  waiver  of  proof  as  to 
the  details  of  the  appraisement,  except  as  to  lack  of  notice  to 
defendant,  and  that  plaintiff  was  relieved  of  proving  a  return 
of  the  appraisement  to  the  parties  as  required  in  the  con- 
tract— lb. 

Mines  and  Mining — Contracts — Development  Work — A  contract 
for  lease  of  a  mine  for  two  years  required  the  lessee  to  con- 
tinuously work  the  mine  with  reasonable  diligence  and  In  a 
workmanlike  manner  and  ,to  keep  the  same  timbered  during  the 
term  of  the  lease,  and  in  case  of  failure  the  lease  was  to  be- 
come void.  The  lessee  also  covenanted  to  do  a  certain  amount 
of  development  work  at  certain  stated  periods  during  the  term. 
Held,  that  the  special  covenant  to  do  the  development  work  did 
not  control  the  general  covenant  to  work  the  mine  continuously, 
and  that  a  discontinuance  of  mining  operations  for  two  months 
forfeited  the  lease,  and  that  the  pumping  of  water  from  the 
mine  during  the  two  months  did  not  satisfy  the  covenant  to  work 
the  mine  continuously. — The  Clear  Creek  Leasing,  Mining  and 
Milling  Co.  V.  The  Comstock  Gold-Silver  Mining  and  Milling 
Co..  480. 

UMITATION: 

Corporations— Failure  to  File  Annual  Report — Liability  of  Di- 
rectors— ^The  liability  of  directors  of  a  corporation,  under  section 
491,  Mills'  Ann.  Stats.,  for  failure  to  file  the  annual  report  as 
therein  required  is  a  statutory  penalty  and  is  barred  by  the 
statute  of  limitations  one  year  after  the  penalty  is  incurred,  and 
the  statute  begins  to  run  at  the  time  of  the  default  of  the  di- 
rectors and  not  at  the  time  the  debt  against  the  corporation  ma- 
tures or  is  made  payable. — Hazleton  v.  Porter  et  al.,  1. 

Judgments — Executions — Statutory  Construction — ^The  act  of 
1891  (Session  laws  1891,  page  246),  amending  section  1835,  Gen- 
eral Statutes,  and  providing  that  from  and  after  ten  years  from 
the  entry  of  final  judgment  in  any  court  of  this  state  it  shall  be 
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cdnsidered  as  satisfied  in  full  unless  reyived  as  provided  by  law, 
is  prospective  only,  and  does  not  apply  to  Judgments  rendered 
prior  to  the  passage  of  the  act.  Execution  may  issue  on  judg- 
ments rendered  prior  to  the  adoption  of  said  act  at  any  time 
within  twenty  years  from  the  entry  of  such  Judgments. — ^Jones 
et  al.  V.  The  Stockgrowers'  National  Bank,  79. 

Fire  Insurance — ^The  fact  that  an  action  on  a  fire  insurance 
policy  was  not  commenced  within  the  time  limited  by  the 
policy  and  by-laws  of  the  company  within  which  such  action 
might  be  commenced  would  not  defeat  the  action  if  the  plaintiff 
was  induced  to  delay  the  commencement  of  the  action  by  de- 
mands of  the  defendant  for  further  statement  and  information 
concerning  the  loss,  and  by  continual  promises  of  adjustment. 
— The  Farmers'  Alliance  Mutual  Fire  Insurance  Co.  v.  Trombly, 
513. 

LUNATICS: 

Conservators — Judgment*— Notice— A  Judgment  adjudging  a 
person  a  lunatic  and  appointing  a  conservator  of  his  estate,  ren- 
dered without  notice  to  the  lunatic,  is  a  nullity. — clones.  Conserv- 
ator, V.  Learned,  76. 

Conservators — Judgments — Juries — ^A  Judgment  declaring  a 
person  a  lunatic  and  appointing  a  conservator  of  his  estate, 
without  the  verdict  of  a  Jury  finding  such  person  so  insane  or  dis- 
tracted as  to  render  him  incapable  or  unfit  to  care  for  or  manage 
his  estate,  is  without  authority  and  void. — ^Ib. 

Conservators — Judgments — Contempts — Appeal  Bonds — Satis- 
faction— ^Wbere  a  Judgment  was  rendered  against  a  conservator 
of  the  estate  of  a  lunatic  in  favor  of  the  estate,  from  which  he 
appealed  and  the  Judgment  was  affirmed,  and  the  conservator 
was  committed  for  contempt  for  failure  to  pay  such  Judgment 
and  confined  in  county  Jail,  his  commitment  did  not  operate  to 
satisfy  his  obligation  nor  that  of  his  sureties  on  his  appeal 
bond. — ^Duncan  v.  Thomas,  522. 

Appeal  Bonds — Estat9  of  Lunatic — Conservator^— Where  objec- 
tions were  filed  to  the  report  of  a  conservator  of  the  estate  of  a 
lunatic,  and  Judgment  was  rendered  in  favor  of  the  estate  against 
the  conservator  from  which  he  appealed,  giving  an  appeal  bond 
running  to  the  estate  of  the  lunatic,  after  having  the  benefit  of 
the  appeal  which  was  decided  against  him,  the  conservator  is 
estopped  to  question  the  validity  of  the  appeal  bond  for  want  of 
an  obligee  therein. — lb. 
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Parties— Cities  and  Towns — ^Whefe  the  fire  and  police  board  of 
the  city  of  Denver,  by  resolution  which  was  duly  recorded,  ap- 
pointed plaintifE  a  patrolman,  and  afterwards  his  name  was 
erased  from  the  record  and  another  substituted,  in  an  action  of 
mandamus  by  plaintiff  against  the  city  and  fire  and  police  board 
to  compel  the  restoration  of  the  record  of  the  resolution  of  his 
appointment,  the  person  whose  name  was  substituted  in  the 
record  was  not  a  necessary  or  proper  party  to  the  proceeding. 
— The  City  of  Denver  et  al.  v.  The  People  ex  rel.  Burnett,  190. 

License  inspectors — ^The  city  council  of  the  city  of  Denver  will 
not  be  compelled  by  mandamus  to  make  an  appropriation  to  pay 
the  salaries  of  license  Inspectors  in  accordance  with  an  esti- 
mate furnished  by  the  fire  and  police  board  where  such  In- 
spectors are  not  provided  for  in  the  charter  and  nothing  appears 
in  the  alternative  writ  to  indicate  what  such  Inspectors  are  or 
how  the  ofiice  was  or  would  be  created,  or  how  the  inspectors 
were  or  would  be  appointed. — Hover  et  al.  v.  The  People  ex 
rel.  Adams  et  al.,  375. 

City  of  Denver — Appropriations— Fire  and  Poiice  Board — The 
charter  of  the  city  of  Denver  providing  that  the  fire  and  police 
board  shall  present  to  the  city  council  a  detailed  statement  of  the 
money  necessary  to  defray  the  expenses  of  that  department  for 
the  succeeding  year  and  that  the  city  council  shall  provide  for 
the  appropriation  of  money  sufficient  to  defray  such  expenses, 
using  the  estimates  of  the  board  as  a  basis  for  such  appropria- 
tion, and  conforming  thereto  as  nearly  as  the  condition  of  the 
city  finances  will  permit,  does  not  require  the  city  council  to 
appropriate  the  exact  sums  named  in  the  statement  of  the  fire 
and  police  board.  If  the  city  council  should  fail  to  make  any 
appropriation  for  the  use  of  the  fire  and  police  board  it  may  be 
compelled  to  do  so  by  mandamus,  but  It  cannot  be  compelled 
by  mandamus  to  appropriate  the  sums  named  in  the  statement 
of  the  fire  and  police  board. — lb. 

Practice — Demurrer — ^A  demurrer  to  the  answer  in  mandamus 
proceedings  relates  back  to  the  alternative  writ,  and  if  that  writ 
is  insufficient  it  should  be  so  adjudged. — lb. 

MEASURE  OF  DAMAGE:     See  DAMAGE. 

MECHANICS'  LIENS: 

IMines  and  Mining — Contract  to  Seii — improvements  by  Pur- 
cfiaser — ^Where  a  mine  owner  leased  certain  mining  property 
with  an  option  to  purchase  and  the  contract  was  in  ettect,  a  con- 
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tract  for  the  sale  of  the  property  with  an  obligation  on  the  part 
of  the  purchaser  to  operate  the  mine  and  to  invest  the  proceeds 
in  the  improvement  of  the  property,  and  for  the  purpose  of  de- 
veloping and  improving  said  property,  the  purchaser  purchased 
and  attached  to  the  property  certain  mill  fixtures,  an  ore  crusher, 
ore  cars,  drills  and  drill  supplies,  and  the  purchaser  having  for- 
feited his  contract,  the  owner  took  possession  of  the  property 
with  all  the  improvements,  the  dealer  who  sold  to  the  purchaser 
the  mill  fixtures,  etc.,  was  entitled  to  a  lien  on  the  interest  of 
the  owner  of  the  mine  in  the  property  for  the  price  of  the  ma- 
terial so  furnished. — The  Hendrie  ft  BolthofE  Manufacturing  Co. 
V.  The  Holy  Cross  Gold  Mining  and  Milling  Co.  et  al.,  341. 

MINES  AND  MINING: 

Mechanics'  Liens — Contract  to  Sell — Improvements  by  Pur- 
chaser— ^Where  a  mine  owner  leased  certain  mining  property 
with  an  option  to  purchase  and  the  contract  was  in  effect,  a  con- 
tract for  the  sale  of  the  property  with  an  obligation  on  the  part 
of  the  purchaser  to  operate  the  mine  and  to  invest  the  proceeds 
in  the  Improvement  of  the  property,  and  for  the  purpose  of  de- 
veloping and  improving  said  property,  the  purchaser  purchased 
and  attached  to  the  property  certain  mill  fixtures,  an  ore  crusher, 
ore  cars,  drills  and  drill  supplies,  and  the  purchaser  having  for- 
feited his  contract,  the  owner  took  possession  of  the  property 
with  all  the  improvements,  the  dealer  who  sold  to  the  purchaser 
the  mill  fixtures,  etc.,  was  entitled  to  a  lien  on  the  interest  of 
the  owner  of  the  mine  in  the  property  for  the  price  of  the  ma- 
terial so  furnished. — The  Hendrie  &  Bolthoft  Manufacturing  Co. 
V.  The  Holy  Cross  Gold  Mining  and  Milling  Co.  et  al.,  341. 

Lease — Contracts — Development  Work — ^A  contract  for  lease  of 
a  mine  for  two  years  required  the  lessee  to  continuously  work 
the  mine  with  reasonable  diligence  and  in  a  workmanlike  man- 
ner and  to  keep  the  same  timbered  during  the  term  of  the  lease, 
and  in  case  of  failure  the  lease  was  to  become  void.  The  lessee 
also  covenanted  to  do  a  certain  amount  of  development  work  at 
certain  stated  periods  during  the  term.  Held,  that  the  special 
covenant  to  do  the  development  work  did  not  control  the  general 
covenant  to  work  the  mine  continuously,  and  that  a  discontinu- 
ance of  mining  operations  for  two  months  forfeited  the  lease, 
and  that  the  pumping  of  water  from  the  mine  during  that  two 
months  did  not  satisfy  the  covenant  to  work  the  mine  continu- 
ously.—The  Clear  Creek  Leasing,  Mining  and  Milling  Co.  v.  The 
Comstock  Gold-Silver  Mining  and  Milling  Co.,  480. 
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Corporations — Railroads— Names— Where  a  railroad  company 
for  convenience  designated  a  portion  of  its  line  by  a  different 
name  than  that  of  the  company,  and  the  name  so  used  is  not  the 
legal  name  of  any  corporation,  and  an  action  was  brought  against 
it  under  the  designated  name  and  summons  was  served  upon 
the  company  and  it  appeared  and  defended  the  action  without 
making  any  objection  to  the  misnomer,  a  judgment  in  the  case 
is  as  effective  against  the  company  as  if  it  had  been  correctly 
named  if  the  plaintiff  move  properly. — The  Burlington  and  Mis- 
souri River  Railroad  Ck).  in  Nebraska  v.  Burch,  491. 

MORTGAGES: 

Water  Rights — Conveyances — Notice — ^Where  a  canal  company 
conveyed  water  rights  by  contracts  which  provided  that,  when 
the  capacity  of  the  canal  had  been  sold,  the  canal  and  other 
properties  and  franchises  of  the  company  were  to  become  the 
property  of  the  water  right  owners,  which  contracts  and  deeds 
were  recorded  in  the  counties  along  the  line  of  the  canal,  and 
lateral  ditches  were  taken  out  and  lands  in  cultivation  along  the 
entire  line  of  the  canal,  and  the  books  of  the  canal  company 
would  have  disclosed  that  the  entire  capacity  of  the  canal  had 
been  sold,  a  mortgagee  who  took  a  mortgage  upon  the  canal  and 
property  of  the  company,  after  the  capacity  had  been  sold, 
was  charged  with  notice  that  the  capacity  of  the  canal  had 
been  sold,  and  that  the  company  had  nothing  to  incumber  at  the 
date  of  the  mortgage. — The  New  La  Junta  and  Lamar  Canal  Co. 
V.  Kreybill,  26. 

Water  Rights — Parties — ^Where  a  canal  company  sold  water 
rights  with  a  stipulation  that  when  the  capacity  of  the  canal 
was  sold,  the  ownership  of  the  canal  and  other  property  and 
franchises  of  the  company  should  vest  in  the  water  right  own- 
ers and  by  a  decree  of  court  the  canal  was  conveyed  to  a  new 
company  organized  by  said  water  right  owners  for  the  purpose 
of  managing  and  operating  the  property,  and  the  directors  of 
the  new  company  conspired  and  operated  with  the  holder  of  a 
mortgage  on  the  canal  system  executed  by  the  old  company  after 
it  had  sold  the  entire  capacity  of  its  canal  to  water  rights  owners, 
to  enable  said  mortgagee  to  enforce  its  invaMd  mortgage,  the 
water  right  owners  were  proper  parties  to  bring  an  action  to 
cancel  said  mortgage  and  to  restrain  said  directors  and  mort- 
gagee from  further  attempting  to  obtain  payment  thereof  from 
the  property  of  the  canal  system. — lb. 

Water  Rights — Conveyances — After  Acquired   Rights — A  deed 
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of  trust  conveying  land  together  with  all  ditches  and  water  rights 
thereunto  belonging  without  any  specific  mention  or  description 
of  the  ditch  or  water  right,  does  not  convey  an  after  acquired 
water  right  and  ditch  not  in  existence  at  the  time  the  trust  deed 
was  executed. — Grippen,  Trustee,  v.  Comstock  et  al.,  89. 

Same— Appurtenances— Plaintiff  took  a  deed  of  trust  conveying 
certain  land,  together  with  all  ditches  and  water  rights  there- 
unto belonging.  Afterwards  the  grantor  constructed  a  ditch 
and  used  the  water  therefrom  at  all  times  in  irrigation  of  the 
land  conveyed  by  deed  of  trust  to  plaintiff.  About  the  time  the 
ditch  was  completed  the  grantor  executed  to  defendant  a  deed  of 
trust  to  land  adjoining  that  conveyed  to  the  plaintiff  and  in  the 
deed  of  trust  conveyed  the  ditch  by  particular  description,  and 
the  water  right  thereby  acquired.  Defendant  had  no  notice  of 
any  intention  on  the  part  of  the  grantor  to  appropriate  and 
use  the  water  so  as  to  become  an  appurtenant  to  the  land  con- 
veyed by  the  first  deed  of  trust.  Held,  that  the  ditch  and  water 
right  did  not  become  an  appurtenant  to  the  land  on  which  the 
water  was  used  so  as  to  vest  in  plaintiff,  but  that  the  express 
conveyance  thereof  to  defendant  vested  in  defendant  the  superior 
title.— lb. 

Application  for  Loan — After  Acquired  Water  Right — Notice — 
Where  a  deed  of  trust  conveyed  land  together  with  all  ditches 
and  water  rights  thereto  belonging  without  any  specific  mention 
of  an  after  acquired  water  right  and  subsequently  constructed 
ditch,  statements  made  in  an  unrecorded  application  for  the  loan 
or  to  the  mortgagee  in  reference  to  such  ditch  and  water  right 
could  have  no  force  or  effect  against  a  subsequent  mortgagee 
to  whom  the  ditch  and  water  right  were  expressly  conveyed 
by  deed  of  trust  where  said  second  mortgagee  had  no  knowledge 
of  such  statements. — Tb. 

Bills  and  Notes — ^Trust  Deeds— Unauthorized  Foreclosure — Pur- 
chaser with  Notice — Where  the  payee  of  a  note  secured  by  a 
deed  of  trust  transferred  the  note  before  maturity,  and  after- 
wards through  fraudulent  representations  obtained  from  the 
holder  possession  of  two  unpaid  interest  coupons  cut  from  said 
note  and  without  the  knowledge  or  consent  of  the  owner  of  the 
note  the  trustee  proceeded  to  foreclose  the  deed  of  trust  for  the 
default  in  payment  of  the  two  interest  coupons  and  at  the  sale 
the  property  was  bought  by  said  payee  the  foreclosure  was  a 
nullity  and  a  purchaser  from  said  payee,  with  knowledge  of  the 
facts  acquired  no  title  as  against  the  holder  of  the  note  and 
cannot  object  to  a  foreclosure  of  the  deed  of  trust  by  the  legal 
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holder  of  the  note. — Cheney  et  al.  v.  Murto»  Administrator  of 
Tarbutt'8  Bstate,  149. 

Judicial  Fpreciosure — 8ale»-^In  a  Judicial  foreclosure  of  a 
mortgage  the  sherlfE  alone  Is  authorized  to  execute  the  decree  of 
foreclosure  and  sell  the  land,  and  It  Is  error  for  the  court  to  ap- 
point a  commissioner,  other  than  the  sheriff,  to  make  such  fore- 
closure sale,  where  such  appointment  Is  at  the  time  objected  to. 
—Blitz  et  al.  V.  Moran,  253. 

Deeds  of  Trust — Release  Deeds — Record — innocent  Purchaser— 
A  release  deed  hy  the  trustee  In  a  deed  of  trust  Is  such  deed 
or  conveyance  as  comes  within  the  meaning  of  our  recording 
act,  and  where,  after  the  maturity  of  the  notes  secured  by  a 
deed  of  trust,  the  trustee  executed  to  the  owner  of  the  equity 
of  redemption  a  release  deed  which  was  placed  on  record  and 
which  recited  that  It  was  executed  at  the  request  of  the  payee 
of  the  notes  and  in  consideration  of  their  payment  In  full,  when. 
In  fact,  the  notes  had  not  been  paid,  and  the  release  was  ex- 
ecuted without  the  authority  or  knowledge  of  the  holder  of  said 
notes,  as  between  the  holder  of  the  notes  and  the  owner  of  the 
equity  of  redemption,  the  release  was  fraudulent  and  void,  but 
one  who  purchased  from  the  owner  for  value  without  notice  of 
the  fact  that  the  notes  had  not  been  paid,  acquired  a  title  free 
from  the  lien  of  the  deed  of  trust. — The  Delta  County  Land  and 
Cattle  Co.  V.  Talcott,  316. 

Bills  and  Notes-^Negotlabllity — ^A  provision  In  a  promissory 
note  secured  by  deed  of  trust,  to  the  effect  that  if  any  of  the  in- 
terest coupons  should  remain  due  and  unpaid  for  thirty  days 
the  note  and  accrued  Interest  might  immediately  be  collected 
according  to  the  tenor  of  the  deed  of  trust,  does  not  import  into 
the  note  the  terms  of  the  deed  of  trust  so  as  to  render  the  note 
non-negotiable. — Campbell  et  al.  v.  The  Equitable  Securities  Co., 
417. 

Same— Payments — Principal  and  Agent — Release — A  promis- 
sory note  and  deed  of  trust  securing  the  same  were  executed 
to  a  securities  company  In  Colorado,  but  the  note  and  coupons 
were  made  payable  at  a  bank  in  New  York.  The  note  was 
transferred  to  another  company  soon  after  its  execution.  The 
payor  remitted  the  money  to  the  payee,  the  Colorado  company, 
to  pay  the  coupons  as  they  fell  due,  so  that  the  money  should 
reach  its  office  several  days  before  maturity,  and  always  re- 
ceived an  acknowledgment  of  the  receipt  of  the  money  and 
later  received  the  coupon.  One  of  the  letters  acknowledging 
receipt  of  the  money  by  the  payee  company  stated  that  the  coupon 
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would  be  sent  when  received  from  the  holder.  The  holder  of  the 
note  collected  all  the  coupons  at  the  New  York  bank  except  the 
last,  which  was  collected  from  the  Colorado  company.  The  payor 
paid  the  principal  to  the  Colorado  company,  wno  converted  the 
money  and  failed  to  pay  it  to  the  holder.  Held,  that  the  payor 
was  charged  with  notice  of  the  transfer  of  the  note,  and  that 
payment  to  the  Colorado  company  was  not  a  satisfaction  of  the 
note  and  a  release  of  the  trust  deed  by  the  trustee  at  the  request 
of  the  Colorado  company  was  void. — lb. 

Same — Innocent  Purchaser — Where  a  loan  company  loaned 
money  and  took  a  deed  of  trust  to  secure  the  same  and  part  of 
the  consideration  was  that  it  should  pay  ofT  a  former  negotiable 
note  and  deed  of  trust  on  the  same  land,  and  did  remit  the 
money  to  pay  off  the  same  to  the  payee  of  the  note,  who  caused' 
a  release  to  be  executed  by  the  trustee  in  the  former  deed  of 
trust,  but  the  note  having  been  transferred  before  maturity,  the 
payee  converted  the  money  and  failed  to  pay  it  over  to  the 
holder,  the  company  making  the.  second  loan  was  charged  with 
notice  of  all  that  was  disclosed  by  the  former  deed  of  trust,  and 
stood  in  no  better  position  than  the  payor  of  the  note,  and  was 
not  an  innocent  purchaser. — lb. 

Homestead — Defective  Acknowledgment — Where  a  husband 
and  wife  executed  a  deed  of  trust  on  their  homestead  to  obtain 
an  extention  of  time  of  an  indebtedness  due  from  them  to  a 
building  and  loan  association,  which  indebtedness  was  secured 
by  valid  deed  of  trust  on  the  same  premises,  such  new  trust 
deed  will  not  be  cancelled  as  to  the  wife's  homestead  rights 
because  the  notary  public  taking  the  acknowledgment  was  a 
stockholder  in  the  building  and  loan  association,  where  no  offer 
was  made  to  pay  the  debt,  make  good  her  covenants  nor  to  re- 
instate the  former  lien  substituted  by  the  new  deed  of  trust. — 
Hirzel  V.   Schwartz  et  al.,  470. 

Foreclosure  Sales — Postponement — Notice— Where  a  mortgage 
foreclosure  sale  was  advertised  for  a  certain  day,  and  the  prop- 
erty was  not  offered  for  sale  on  that  day,  but  on  the  day  follow- 
ing, the  sheriff  proceeded  to  sell  the  property  which  was  bid  in 
by  the  mortgagee,  and  the  certificate  of  sale  stated  that  the 
sale  was  made  on  the  day  It  was  advertised  to  be  sold,  the  sa^e 
was  void,  and  a  deed  thereunder  conveyed  nothing,  but  the  deed 
constituted  a  menace  to  mortgagee's  right  of  redemption,  and  if 
he  was  unable  to  redeem  he  was  entitled  to  have  the  property 
legally  sold,  and  an  action  by  him  to  set  aside  the  sale  and  can- 
cel the  certificate  and  deed  was  erroneously  dismissed. — ^Brown 
V.  Belles,  529. 
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Cities  and  Towns — Defective  Sidewaiks — Notice— In  an  action 
against  a  city  for  personal  injuries  caused  by  falling  on  a  de- 
fective sidewalk,  it  must  be  shown  that  the  city  had  knowledge 
of  the  defect,  or  that  it  had  existed  such  a  length  of  time  as  to 
impart  notice,  and  had  not  exercised  reasonable  diligence  to 
repair  the  defect.— The  City  of  Boulder  v.  Weger,  69. 

Same — Evidence — In  an  action  against  a  city  for  personal  in- 
juries caused  by  falling  on  a  defective  wooden  walk,  evidence 
that  the  wooden  walks  of  the  city  generally  were  in  defective 
condition  does  not  establish  the  particular  defect  in  question, 
nor  charge  defendant  with  notice  of  such  particular  defect. — lb. 

Cities  and  Towns — Dangerous  Walks — Drains — ^Where  a  city 
keeps  open  for  public  travel  a  much  frequented  cross-walk,  it 
is  its  duty  to  use  ordinary  care  to  keep  the  walk  in  a  reasonably 
safe  condition  for  travel,  although  it  may  be  necessary  to  con- 
struct drains  to  remove  surface  water.  And  a  city  is  liable 
for  an  injury  to  a  person  who,  without  fault  of  his  own,  fell  upon 
a  cross-walk  made  dangerous  by  the  accumulation  and  freezing 
of  surface  water  and  snow,  where  the  city  had  notice  of  such 
dangerous  condition. — The  City  of  Denver  v.  Cochran,  72. 

Same— Evidence — Letters — Notice — In  an  action  against  a 
city  for  injuries  caused  by  falling  on  a  dangerous  cross-walk, 
a  letter  written  by  the  inspector  of  public  works,  in  the  line  of 
his  duty  concerning  the  walk,  was  admissible  in  evidence  after 
his  death,  to  show  that  the  city  had  notice  of  the  dangerous  con- 
dition of  the  walk. — lb. 

Same — Objections — ^Where  part  of  a  letter  is  admissible  In 
evidence  to  show  notice  to  a  city  of  the  dangerous  condition  of 
a  cross-walk,  the  admission  of  the  entire  letter  over  an  objection 
that  it  is  "immaterial  and  incompetent"  is  not  erroneous,  although 
part  of  the  letter  should  not  have  been  read  to  the  Jury  if  such 
part  had  been  specifically  objected  to. — lb. 

Personal  injuries — Excessive  Damages — In  an  action  against 
a  town  for  damage  for  personal  injuries,  where  plaintifT,  before 
the  injury,  was  a  strong,  healthy  woman,  earning  from  $1  to  $1.50 
per  day  from  her  work,  and  by  the  injury  she  was  rendered  unfit 
to  perform  her  ordinary  work,  and  is  unable  to  earn  anything,  a 
verdict  for  $2,000  will  not  be  held  excessive — The  Town  of  Colo- 
rado City  V.  Smith,  172. 

Evidence — Admissions — Not  Prejudicial — In  an  action  against 
a  town  for  injuries  caused  by  a  defective  sidewalk,  the  admission 
in  evidence  of  a  conversation  had  with  the  mayor,  wherein  he 
admitted  that  he  had  known  of  the  defect  for  a  long  while  prior 
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to  the  accident,  and  had  directed  it  to  be  repaired,  was  not 
prejudicial  vhere  the  evidence,  outside  of  the  conversation,  was 
amply  sutBcient  to  charge  the  town  with  notice  of  the  defective 
condition  of  the  sidewalk. — lb. 

Cities  and  Towns— Defective  Walics — Notice— Evidence — ^In  an 
action  against  a  town  for  injuries  from  a  fall  occasioned  by  a 
loose  plank  in  the  sidewalk  where  the  evidence  located  the 
exact  defect  that  caused  the  injury,  it  was  then  competent,  in 
order  to  prove  notice  to  defendant,  to  show  that  similar  defects 
existed  in  the  immedidate  vicinity  of  the  place  where  the  acci- 
dent occurred. — lb. 

Prima  Facie  Case — Evidence — ^In  an  action  against  an  electric 
light  company  where  the  evidence  shows  that  its  wires  were 
attached  to  the  residence  of  plaintiffs  father  about  fourteen 
inches  beneath  a  window  where  the  insulators  and  transformer 
were  situated ;  that  plaintiff,  a  boy  of  twelve  years  of  age,  seeing 
one  of  the  insulators  off  the  bracket,  reached  down  and  replaced 
it  and  in  doing  so  received  a  shock  and  was  injured ;  that  at  the 
time  of  the  accident  the  wire  for  the  distance  of  one  and  one- 
half  Inches  was  uninsulated  and  exposed,  the  facts  establish  a 
prima  facie  case  of  negligence  against  the  defendant. — Walters  v. 
The  Denver  Consolidated  Electric  Light  Co.,  192. 

Contributory  Negligence — Question  for  Jury — In  an  action 
against  an  electric  light  company,  the  question  as  to  whether 
plaintifT,  a  twelve-year-old  boy,  was  guilty  of  contributory  ne- 
gligence in  attempting  to  replace  an  insulator  on  its  bracket, 
is  one  for  the  Jury  to  determine. — lb. 

Electric  Wires — Location — Instructions — ^In  an  action  against 
an  electric  light  company,  where  the  negligence  alleged  was 
that  the  defendant  permitted  its  wires  to  be  uninsulated  and 
exposed,  and  the  evidence  showed  that  the  wires  were  attached 
CO  the  residence  of  the  plaintiff's  father  beneath  and  within  easy 
reach  of  a  window,  at  which  point  the  injury  occurred,  an  in- 
struction which  told  the  Jury  that  the  only  matter  they  could 
consider  was  whether  or  not  defendant  was  negligent  in  the 
condition  of  the  wire,  and  that  they  could  not  consider  the  ques- 
tion of  negligence  in  placing  the  wire  at  the  place  where  it  was 
fastened  to  the  wall,  was  erroneous.  The  location  of  the  wire 
was  a  material  factor  in  determining  the  degree  of  care  to  be 
exercised  in  maintaining  it  in  a  reasonably  safe  condition. — lb. 

Instructions — In  an  action  against  an  electric  light  company  by 
a  boy  twelve  years  old  for  injuries  caused  by  coming  in  con- 
tact with  an  uninsulated  wire  placed  on  his  father's  residence 
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within  reach  of  a  window,  an  instruction  that  absolved  defendant 
from  liability  for  the  condition  of  the  wire,  except  as  to  persons 
having  some  duty  or  business  to  perform  at  the  point  where  the 
wire  was  exposed,  was  erroneous. — lb. 

Pleading — Damage  by  Fire — Statutory  and  Common-Law  Li- 
ability— In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  property  destroyed  by  fire,  where  plaintiff  in  one  count 
alleged  a  statutory  liability  without  reference  to  the  question 
of  negligence,  and  in  another  count  alleged  a  common-law  li- 
ability based  wholly  upon  defendant's  negligence,  the  complaint 
stated  two  distinct  causes  of  action,  and  it  was  prejudicial  error 
to  compel  plaintiff  to  elect  upon  which  count  he  would  proceed, 
and  to  strike  the  other  count  from  the  complaint. — The  Crissey 
&  Fowler  Lumber  Co.  et  al.  v.  The  Denver  ft  Rio  Grande  Rail- 
road Co.  et  al.,  275. 

Pleading — Separate  Counts — Railroads — Damage  by  Fire — ^In 
an  action  against  a  railroad  company  to  recover  damages  for 
property  destroyed  by  fire,  the  complaint  contained  one  count 
predicated  solely  upon  the  defendant's  negligence  in  causing 
and  setting  out  a  fire  upon  its  right  of  way,  and  in  and  about 
its  depot  and  platform,  and  in  negligently  causing  and  permitting 
it  to  escape  from  its  right  of  way  to  plaintiff's  property.  Another 
count  charged  a  liability  for  the  results  of  fire  caused  in  the 
operation  of  defendant's  line  of  road,  and  specified  various  al- 
leged negligent  acts  in  such  operation,  particularly  the  dangerous 
condition  of  the  right  of  way  at  the  place  where  the  fire  origin- 
ated by  permitting  inflammable  and  combustible  material  to  ac- 
cumulate thereon,  by  which  the  fire  was  communicated  to  plain- 
tiff's property,  and  the  negligent  construction  of  defendant's 
depot  and  platform,  and  a  failure  to  provide  and  maintain  suit- 
able appliances  to  extinguish  fire.  Another  count  alleged  the 
negligent  placing  and  leaving  of  a  car  of  powder  on  defendant's 
tracks  in  its  yards  in  violation  of  a  city  ordinance,  and  the  negli- 
gent failure  to  remove  the  car  of  powder  from  its  exposed  posi- 
tion when  the  fire  originated,  whereby  the  firemen  of  the  city 
were  deterred  and  prevented  from  extinguishing  the  fire.  Held, 
that  the  different  counts  are  not  repetitions  of  the  same  facta 
so  as  to  be  obnoxious  to  the  code  provision  prohibiting  unneces- 
sary repetition,  and  that  it  was  prejudicial  error  to  require  plain- 
tiff to  elect  one  count  upon  which  to  proceed  and  to  strike  the 
others  from  the  complaint. — lb. 

Same — Statutory   and   Com  men- Law    Liability — In    an    action 
against  a  railroad  company  to  recover  damages  for  property  de- 
39 
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fitroyed  by  fire  where  the  complaint  alleged  a  statutory  liability 
tmd  a  common-law  liability  in  separate  counts,  and  plain- 
tiff was  compelled  to  elect  upon  which  count  to  pro- 
ceed, and  having  elected  to  proceed  upon  the  common-law  count 
was  permitted  to  amend  it  so  as  to  include  the  allegations  of  a 
statutory  liability,  a  ruling  of  the  court  restricting  plaintiff  to 
the  common-law  remedy  was  prejudicial  error. — lb. 

Railroads — Damage  by  Fire — Evidence — ^In  an  action  against 
a  railroad  company  to  recover  damages  for  property  destroyed 
by  fire  where,  in  addition  to  the  allegation  of  negligence  in  op- 
erating the  road  and  starting  the  fire,  plaintiff  alleged  negligence 
in  permitting  inflammable  and  combustible  material  to  accumu- 
late and  remain  upon  the  right  of  way,  whereby  the  fire  was 
communicated  to  the  plaintiff's  property,  and  during  several  days 
of  the  trial  plaintiff  was  not  permitted  to  Introduce  any  evidence 
as  to  the  dangerous  condidtion  of  the  right  of  way,  although 
such  testimony  was  offered,  the  court  ruling  that  plaintiff  was 
restricted  in  its  right  of  recovery  to  a  showing  of  negligence  in 
the  defective  construction  or  careless  handling  of  defendant's 
locomotives,  such  ruling  of  the  court  was  prejudicial  error,  and 
its  prejudicial  effect  was  not  cured  by  the  court  subsequently 
ruling  otherwise  and  permitting  the  evidence  to  be  introduced. — 
lb. 

Same — In  an  action  against  a  railroad  conpany  to  recover  dam- 
ages for  property  destroyed  by  fire,  testimony  as  to  the  condition 
of  an  engine  belonging  to  the  defendant,  and  which  was  shown 
to  have  passed  on  the  track  close  to  the  place  where  the  fire 
originated  a  few  minutes  before  its  discovery,  by  a  witness  who 
examined  the  engine  a  week  or  two  weeks  after  the  fire,  was 
admissible,  and  its  exclusion  was  error. — lb. 

Same — Id  an  action  against  a  railroad  company  to  recover  dam- 
ages for  property  destroyed  by  fire,  where  the  only  engine  that 
could  have  set  the  fire  was  identified,  evidence  of  the  setting  out 
of  fires  at  other  times  and  places  by  other  engines  belonging  to 
defendant  was  properly  excluded. — lb. 

Railroads — Damage  by  Fire — Evidence — In  an  action  against 
a  railroad  company  to  recover  damages  for  property  destroyed 
by  fire,  the  fact  of  the  origin  of  the  fire  should  be  established 
like  any  other  material  fact  In  the  case.  The  jury  within  certain 
limits  may  be  permitted  to  infer  the  fact  upon  circumstances 
proved,  but  such  proof  should  be  amply  sufficient  to  rebut  the 
probabllllty  of  the  fire  having  originated  in  any  other  way.  con- 
sidering the  facts,  circumstances  and  conditions  of  the  particu- 
lar case,  as  disclosed  by  the  evidence. — lb. 
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Burden  of  Proof — Railroads — PaMongera — ^The  general  rule  is 
that  the  party  charging  negligence  must  prove  it.  But  where 
a  passenger  on  a  railroad  is  injured  in  an  accident  to  the  ma- 
chinery, appliances,  or  means  provided  for  his  transportation, 
he  is  only  required  to  prove  the  fact  of  the  injury  and  show  that 
it  was  caused  by  the  failure  or  insufficiency  of  some  of  the  agen- 
cies provided  for  the  carriage,  and  the  burden  is  then  transferred 
to  the  carrier  to  show  its  freedom  from  fault  and  that  the  acci- 
dent could  not  have  been  prevented  by  the  utmost  skill,  care  and 
prudence — The  Denver  &  Rio  Grande  Railroad  Co.  v.  Fothering- 
ham,  410. 

Same— Instructions — PlaintifT,  a  passenger  on  a  railroad  car, 
was  injured  by  the  sudden  Jerking  of  the  car  while  stopping  at 
a  station,  which  caused  the  plaintifT  to  be  violently  thrown 
against  the  door-facing  and  at  the  same  time  caused  the  open 
door  of  the  car  to  suddenly  swing  shut,  which  caught  and  injured 
the  plalntifT's  hand.  Held,  that  the  injury  was  not  caused  by 
any  accident  to  the  train  or  car  or  to  the  machinery  or  appliances 
used  by  the  defendant  for  the  transportation  of  passengers  such 
as  would  relieve  plaintiff  of  the  burden  of  proving  that  the  Injury 
was  chargeable  to  defendant's  negligence,  and  an  instruction 
which  relieved  plaintlfF  of  such  burden  and  placed  upon  defend- 
ant the  burden  of  showing  that  the  injury  was  not  chargeable 
to  its  negligence,  was  reversible  error. — lb. 

Same — ^Where  in  an  action  against  a  railroad  company  the 
court,  by  an  erroneous  instruction  placed  the  burden  of  proof 
upon  defendant  to  show  that  the  accident  was  not  due  to  its 
negligence,  the  error  was  not  cured  by  another  instruction  which 
told  the  Jury  that  the  burden  was  upon  plaintiff  to  prove  the  neg- 
ligence of  defendant. — lb. 

Railroads — Fires — Evidence— In  an  action  against  a  railroad 
company  for  damage  caused  by  fire,  evidence  that  immediately 
after  the  passage  of  the  defendant's  train  over  its  track  through 
plaintiff's  farm  the  fire  started  at  its  track,  and  that  prior  to 
the  passage  of  the  train  no  fire  was  there,  was  sufficient  to 
warrant  a  submission  to  the  Jury  of  the  question  whether  the  fire 
was  chargeable  to  the  passing  train  and  to  sustain  a  verdict 
that  it  was. — The  Burlington  and  Missouri  River  Railroad  Co.  in 
Nebi^aska  v.  Burch,  491. 

NEGOTIABLE  INSTRUMENTS:    See  BILLS  AND  NOTES. 

NONSUIT: 

Appellate  Practice — Judgments^— Dismissal — Redocketing  on 
Error — Where,  after  plaintiffs  had  concluded  their  testimony  and 
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rested,  defendant  moved  that  the  Jury  be  directed  to  return  a 
verdict  for  defendant  and  the  court  announced  that  it  would 
sustain  It,  whereupon  plaintiffs  asked  leave  to  take  a  voluntary- 
nonsuit  without  prejudice  to  the  commencement  of  another  ac- 
tion which  was  granted  and  judgment  was  entered  accordingly. 
The  judgment  was  one  in  favor  of  the  defendant  and  against  the 
plaintiffs  from  which  no  appeal  by  defendant  would  lie,  and  an 
appeal  by  defendant  from  such  judgment  must  be  dismissed,  but 
as  the  court  would  have  jurisdiction  to  review  the  judgment 
on  writ  of  error  the  cause  will  be  redocketed  en  error. — The 
Florence  &  Cripple  Creek  Railroad  Co.  v.  Maloney,  526. 

NOTICE: 

Water  Rights — Conveyances — Mortgages — ^Where  a  canal  com- 
pany conveyed  water  rights  by  contracts  which  provided  that,  when 
the  capacity  of  the  canal  had  been  sold,  the  canal  and  other 
properties  and  franchises  of  the  company  were  to  become  the 
property  of  the  water  right  owners,  which  contracts  and  deeds 
were  recorded  in  the  counties  along  the  line  of  the  canal,  and 
lateral  ditches  were  taken  out  and  lands  in  cultivation  along 
the  entire  line  of  the  canal,  and  the  books  of  the  canal  company 
would  have  disclosed  that  the  entire  capacity  of  the  canal  had 
been  sold,  a  mortgagee  who  took  a  mortgage  upon  the  canal  and 
property  of  the  company,  after  the  capacity  had  been  sold,  was 
charged  with  notice  that  the  capacity  of  the  canal  had  been  sold, 
and  that  the  company  had  nothing  to  incumber  at  the  date  of 
the  mortgage. — The  New  La  Junta  and  Lamar  Canal  Co.  v.  Krey- 
bill,  26. 

Cities  and  Towns — Negligence — Defective  Sidewalks — ^In  an 
action  against  a  city  for  personal  injuries  caused  by  falling  on 
a  defective  sidewalk,  it  must  be  shown  that  the  city  had  know- 
ledge of  the  defect,  or  that  it  had  existed  such  a  length  of  time 
as  to  impart  notice,  and  had  not  exercised  reasonable  diligence 
to  repair  the  defect.— The  City  of  Boulder  v.  Weger,  69. 

Same — Evidence— In  an  action  against  a  city  for  personal  in- 
juries caused  by  falling  on  a  defective  wooden  walk,  evidence 
that  the  wooden  walks  qf  the  city  generally  were  in  a  defective 
condition  does  not  establish  the  particular  defect  in  question, 
nor  charge  the  defendant  with  notice  of  such  particular  defect, 
—lb. 

Negligence — Evidence — Letters — In  an  action  against  a  city 
for  injuries  caused  by  falling  on  a  dangerous  cross-walk,  a  letter 
written  by  the  inspector  of  public  works,  in  the  line  of  his  duty, 
concerning  the  walk,  was  admissible  in  evidence  after  his  death. 
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to  show  that  the  city  had  notice  of  the  dangerous  condition  of 
the  walk. — ^The  City  of  Denver  v.  Cochran,  72. 

Lunatics — Conservators — Judgments — ^A  judgment  adjudging  a 
Iierson  a  lunatic  and  appointing  a  conservator  of  his  estate,  rend- 
ered without  notice  to  the  lunatic,  is  a  nullity. — ^Jones,  Conser- 
vator, V.  Learned,  76. 

Practics — Dismissal — Waiver — Appearance — ^Where  the  court 
of  its  own  motion  called  a  case  as  within  a  rule  for  dismissal  for 
want  of  prosecution,  and  plaintiff's  counsel  had  case  set  for 
hearing  on  question  as  to  whether  or  not  it  should  be  dismissed, 
and  voluntarily  appeared  at  such  hearing  and  without  objection 
went  into  the  trial  of  the  question,  he  waived  objection  that  no 
notice  was  served  upon  him. — Carnahan  v.  Connolly,  98. 

Principal  and  Agent — Notice  received  by  an  agent  affecting  the 
business  he  ia  authorized  to  transact  while  he  is  engaged  in  its 
transaction  is  notice  to  his  principal. — Schollay  v.  Moffltt-West 
Drug  Co.,  126. 

Conveyances — Record — ^Tltle — A  purchaser  of  real  estate  is 
bound  to  know  what  the  records  disclose  concerning  the  title, 
and  if  they  indicate  the  existence  of  some  outside  condition  by 
which  it  may  be  affected,  he  is  bound  to  investigate  and  is 
charged  with  knowledge  of  the  facts  to  which  an  investigation 
would  lead.  But  if  the  records  upon  their  face  are  complete, 
and  show  that  the  title  is  good,  in  the  absence  of  information 
to  the  contrary  from  any  other  source,  he  may  safely  rely  upon 
them. — The  Delta  County  Land  and  Cattle  Co.  v.  Talcott,  316. 

Deeds  of  Trust — Release  Deeds — Record — Innocent  Purcliaser — 
A  release  deed  by  the  trustee  in  a  deed  of  trust  is  such  deed 
or  conveyance  as  comes  within  the  meaning  of  our  recording 
act,  and  where,  after  the  maturity  of  the  notes  secured  by  a 
deed  of  trust,  the  trustee  executed  to  the  owner  of  the  equity 
of  redemption  a  release  deed  which  was  placed  on  record  and 
which  recited  that  it  was  executed  at  the  request  of  the  payee 
of  the  notes  and  in  consideration  of  their  payment  in  full,  when, 
in  fact,  the  notes,  had  not  been  paid,  and  the  release  was  exe- 
cuted without  the  authority  or  knowledge  of  the  holder  of  said 
notes,  as  between  the  holder  of  the  notes  and  the  owner  of  the 
equity  of  redemption,  the  release  was  fraudulent  and  void,  but 
one  who  purchased  from  the  owner  for  value  without  notice  of 
the  fact  that  the  notes  had  not  been  paid,  acquired  a  title  free 
from  the  lien  of  the  deed  of  trust. — ^Ib. 

Bills  and  Notes — Innocent  Purcliaser — Mortgages — ^Where  a 
loan  company  loaned  money  and  took  a  deed  oT  trust  to  secure 
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the  same  and  a  part  of  the  consideration  was  that  it  should  pay 
off  a  former  negotiable  note  and  deed  of  trust  on  the  same  land, 
and  did  remit  the  money  to  pay  off  the  same  to  the  payee 
of  the  note,  who  caused  a  release  to  be  executed  by  the  trustee 
in  the  former  deed  of  trust,  but  the  note  having  been  transferred 
before  maturity,  the  payee,  converted  the  money  and  failed  to 
pay  it  over  to  the  holder,  the  company  making  the  second  loan 
was  charged  with  notice  of  all  that  was  disclosed  by  the  former 
deed  of  trust,  and  stood  in  no  better  position  than  the  payor  of 
the  note,  and  was  not  an  innocent  purchaser. — Campbell  et  al  v. 
The  Equitable  Securities  Co.,  417. 

Mortgages — Foreclosure  Sales — Postponement — ^Where  a  mort- 
gage foreclosure  sale  was  advertised  for  a  certain  day,  and  the 
property  was  not  offered  for  sale  on  that  day,  but  on  the  day 
following  the  sheriff  proceeded  to  sell  the  property  which  was 
bid  in  by  the  mortgagee,  and  the  certificate  of  sale  stated  that 
the  sale  was  made  on  the  day  it  was  advertised  to  be  sold,  the 
sale  was  void,  and  a  deed  thereunder  conveyed  nothing,  but  the 
deed  constituted  a  menace  to  mortgagee's  right  of  redemption, 
and  if  he  was  unable  to  redeem  he  was  entitled  to  have  the  prop- 
erty legally  sold,  and  an  action  by  him  to  set  aside  the  sale  and 
cancel  the  certificate  and  deed  was  erroneously  dismissed. — 
Brown  v.  Belles,  529. 

OFFICES  AND  OFFICERS: 

Judgments — Law  of  the  Case — ^Title  to  OfHoe — Emoluments — 
In  an  action  to  try  title  to  an  office  a  Judgment  for  respondent 
was  reversed  by  the  court  of  appeals,  the  opinion  of  the  court 
stating  that  relator  was  lawfully  appointed  to  the  office  and 
that  his  attempted  removal  and  the  appointment  of  resnondent 
were  void  and  that  the  Judgment  ought  to  have  been  one  ousting 
respondent  and  putting  the  relator  into  possession.  When  the 
remittitur  was  filed  in  the  lower  court  the  term  of  office  in  con- 
troversy had  expired  and  the  parties  stipulated  that  the  Judg- 
ment of  the  court  of  appeals  should  be-  made  the  Judgment  of 
the  lower  court  and  an  order  for  such  Judgment  was  signed. 
Judgment  was  then  entered  for  relator  for  costs  without  spe- 
cifically awarding  title  to  the  office.  In  a  subsequent  action  by 
relator  against  respondent  to  recover  the  fees  and  emoluments 
collected  by  respondent  while  wrongfully  in  possession  of  the 
office,  the  Judgment  in  the  former  case  was  sufficient  to  establisa 
plaintiff's  right  and  he  was  entitled  to  recover. — ^Jones  v.  Carver, 
484. 
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Water  RIghU— Where  a  canal  company  sold  water  rights  with 
a  stipulation  that  when  the  capacity  of  the  canal  was  sold,  the 
ownership  of  the  canal  and  other  property  and  franchises  of  the 
company  should  vest  in  the  water  right  owners  and  hy  a  decree 
of  court  the  canal  was  conveyed  to  a  new  company  organized  by 
said  water  right  owners  for  the  purpose  of  managing  and  oper- 
ating the  property,  and  the  directors  of  the  new  company  con- 
spired and  operated  with  the  holder  of  a  mortgage  on  the  canal 
system  executed  by  the  old  company  after  it  had  sold  the  entire 
capacity  of  its  canal  to  water  rights  owners,  to  enable  said  mort- 
gagee to  enforce  its  invalid  mortgage,  the  water  right  owners 
were  proper  parties  to  bring  an  action  to  cancel  said  mortgage 
and  to  restrain  said  directors  and  mortgagee  from  further  at- 
tempting to  obtain  payment  thereof  from  the  property  of  the 
canal  system. — The  New  La  Junta  and  Lamar  Canal  Co.  v.  Krey- 
bill,  26. 

Appeal  Bonda — Action  Upon — Several  Damage — Injunction 
Bonds — ^Where  an  appeal  bond  is  made  payable  to  several  ap- 
pellees and  any  one  of  the  appellees  sustains  damage  through  the 
taking  of  the  appeal,  even  though  such  damage  is  several,  such 
appellee  may  maintain  a  several  action  upon  the  bond  therefor. 
And  the  same  principle  applies  to  an  action  upon  an  injunction 
bond. — Austin  v.  Snider  et  al.,  176. 

Same— Where  an  appeal  bond  and  an  injunction  bond-  were 
made  payable  to  plaintiff  and  two  other  appellees  one  of  whom 
was  sued  only  as  receiver,  and  whatever  interest  the  receiver 
had  was  held  for  the  benefit  of  plaintifP,  and  before  action  was 
commenced  on  the  bonds  said  receiver  was  by  the  court  dis- 
charge and  pending  the  appeal  the  other  payee  in  the  bonds 
died,  leaving  plaintiff  his  sole  heir  at  law,  and  no  reason  existed 
for  the  appointment  of  an  administrator  for  the  deceased  payee 
and  none  was  appointed,  plalntlfF  was  the  only  party  interested 
In  the  recovery  of  damages  upon  said  bonds  and  could  maintain 
a  several  action  thereon. — lb. 

Appeal  Bonds — Action  Upon — The  obligee  in  an  appeal  bond 
died  pending  the  appeal,  and  devised  her  entire  estate  to  plain- 
tifl!  charged  with  the  support  of  her  husband  during  his  life.  The 
husband  was  administrator  with  will  annexed.  No  debts  existed 
against  the  estate  of  testatrix.  The  husband  died  intestate,  without 
any  debts  and  leaving  plaintiff  as  his  only  heir.  No  administrator 
was  appointed  for  the  husband's  estate,  nor  was  any  one  ap- 
pointed to  succceed  him  as  administrator  of  his  wife's  estate. 
Held,  not  necessary  to  appoint  an  administrator  to  prosecute  an 
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action  upon  the  appeal  bond,  but  that  such  action  could  be  pros- 
ecuted by  the  plaintiff  in  her  own  name. — Austin  y.  Snider  et  al., 
182. 

Mandamus — Cities  and  Towns — ^Where  the  fire  and  police  board 
of  the  city  of  Denver,  by  resolution  which  was  duly  recorded, 
appointed  plaintiff  a  patrolman,  and  afterwards  his  name  was 
erased  from  the  record  and  another  substituted,  in  an  action  of 
mandamus  by  plaintlft  against  the  city  and  the  fire  and  police 
board  to  compel  the  restoration  of  the  record  of  the  resolution 
of  his  appointment,  the  person  whose  name  was  substituted  in 
the  record  was  not  a  necessary  or  proper  party  to  the  proceeding. 
— The  City  of  Denver  et  al.  v.  The  People  ex  rel.  Burnett,  190. 

Evidence— Value  of  Services — In  an  action  to  recover  for  ser- 
vices, plaintiff  is  a  competent  witness  to  testify  to  the  value  of 
his  services  and  may  be  permitted  to  answer  the  direct  question 
of  what  his  services  were  worth. — Stevens  v.  Walton.  440. 

Judgments — Substitution  of  Administrator— Notice— Where  a 
party  defendant  died  pending  suit  and  his  administratrix  wa3 
substituted  as  party  defendant,  and  Judgment  rendered  against 
her  without  any  notice  or  summons  having  been  served  on  her 
and  without  any  appearance  by  her  in  the  action,  the  Judgment 
was  void. — Symes  v.  Charpiot,  463. 

Choses  in  Action — Assignment — ^The  assignee  of  a  chose  in 
action  may  maintain  suit  thereon  in  his  own  name  before  a  Jus- 
tice of  the  peace. — ^Forsyth  v.  Ryan,  511. 

PARTNERSHIP: 

Bills  and  Notes — Pleading — ^In  an  action  against  a  partnership 
firm  upon  a  promissory  note  signed  by  the  firm,  an  answer  that 
a  member  of  the  firm  executed  the  note  for  a  purpose  outside 
the  partnership  business,  and  without  the  authority  of  his  co- 
partners, and  that  such  facts  were  known  to  the  payee  and  to 
the  plaintiff  before  the  note  was  endorsed  to  him,  stated  a  good 
defense  and  it  was  error  to  sustain  a  demurrer  thereto. — ^King 
et  al.  V.  Mecklenburg,  312. 

Evidence — In  an  action  to  charge  defendant  as  a  member  of  a 
partnership  a  newspaper  article  based  upon  an  interview  with 
defendant  in  which  it  was  stated  that  defendant  was  a  member 
of  such  partnership,  was  admissible  in  evidence,  although  the 
exact  words  used  by  defendant  in  the  interview  were  not  given, 
where  from  the  evidence  of  the  author  of  the  article  and  de- 
fendant the  Jury  would  be  Justified  in  believing  that  the  article 
was  a  substantially  correct  reproduction  of  the  interview. — 
Stevens  v.  Walton,  440. 
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Sama — ^In  an  action  to  charge  defendant  as  a  member  of  a 
partnership,  a  newspaper  article  based  upon  an  interview  with 
defendant  and  stating  that  defendant  and  another  had  formed 
such  partnership,  a  perusal  of  which  led  plaintiff  to  apply  to 
the  supposed  partnership  for  employment,  is  admi^ible  in  evi- 
dence whether  a  correct  reproduction  of  defendant's  language 
or  not,  where  it  is  shown  that  the  defendant  saw  the  article  and 
knew  that  it  resulted  from  an  interview  with  him,  and  made  no 
efPort  to  have  it  corrected. — lb. 

PERSONAL  INJURIES: 

Negligencs— Excessive  Damage — In  an  action  against  a  town 
for  damage  for  personal  injuries,  where  plaintiff,  before  the 
injury,  was  a  strong,  healthy  woman,  earning  from  |1  to  $1.50 
per  day  from  her  work,  and  by  the  injury  she  was  rendered  unfit 
to  perform  her  ordinary  work  and  Is  unable  to  earn  anything, 
a  verdict  for  $2,000  will  not  be  held  excessive. — The  Town  of 
Colorado  City  v.  Smith,  172. 

PHYSICIANS: 

Evidence — Confidential  Communications — Statutory  Construc- 
tion— Miirs  Ann.  Stats.,  section  4824,  providing  that  "a  phy- 
sician or  surgeon  duly  authorized  to  practice  his  profession  under 
the  laws  of  this  state,  shall  not,  without  the  consent  of  his  pa- 
tient, be  examined  as  to  any  information  acquired  in  attending 
the  patient,  which  was  necessary  to  enable  him  to  prescribe  or 
act  for  the  patient,"  does  not  include  physicians  practicing  out- 
side of  this  state,  and  not  authorized  or  licensed  to  practice 
under  the  laws  of  this  state,  and  such  unauthorized  physicians 
are  not  incompetent  to  testify  to  such  Information. — Head  Camp 
Pacific  Jurisdiction  Woodmen  of  the  World  v.  Loeher,  247. 

PLEADING: 

Statute  of  Frauds — ^In  an  action  for  damage  for  breach  of  con- 
tract where  the  complaint  fails  to  disclose  whether  or  not  the 
contract  is  In  writing,  if  the  defendant  desires  to  avail  himself 
of  the  statute  of  frauds,  he  must  specially  plead  it. — Baldwin  et 
al.  V.  The  Central  Savings  Bank,  7. 

Evidence — Damages — In  an  action  for  damages  for  the  failure 
of  defendant  to  deliver  cattle  according  to  his  contract  of  sale, 
a  complaint  which  set  forth  in  a  general  way  the  expense  and 
loss  to  plaintiff,  might  have  been  required  to  be  made  more  spe- 
cific upon  motion,  but,  in  the  absence  of  such  motion,  evidence 
that  plaintiff  had    paid    out    money    for    pasturage  on  which 


618  Index. 

PLEADING— Continued. 

to  put  the  cattle  when  gathered  and  employed  men  to  assist  in 
searching  the  range  for  them,  and  that  such  expense  was  in- 
curred by  agreement  with  defendant's  agent  who  represented 
defendant  in  the  sale,  was  admissible. — ^Farrer  v.  Caster,  41. 

Practice — ^Trials — Discretion  of  Court — Reading  Pleadings  to 
Jury — Harmfess  Errcr — ^The  details  of  the  trial  are  largely  with- 
in the  discretion  of  the  court,  and  it  is  not  an  abuse  of  that  dis- 
cretion to  permit  a  defendant  t6  read  the  pleadings  to  the  Jury 
where  it  does  not  appear  that  plaintiff  was  harmed  by  such 
readings. — Waid  v.  Hobson,  54. 

Same — Objections — Where  the  defendant,  in  his  opening  state- 
ment, read  to  the  Jury  the  complaint  and  answer,  if  the  plaintiff 
oojected  to  the  reading,  he  should  have  made  his  objection  before 
the  complaint  was  read.  After  the  complaint  was  read  to  the 
jury,  common  fairness  required  the  reading  of  the  answer  and 
an  objection  to  its  reading  was  properly  overruled. — lb. 

Practice — Objections— An  objection  to  the  reading  of  a  plead- 
ing to  the  Jury  without  stating  a  reason  for  the  objection  is 
worthless,  and  it  is  not  error  to  overrule  it. — lb. 

Claims  Against  County — illegality  of  Contract — Appropriation — 
In  an  action  against  a  county  upon  a  bill  for  printing  official 
ballots,  election  notices  and  list  of  nominations,  done  at  the  re- 
quest of  the  county,  defendant  cannot  question  its  liability  on 
the  ground  that  no  appropriation  was  made  therefor  prior  to 
contracting  the  debt,  unless  such  defense  be  specially  pleaded 
and  proved. — The  Board  of  County  Commissioners  of  San  Juan 
County  V.  Tulley,  113. 

Practice — Trespass — Motion  to  Make  More  Specific — ^Where 
a  complaint  against  several  defendants  charged  them  with  act- 
ing Jointly  in  the  commission  of  certain  trespasses,  either  through 
themselves  or  others,  plaintiff  was  not  required  to  set  out  the 
evidence  by  which  the  ultimate  facts  were  to  be  proven,  and  a 
motion  should  not  be  sustained  to  require  the  complaint  to  be 
made  more  specific  because  it  did  not  designate  the  particular 
wrongful  act  done  by  each  defendant,  nor  because  it  failed  to 
allege  a  conspiracy  between  the  defendants  to  do  the  acts 
charged,  nor  because  it  failed  to  allege  that  certain  individuals 
who  were  alleged  to  have  committed  acts  of  trespass  were  agents 
of  defendants  in  so  acting. — Commonwealth  Co.  v.  Nunn  et  al., 
117. 

Same — Corporations — Where  a  complaint  charges  a  corporation 
with  the  commission  of  a  trespass,  a  motion  should  not  be  sus- 
tained to  require  the  complaint  to  be  made  more  specific    be- 
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cause  it  fails  to  allege  through  what  particular  officers,  agents 
or  employees  of  the  corporation  the  trespass  was  committed. — lb. 

Practice— ^Redundant  Matter — Motion  to  Strilce— Where  a 
complaint  contains  redundant  matter,  advantage  cannot  be  taken 
thereof  on  motion  to  require  the  complaint  to  be  made  more  spe- 
cific, but  the  proper  remedy  is  by  motion  to  strike  out. — Ib^ 

Claims  Against  Counties — Appropriation — In  an  action  against 
a  county  by  a  physician  for  medical  services  and  attendance  to 
the  pauper  patients  of  the  county  under  a  contract  with  the 
board  of  county  commissioners,  it  is  not  necessary  for  the  com- 
plaint to  allege  an  appropriation  for  that  purpose  prior  to  the 
the  execution  of  the  contract,  if  such  appropriation  was  neces- 
sary, its  absence  is  a  matter  of  defense  to  be  pleaded  and  proved 
by  defendant. — Miller  v.  The  Board  of  County  Commissioners  of 
Weld  County,  120. 

Judgments — In  an  action  upon  a  judgment  a  denial  of  any  in- 
debtedness puts  nothing  in  issue. — Harter  v.  Shull,  162. 

Judgments— Payment — In  an  action  upon  a  judgment,  an  ans- 
wer alleging  payment  of  the  obligation  upon  which  the  judgment 
was  rendered  prior  to  the  recovery  of  the  judgment  states  no 
defense  to  the  action. — lb. 

Judgments — Fraud — In  an  action  upon  a  judgment  an  answer 
which  alleges  that  defendant  employed  an  attorney  to  conduct 
his  defense  in  the  action  in  which  the  judgment  was  rendered, 
and  expected  him  to  introduce  in  evidence  a  receipt  for  the 
indebtedness  sued  upon,  and  to  prove  the  payment  thereof  by 
certain  named  witnesses,  and  that  defendant  is  informed  and 
believes  and  upon  such  Information  and  belief  alleges  that  plain- 
tiffs colluded  and  conspired  with  his  attorney  whereby  said  at- 
torney did  not  make  any  defense  and  allowed  a  false  and  fraud- 
ulent judgment  to  be  entered  against  defendant,  is  insufficient 
to  charge  fraud  in  procuring  the  judgment,  and  states  no  defense 
to  the  action. — lb. 

Practice  —  Amendments  —  Ciiange  of  Cause  of  Action — An 
amendment  to  a  complaint  which  changes  the  cause  of  action 
as  stated  in  the  original  complaint  from  an  equitable  action  to  a 
legal  one  or.  vice  versa,  is  not  permissible. — Gibons  v.  The  Denver 
Brokerage  and  Construction  Co.  et  al.,  167. 

Replevin — Evidence— Statute  of  Frauds — In  an  action  of  re- 
plevin to  recover  property  from  an  officer  taken  under  an  execu- 
tion where  plaintiff  claims  the  property  by  purchase  from  the 
execution  defendant,  the  defense  that  the  sale  to  plaintiff  was  void 
because  not  followed  by  an  immediate  and  continuous  change  of 
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possession  Is  admissible  under  a  general  denial  of  plaintilTs 
title,  and  it  is  not  necessary  that  such  defense  be  specially 
pleaded. — Israel,  U.  S.  Marshall,  v.  Day,  200. 

Corporations — Stockholders — Right  to  Purchase  Stock — ^In  an 
action  by  one  stoclcholder  against  another,  a  complaint  which 
alleged  that  the  corporation  had  a  certain  amount  of  capital  stock 
for  sale  of  which  each  stockholder  had  a  right  to  purchase  a 
part  in  proportion  to  the  stock  held  by  him,  and  that  defendant 
caused  to  be  issued  and  sold  to  himself  a  large  number  of  shares 
in  excess  of  his  proportional  part,  but  which  failed  to  show  that 
defendant  had  not  acquired  a  right  to  such  excess  by  purchase 
from  some  other  stockholder  or  otherwise,  is  insufficient  to  al- 
lege a  wrongful  conversion  of  the  stock  by  defendant. — Crosby 
V.  Stratton,  212. 

Same — In  an  action  by  one  stockholder  against  another  a  com- 
plaint which  alleges  that  the  corporation  had  a  certain  amount  of 
capital  stock  for  sale,  of  which  each  stockholder  had  a  right  to 
purchase  a  part  in  proportion  to  the  amount  of  stock  held  by 
him,  but  that  defendant  caused  to  be  issued  to  himself  a  large 
number  of  shares  in  excess  of  the  number  he  was  entitled  to 
purchase,  and  thereby  the  plain tift  was  unable  to  obtain  the 
stock  he  was  entitled  to,  although  he  was  at  all  times  ready,  able 
and  desirous  to  subscribe  and  pay  for  the  same,  but  which  fails 
to  allege  that  he  ever  ofTered  to  subscribe  for  the  same  and  was 
refused,  and  which  fails  to  show  what  disposition  was  made  of  the 
balance  of  the  stock  which  was  more  than  sufficient  to  have  sup- 
plied plaintiff,  is  insufficient  to  state  a  cause  of  action  against 
any  person  as  the  allegations  are  entirely  consistent  with  the 
forfeiture  or  abandonment  of  his  right  to  purchase. — lb. 

Change  of  Venue — Appearance — Filing  Demurrer — Waiver — A 
defendant  entitled  to  remove  a  cause  for  trial  to  another  county 
on  the  ground  that  he  resides  and  was  served  with  a  sum- 
mons in  such  other  county,  does  not  waive  his  right  of  removal 
by  filing  a  demurrer  to  plaintifT's  complaint  at  the  time  he  pre- 
sents his  application  for  removal. — Smith  et  al.  y.  The  Post  Print- 
ing and  Publishing  Co.,  238. 

Change  of  Venue — Application — Negativing  Exceptions — ^Upon 
motion  to  change  the  place  of  trial  of  a  cause  on  the  ground  that 
defendant  resides  and  was  served  with  summons  in  the  county 
to  which  the  change  was  sought,  it  is  not  necessary  that  the 
application  should  negative  all  the  exceptions  provided  in  the 
code  whereby  such  change  is  not  required,  if  the  complaint  af- 
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flrmatively  shows  that  the  cause  does  not  come  within  any  of 
the  exceptions. — lb. 

Separate  Counts — ^The  duplicate  statement  of  the  same  cause 
of  action  and  the  same  facts  in  different  counts  is  usually  bad 
pleading,  but  a  party  has  a  right  to  plead  and  prove  all  the  facts 
upon  which  his  rights  depend,  and  where  separate  counts,  al- 
though alleging  but  a  single  cause  of  action,  are  based  upon  dif- 
ferent statements  of  fact,  the  separate  statements  being  alleged 
for  the  purpose  of  meeting  the  exigencies  of  the  proofs,  the  pleader 
should  not  be  deprived  of  the  privilege  of  proving  any  facts 
upon  which  he  bases  his  right  of  recovery  by  compelling  him  to 
elect  upon  which  count  he  will  proceed. — The  Crissey  &  Fowler 
Lumber  Co.  et  al.  v.  The  Denver  &  Rio  Grande  Railroad  Co.  et 
al.,  275. 

Same — Railroads — Negligence — Damage  by  Fire — Statutory  and 
Common-Law  Liability — In  an  action  against  a  railroad  company 
to  recover  damages  for  property  destroyed  by  fire,  where  plain- 
tiff in  one  count  alleged  a  statutory  liability  without  reference  to 
the  question  of  negligence,  and  in  another  count  alleged  a  com- 
mon-law liability  based  wholly  upon  defendant's  negligence,  the 
complaint  stated  two  distinct  causes  of  action,  and  it  was  pre- 
judicial error  to  compel  plaintiff  to  elect, upon  which  count  he 
would  proceed,  and  to  strike  the  other  count  from  the  complaint, 
—lb. 

Separate  Counts — Railroads — Negligence — Damage  by  Fire — 
In  an  action  against  a  railroad  company  to  recover  damages  for 
property  destroyed  by  fire,  the  complaint  contained  one  count 
predicated  solely  upon  defendant's  negligence  in  causing  and 
setting  out  a  fire  upon  its  right  of  way,  and  lif  and  about  its  depot 
and  platform,  and  in  negligently  causing  and  permitting  it  to 
escape  from  its  right  of  way  to  plaintiff's  property.  Another 
count  charged  a  liability  for  the  results  of  fire  caused  in  the  op- 
eration of  defendant's  line  of  road,  and  specified  various  alleged 
negligent  acts  in  such  operation,  particularly  the  dangerous  con- 
dition of  the  right  of  way  at  the  place  where  the  fire  originated 
by  permitting  inflammable  and  combustible  material  to  accumu- 
late thereon,  by  which  the  fire  was  communicated  to  plaintiff's 
property,  and  the  negligent  construction  of  defendant's  depot 
and  platform,  and  a  failure  to  provide  and  maintain  suitable  ap- 
pliances to  extinguish  fire.  Another  count  alleged  the  negligent 
placing  and  leaving  of  a  car  of  powder  on  defendant's  tracks 
In  its  yards  in  violation  of  a  city  ordinance,  and  the  negligent  fail* 
ure  to  remove  the  car  of  powder  from  its  exposed  position  when 
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rested,  defendant  moved  that  the  jury  be  directed  to  return  a 
verdict  for  defendant  and  the  court  announced  that  It  would 
sustain  it,  whereupon  plaintiffs  asked  leave  to  take  a  voluntary 
nonsuit  without  prejudice  to  the  commencement  of  another  ac< 
tlon  which  was  granted  and  judgment  was  entered  accordingly. 
The  judgment  was  one  in  favor  of  the  defendant  and  against  the 
plaintiffs  from  which  no  appeal  by  defendant  would  lie,  and  an 
appeal  by  defendant  from  such  judgment  must  be  dismissed,  but 
as  the  court  would  have  jurisdiction  to  review  the  judgment 
on  writ  of  error  the  cause  will  be  redocketed  en  error. — The 
Florence  &  Cripple  Creek  Railroad  Co.  v.  Maloney,  526. 

NOTICE: 

Water  Rights — Conveyances — Mortgages — ^Where  a  canal  com- 
pany conveyed  water  rights  by  contracts  which  provided  that,  when 
the  capacity  of  the  canal  had  been  sold,  the  canal  and  other 
properties  and  franchises  of  the  company  were  to  become  the 
property  of  the  water  right  owners,  which  contracts  and  deeds 
were  recorded  in  the  counties  along  the  line  of  the  canal,  and 
lateral  ditches  were  taken  out  and  lands  in  cultivation  along 
the  entire  line  of  the  canal,  and  the  books  of  the  canal  company 
would  have  disclosed  that  the  entire,  capacity  of  the  canal  had 
been  sold,  a  mortgagee  who  took  a  mortgage  upon  the  canal  and 
property  of  the  company,  after  the  capacity  had  been  sold,  was 
charged  with  notice  that  the  capacity  of  the  canal  had  been  sold, 
and  that  the  company  had  nothing  to  incumber  at  the  date  of 
the  mortgage. — The  New  La  Junta  and  Lamar  Canal  Co.  v.  Krey- 
bill,  26. 

Cities  and  Towns — Negligence — Defective  Sidewalks — ^In  an 
action  against  a  city  for  personal  injuries  caused  by  falling  on 
a  defective  sidewalk,  it  must  be  shown  that  the  city  had  know- 
ledge of  the  defect,  or  that  it  had  existed  such  a  length  of  time 
as  to  impart  notice,  and  had  not  exercised  reasonable  diligence 
to  repair  the  defect. — The  City  of  Boulder  v.  Weger,  69. 

Same — Evidence — In  an  action  against  a  city  for  personal  in- 
juries caused  by  falling  on  a  defective  wooden  walk,  evidence 
that  the  wooden  walks  of  the  city  generally  were  in  a  defective 
condition  does  not  establish  the  particular  defect  in  question, 
nor  charge  the  defendant  with  notice  of  such  particular  defect, 
-lb. 

Negligence — Evidence — Letters — In  an  action  against  a  city 
for  injuries  caused  by  falling  on  a  dangerous  cross-walk,  a  letter 
written  by  the  inspector  of  public  works,  in  the  line  of  his  duty, 
concerning  the  walk,  was  admissible  in  evidence  after  his  death. 
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a  defense  to  the  note  In  the  hands  of  the  first  endorsee  Is  no 

defense  as  against  plaintiff. — lb. 

Amendment — Discretion'— Appellate  Practice — Where  a  plead- 
ing IB  demurred  to,  the  pleader  has  a  right  to  amend  as  of  course, 
but  when  this  right  has  been  exercised  by  one  amendment,  any 
further  amendment  Is  vitbln  the  dlecretlon  of  the  trial  court, 
and  unless  it  clearly  appears  that  such  discretion  has  been 
abused,  a  ruling  of  the  trial  court  denying  such  amendment  will 
not  be  disturbed  by  a  court  of  review. — lb. 

Practice — Mandamus — Demurrer — A  demurrer  to  the  answer  In 
mandamus  proceedings  relates  back  to  the  alternative  writ. 
and  If  that  writ  Is  insufflclent  It  should  be  so  adjudged.— Hover 
et  al.  V.  The  People  ex  rel.  AdamB  et  al.,  375. 

Estate*  of  Decedents — Judgments — Where  a  defendant  In  an 
action  died  pending  the  action,  and  his  administratrix  was  sub- 
stituted and  judgment  entered  against  her  as  such  administratrix 
without  any  notice  or  summons  having  been  served  upon  her 
and  without  any  appearance  by  her  In  the  iictioD,  in  an  action  by 
her  In  the  same  court  to  vacate  such  Judgment,  an  allegation 
Is  her  complaint  of  a  meritorious  defense  to  the  action  in  which 
the  judgment  was  rendered  Is  not  essential— Symes  v.  Charpiot. 
463.  i 

Appellate  Practica — Abstract  of  Record — Sufficiency  or  Com- 
plaint— Where  a  cause  was  tried  upon  complaint,  answer  and 
replication,  an  objection  to  the  sufficiency  of  the  compiaiut  will 
not  be  considered  by  the  appellate  court  where  the  abstract  of  re- 
cord falls  to  Inform  the  court  as  to  the  contents  of  the  answer 
and  replication,  since  the  detects,  if  any,  in  the  complaint  may 
». —  1 J  t...  .!.«  — ••sequent  pleading. — Qerspach  et  al.  v. 

IONS: 

il  Computation — Where  the  amount 
y  a  matter  of  mathematical  computa- 
court  to  make  the  computation  and 
Id  for  the  plaintiff,  they  should  estl- 
ioified  sum. — Baldwin   et  al.  v.  The 

Damage— Where  the  court  had  al- 
hat  if  they  found  for  plaiatlff  they 
3  at  a  specified  sum.  an  instruction 
of  damage  was  properly  refused.- ib. 
or  to  refuse  to  give  Instructions  re> 
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quested  if  they  are  substantially  given  in  other  instructions. — ^Ib. 

Tender — In  an  action  for  damage  for  breach  of  contract  in 
failing  to  deliyer  certain  securities  where  the  complaint  alleged 
a  demand  of  the  securities  and  an  offer  to  pay  the  agreed  price 
and  a  refusal  by  defendant  to  deliver  the  securities  on  the 
ground  of  the  invalidity  of  the  contract  and  defendant's  answer 
admitted  the  demand  and  offer  to  pay  but  denied  any  agreement 
of  any  kind  with  plaintiff,  a  tender  by  plaintiff  of  the  amount 
agreed  to  be  paid  for  the  securities  was  not  necessary  to  sus- 
tain plaintiff's  action. — lb. 

Statute  of  Frauds — Pleading — In  an  action  for  damage  for 
breach  of  contract,  where  the  complaint  fails  to  disclose  whether 
or  not  the  contract  is  In  writing,  if  the  defendant  desires  to  avail 
himself  of  the  statute  of  frauds,  he  must  specially  plead  it — lb. 

Trials — Discretion  of  Court — Reading  Pleadings  to  Jury — 
Harmless  Error — The  details  of  the  trial  are  largely  within  the 
discretion  of  the  court,  and  it  is  not  an  abuse  of  that  discretion 
to  permit  a  defendant  to  read  the  pleadings  to  the  jury  where  it 
does  not  appear  that  the  plaintiff  was  harmed  by  such  reading. 
Waid  V.  Hobson,  54. 

Same — Objections — ^Where  the  defendant,  in  his  opening  state- 
ment, read  to  the  Jury  the  complaint  and  answer,  if  the  plain- 
tiff objected  to  the  reading,  he  should  have  made  his  objection 
before  the  complaint  was  read.  After  the  complaint  was  read 
to  the  Jury,  common  fairness  required  the  reading  of  the  answer, 
and  an  objection  to  its  reading  was  properly  overruled. — lb. 

Objections — An  objection  to  the  reading  of  a  pleading  to  the 
Jury  without  stating  a  reason  for  the  objection  is  worthless,  and 
it  is  not  error  to  overrule  it. — lb. 

Summons — Appearance — Copy  of  Complaint — ^Taxing  Cost — 
Where  a  defendant  procures  from  the  clerk  a  copy  of  a  com- 
plaint and  taxes  the  cost  thereof  against  the  plaintiff  as  author- 
ized by  section  45,  Mills'  Annotated  Code,  it  is  a  general  appear- 
ance in  the  action,  and  waives  all  defects  of  service  of  summons. 
— Brockway  v.  The  W.  &  T.  Smith  Co.,  96. 

Dismissal — Notice — Waiver — Appearance— Where  the  court  of 
its  own  motion  called  a  case  as  within  a  rule  for  dismissal  for 
want  of  prosecution,  and  plaintiff's  counsel  had  case  set  for  hear- 
ing on  the  question  as  to  whether  or  not  it  should  be  dismissed, 
and  voluntarily  appeared  at  such  hearing  and  without  objection 
went  into  the  trial  of  the  question,  he  waived  objection  that  no 
notice  was  served  upon  him. — Camahan  v.  Connolly,  98. 
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Adverse  Suits— Dismissal — The  dismissal  of  an  adverse  suit 
without  a  verdict  is  not  obnoxious  to  section  2326,  U.  S.  Rev. 
Stats.,  which  provides  that,  If  title  is  not  established  In  either 
party,  the  jury  shall  so  find. — lb. 

Pleading — Illegality  of  Contract — In  an  action  against  a  county 
upon  a  ]>ill  for  printing  official  ballots,  election  notices  and  list  of 
nominations,  done  at  the  request  of  the  county,  defendant  cannpt 
question  Its  liability  on  the  ground  that  no  appropriation  was 
made  therefor  prior  to  contracting  the  debt,  unless  such  de- 
fense be  specially  pleaded  and  proved. — The  Board  of  County  Com- 
missioners of  San  Juan  County  v.  Tulley,  113. 

Evidence — Public  Printing — Opinion  of  Witness — Cross-Ex- 
amination — In  an  action  against  a  county  for  the  reasonable 
value  of  printing  official  ballots,  election  notices  and  list  of  nom- 
inations, where  a  witness  testified,  giving  his  opinion  as  to  the 
value  of  the  work,  it  was  error  to  refuse  the  defendant  permission 
to  cross-examine  such  witness  as  to  the  amount  of  labor  and  ma- 
terial which  went  into  the  work. — lb. 

Pleading — ^Trespass — Motion  to  make  More  Specific — Where 
a  complaint  against  several  defendants  charged  them  with  acting 
Jointly  in  the  commission  of  certain  trespasses,  either  through 
themselves  or  others,  plalntifT  was  not  required  to  set  out  the 
evidence  by  which  the  ultimate  facts  were  to  be  proven,  and  a 
motion  should  not  be  sustained  to  require  the  complaint  to  be 
made  more  specific  because  it  did  not  designate  the  particular 
wrongful  act  done  by  each  defendant,  nor  because  It  failed  to  al- 
lege a  conspiracy  between  the  defendants  to  do  the  acts  charged, 
nor  because  It  failed  to  allege  that  certain  Individuals  who  were 
alleged  to  have  committed  acts  of  trespass  were  agents  of  defend- 
ants in  so  acting. — Commonwealth  Co.  v.  Nunn  et  al.,  117. 

Same— Corporations— Where  a  complaint  charges  a  corporation 
with  the  commission  of  a  trespass,  a  motion  should  not  be  sus- 
tained to  require  the  complaint  to  be  made  more  specific  because 
it  falls  to  allege  through  what  particular  officers,  agents  or  em- 
ployees of  the  corporation  the  trespass  was  committed. — lb. 

Pleading  Redundant  Matter — Motion  to  Strike — ^Where  a  com- 
plaint contains  redundant  matter,  advantage  cannot  be  taken 
thereof  on  motion  to  require  the  complaint  to  be  made  more  spe- 
cific, but  the  proper  remedy  is  by  motion  to  strike  out. — lb. 

Appeals  from  County  to  District  Court— Trial  De  Novo— >Res 
Judicata — Where  a  cause  is  appealed  from  the  county  court  to 
the  district  court,  the  trial  in  the  district  court  is  de  novo.  Where 
40 
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a  plaintiff  sued  in  county  court  on  two  counts  and  was  nonsuited 
as  to  one  and  recovered  Judgment  on  tlie  other,  and  defendant 
appealed  to  the  district  court,  the  judgment  of  the  county  court 
is  not  res  Judicata  as  to  the  count  nonsuited,  and  plaintiff  is 
entitled  to  a  new  trial  upon  both  counts. — Mattice  et  al.  as  Trus- 
tees of  The  Pueblo  Water  Works  v.  Wilcoxon,  160. 

Pleading  —  Amendments  —  Change  of  Cause  of  Action  —  An 
amendment  to  a  complaint  which  changes  the  cause  of  action  as 
stated  in  the  original  complaint  from  an  equitable  action  to  a  le- 
gal one  or  vice  versa,  is  not  permissible. — Gibons  v.  The  Denver 
Brokerage  and  Construction  Go.  et  al.,  167. 

Evidence— Objections — Objections  to  the  admission  of  evidence 
without  assigning  any  reasons  therefor  do  not  entitle  a  party  to 
have  such  objections  considered. — ^The  Town  of  Colorado  City  v. 
Smith,  172. 

Contributory  Negligence — Question  for  <lury — ^In  an  action 
against  an  electric  light  company,  the  question  as  to  whether 
plaintiff,  a  twelve-year-old  boy,  was  guilty  of  contributory  negli- 
gence in  attempting  to  replace  an  insulator  on  its  bracket,  is  one 
for  the  Jury  to  determine. — Walters  v.  The  Denver  Consolidated 
Electric  Light  Co.,  190. 

Change  of  Venue — Appearance — Filing  Demurrer — Waiver^— A 
defendant  entitled  to  remove  a  cause  for  trial  to  another  county 
on  the  ground  that  he  resides  and  was  served  with  summons  in 
such  other  county,  does  not  waive  his  right  of  removal  by  filing 
a  demurrer  to  plaintiff's  complaint  at  the  time  he  presents  his 
application  for  removal. — Smith  et  al.  v.  The  Post  Printing  and 
Publishing  Co.,  238. 

Change  of  Venue — Time  for  Filing  Application — An  application 
to  remove  a  cause  to  another  county  for  trial  on  the  ground  that 
defendant  resides  and  was  served  with  summons  in  such  other 
county  is  in  apt  time  if  filed  within  the  time  fixed  by  the  sum- 
mons for  defendant  to  appear  and  plead. — lb. 

Change  of  Venue — Application — Negativing  Exceptions — Plead- 
ing— ^Upon  motion  to  change  the  place  of  trial  of  a  cause  on  the 
ground  that  defendant  resides  and  was  served  with  summons  in 
the  county  to  which  the  change  was  sought,  it  is  not  necessary 
that  the  application  should  negative  all  the  exceptions  provided 
in  the  code  whereby  such  change  is  not  required,  if  the  com- 
plaint affirmatively  shows  that  the  cause  does  not  come  within 
any  of  the  exceptions. — lb. 

Cities  and   Towns — Action  for  Violation   of  Ordinance — Com- 
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plaint — ^In  an  action  before  a  police  magistrate  against  a  defend- 
ant for  violating  a  town  ordinance,  the  only  process  required  is 
a  summons.  A  complaint  is  unnecessary,  and  where  a  defendant 
appeared  and  went  to  trial  upon  a  complaint,  and  the  evidence 
did  not  depart  from  the  cause  laid  in  the  complaint,  and  the 
presence  of  the  complaint  worked  no  prejudice  to  defendant,,  he 
cannot  object  to  the  insufficiency  of  the  complaint. — Saner  et  a1. 
V.  The  People,  307. 

Same — Appeal — ^An  appeal  to  the  county  court  frcm  a  judg- 
ment of  a  police  magistrate  convicting  defendant  of  a  violation  of 
a  town  ordinance  cured  any  defects  in  the  complaint  so  far  as 
they  affected  the  procedure  before  the  magistrate. — lb. 

Pleading — Amendment — Discretion — Appellate  Practice — Where 
a  pleading  is  demurred  to,  the  pleader  has  a  right  to  amend  as 
of  course,  but  when  this  right  has  been  exercised  by  one  amend- 
ment, any  further  amendment  is  within  the  discretion  of  the 
trial  court,  and  unless  it  clearly  appears  that  such  discretion  has 
been  abused,  a  ruling  of  the  trial  court  denying  such  amendment 
will  not  be  disturbed  by  a  court  of  review. — ^King  et  al.  v.  Meck- 
lenburg, 312. 

Mandamus — Demurrer^— A  demurrer  to  the  answer  in  manda- 
mus proceedings  i'elates  back  to  the  alternative  writ,  and  if  that 
writ  is  insufficient  it  should  be  so  adjudged. — Hover  et  al.  v.  The 
People  ex  rel.  Adams  et  al.,  375. 

Bills  and  Notes — Counterclaims — In  an  action  upon  a  joint  and 
several  promissory  note,  one  of  the  makers  may  interpose  as  a 
counterclaim  an  indebtedness  upon  contract  due  him  from  plain- 
tiff—Canfleld  et  al.  V.  Amett.  426. 

Appeal  Bonds — Action  Upon — Concurrent  Remedies — Election — 
Where  a  cause  was  appealed  from  the  county  court  to  the  district 
court  and  affirmed,  and  an  appeal  was  taken  from  the  judgment 
of  the  district  court  to  the  supreme  court  where  it  was  affirmed, 
actions  may  be  maintained  upon  both  appeal  bonds  limited,  how- 
ever, to  one  satisfaction,  and  it  was  not  error  to  refuse  to  require 
the  obligee  of  the  bonds  to  elect  between  actions  pending  upon 
the  two  bonds. — Duncan  v.  Thomas,  622. 

PRESUMPTIONS: 

Bills  and  Notes — Endorsement  —  Presumption  —  In  an  action 
upon  a  promissory  note  by  an  endorsee,  the  law  presumes  that 
the  endorsement  was  made  before  maturity,  and  that  the  endorsee 
acquired  the  note  in  good  faith  for  a  valuable  consideration  in 
the  usual  course  of  business  and  without  notice  of  any*  circum- 
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stance  impeaching  its  validity,  and  an  answer  that  the  note  was 
procured  by  fraud  of  the  payee  states  no  defense  in  the  absence 
of  averments  overcoming  these  presumptions. — King  et  aJ.  v. 
Mecklenburg,  312. 

Tax  Sales — Redemption — Burden  of  Proof — Property  sold  for 
taxes  cannot  be  redeemed  by  one  having  no  interest  therein 
When  application  is  made  to  redeem,  it  is  the  duty  of  the  treas- 
urer to  determine  whether  the  applicant  has  such  interest  in  the 
property  as  will  entitle  him  to  redeem,  and  where  a  ledemption 
is  effected,  the  presumption  of  law  is  in  favor  of  the  Judgment 
of  the  treasurer  in  allowing  the  redemption,  and  the  applicant 
will  be  presumed  to  have  had  the  requisite  interest,  and  the 
burden  is  on  the  person  attacking  such  redemption  on  that 
ground  to  rebut  such  presumption  by  evidence. — 'Hartman  et  al. 
v.  Reid  et  al.,  407. 

Appellate  Practice — Abstract  of  Record — Evidence — Where  the 
abstract  of  record  does  not  contain  all  the  evidence,  it  will  be  pre- 
sumed that  the  evidence  was  sufficient  to  sustain  the  judgment, 
—lb. 

Evidence — Ownership— Houses — In  an  action  for  damages  for 
removing  and  converting  houses  used  as  residences,  where  the 
evidence  established  title  in  plaintiff  to  the  lots  on  which  the 
residences  stood,  plaintiff  is  presumptively  the  owner  of  the 
houses  in  the  absence  of  evidence  to  the  contrary. — Pedroni  v. 
Eppstein,  424. 

Evidence — Appellate  Practice — ^A  ruling  of  the  trial  court  ex- 
cluding a  circular  offered  in  evidence  will  be  presumed  to  have 
been  correct  when  the  abstract  fails  to  advise  the  appellate  court 
what  the  contents  of  the  circular  were. — Stevens  v.  Walton,  440. 

PRINCIPAL  AND  AGENT: 

Evidence — Declarations  of  Agent— The  declarations  of  an 
agent  are  not  admissible  in  evidence  against  his  principal  unless 
made  with  reference  to  business  in  which  he  is  authorized  to  act, 
and  at  the  time  of  its  transaction. — Baldwin  et  al.  v.  The  Central 
Savings  Bank,  7. 

Ostensible  Authority  of  Agent — Where  a  person  holds  out  an- 
other to  the  public  as  having  a  general  authority  to  act  for  him 
In  the  particular  business  in  which  he  is  engaged,  third  persons 
may  safely  deal  with  the  agent  in  the  transaction  of  such  busi- 
ness. But  no  matter  how  extensive  the  agent's  authority  may  be 
in  the  transaction  of  his  principal's  business,  it  is  confined  to  that 
business,  and  the  principal  is  not  bound  by  any  act  of  the  agent 
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outside  the  boundary  by  which  the  business  is  circumscribed. — 
The  Gates  Iron  Works  v.  The  Denver  Engineering  Works  Co.,  15. 

Agent  to  Sell  Not  Authorized  to  Buy — ^The  general  agent  of  a 
manufacturing  company  whose  business  is  to  manufacture  and 
sell  mining  machinery,  has  no  apparent  authority  to  buy  such  ma- 
cliinery  for  his  principal.  And  one  who  sold  machinery  to  such 
agent  knowing  his  principal  was  engaged  in  the  manufacture  and 
sale  of  such  machinery  must,  In  order  to  bind  the  manufactur- 
ing company,  show  that  the  purchase  was  specially  authorized 
by  the  company. — lb. 

Same — Custom  and  Usage^Evidence — ^The  mode  of  transacting 
business  by  an  agent  may  be  affected,  but  the  character  or  nature 
of  the  business  cannot  be  changed,  by  custom  or  usage.  In  an 
action  against  a  manufacturing  company,  located  in  Chicago  and 
engaged  in  the  manufacture  and  sale  of  mining  machinery,  for 
the  value  of  mining  machinery  purchased  by  its  agent  in  the  city 
of  Denver,  a  custom,  amongst  agencies  handling  mining  machin- 
ery in  Denver  of  purchasing  goods  from  local  companies  is  in- 
admissible as  tending  to  establish  the  agent's  authority  to  pur- 
chase the  machinery  for  his  principal. — lb. 

Authority  of  Agent — Evidence — Harmless  Error — In  an  action 
against  a  company  engaged  in  the  manufacture  and  sale  of  min- 
ing machinery  for  the  value  of  machinery  purchased  by  its  agent, 
it  was  error  to  exclude  evidence  offered  by  defendant  that  it  knew 
nothing  of  the  purchase  having  been  made  for  it  and  that  its 
agent  had  no  authority  to  make  the  purchase,  but  where  plaintifT 
failed  to  prove  any  authority  of  the  agent  to  make  the  purchase, 
the  error  was  harmless,  as  there  was  no  issue  to  submit  to  the 
Jury. — lb. 

Contracts — Estoppel — ^Where  plaintiff  entered  into  a  written 
contract  with  an  agent  of  defendant  for  the  purchase  of  cattle, 
and  defendant  received  a  copy  of  the  contract  in  which  the  agent 
described  himself  as  the  agent  of  defendant,  and  also  received 
an  advance  payment  on  the  cattle,  which  he  retained,  and  after- 
wards accepted  payment  for  some  of  the  cattle  delivered  under  the 
contract,  defendant  is  estopped  to  deny  that  the  person  assuming 
to  act  as  his  agent  was  authorized  to  do  so. — Farrer  v.  Caster,  41. 

Same — Disclaimer  of  Ownership — Where  plaintiff  purchased 
cattle  from  an  agent  of  defendant  as  belonging  to  defendant,  and 
defendant  accepted  and  retained  money  that  was  paid  as  part  of 
the  purchase  price  he  cannot  evade  liability  on  his  contract  for  a 
failure  to  deliver  the  cattle  as  agreed,  by  disclaiming  ownership 
of  the  cattle. — lb. 
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Contracts— Specific  Performance— Real  estate  agents  author- 
ized to  sell  certain  lots  subject  to  the  approval  of  the  owner,  ne- 
gotiated a  sale  to  a  purchaser  who  knew  of  the  limitation  upon 
their  power,  a  payment  was  made  and  the  agents  executed  a  re- 
ceipt therefor  containing  a  statement  of  the  terms  of  sale  in  du- 
plicate. The  owner  refused  to  approve  the  sale  unless  a  certain 
condition  was  Inserted,  and  interlined  the  condition  In  its  copy 
and  endorsed  its  approval  on  the  amended  copy,  and  returned  it 
to  the  agents  with  instructions  to  insert  the  same  condition  in  the 
copy  delivered  to  the  purchaser.  The  purchaser  refused  to  sign 
the  amended  receipt,  but  continued  to  deposit  money  in  bank  as 
the  installments  came  due  under  the  original  receipt.  The  owner 
directed  the  bank  to  return  the  purchase  money,  which  was  de- 
clined by  the  purchaser,  who  offered  to  pay  the  balance  of  the 
purchase  price  and  demanded  a  deed.  Held,  that  there  was  no 
contract  for  the  sale  of  the  lots  that  would  support  an  action  for 
specific  performance. — Schausten  v.  The  CrippFe  Creek  Gold 
Mines  and  Land  Co..  106. 

Notice — Notice  received  by  an  agent  affecting  the  business  he 
is  authorized  to  transact  while  he  is  engaged  in  its  transaction  is 
notice  to  his  principal. — Schollay  v.  Moffltt-West  Drug  Co.,  126. 

Ratification — Knowledge  of  all  the  material  facts  is  essential 
to  the  ratification  by  a  principal  of  the  unauthorized  acts  of  an 
agent. — lb. 

Same — Purchase  and  Sale  of  Goods  by  Agent — Where  defend- 
ant, a  married  woman,  who  owned  a  drug  store  conducted  by 
her  husband  as  her  manager,  in  person  notified  plaintiff,  a  whole- 
sale drug  company,  through  its  traveling  salesman,  that  she 
would  not  purchase  any  goods  from  plaintiff,  and  afterwards  the 
same  salesman  sold  and  delivered  to  her  husband  as  her  mana- 
ger certain  bills  of  goods,  if  defendant  had  no  knowledge  of  the 
purchase  of  the  goods  by  her  husband,  nor  of  the  delivery  thereof 
at  the  drugstore,  nor  of  the  sale  thereof  and  receipt  of  the  pro- 
ceeds for  her  by  her  employees,  there  could  be  no  ratification  by 
her,  and  without  a  ratification  there  was  no  sale  to  her,  and  an 
action  against  her  upon  a  contract  for  goods  sold  and  delivered 
must  fall. — lb. 

Sales — Ratification — Instructions — ^In  an  action  for  goods  sold 
to  defendant's  unauthorized  agent  in  several  different  bil!s  evi- 
denced by  orders  made  at  different  times  by  the  agent,  an  in- 
struction that  an  appropriation  by  defendant  of  any  portion  of 
the  articles  purchased  would  render  defendant  liable  for  the 
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whole,  was  erroneous.  An  appropriation  of  the  goods  or  a  portion 
of  the  goods  purchased  under  one  order  or  contract  would  not 
be  a  ratification  of  a  purchase  under  an  entirely  separate  and 
different  contract. — lb. 

Sales — Authority  of  Agent — Ratification — In  order  to  recover 
for  goods  sold  to  defendant's  agent  after  defendant  had  notified 
plaintiff  that  she  would  buy  no  goods  from  It.  it  must  be  shown 
either  that  the  goods  were  purchased  by  defendant's  authority 
or  that  she  ratified  the  purchase  with  full  knowledge  of  the 
facts. — lb. 

Bills  and  Notes — Payments — Mortgages — Release — ^A  promis- 
sory note  and  deed  of  trust  securing  the  same  were  executed  to 
a  securities  company  in  Colorado,  but  the  note  and  coupons  were 
made  payable  at  a  bank  In  New  York.  The  note  was  transferred 
to  another  company  soon  after  its  execution.  The  payor  remitted 
the  money  to  the  payee,  the  Colorado  company,  to  pay  the  coupons 
as  they  fell  due,  so  that  the  money  should  reach  its  office  several 
days  before  maturity,  and  always  received  an  acknowledgment 
of  the  receipt  of  the  money  and  later  received  the  coupon.  One 
of  the  letters  acknowledging  receipt  of  the  money  by  the  payee 
company  stated  that  the  coupon  would  be  sent  when  received 
from  the  holder.  The  holder  of  the  note  collected  all  the  coupons 
at  the  New  York  bank  except  the  last,  which  was  collected  from 
the  Colorado  company.  The  payor  paid  the  principal  to  the 
Colorado  company,  who  converted  the  money  and  fkiled  to  pay 
it  to  the  holder.  Held,  that  the  payor  was  charged  with  notice 
of  the  transfer  of  the  note,  and  that  payment  to  the  Colorado 
company  was  not  a  satisfaction  of  the  note,  and  a  release  of 
the  trust  deed  by  the  trustee  at  the  request  of  the  Colorado 
company  was  void. — Campbell  et  al.  v.  The  Equitable  Securities 
Co..  417. 

Commissions — Quantum  Meruit — In  an  action  by  a  real  estate 
agent  for  commission  where  he  sues  for  the  reasonable  value  of 
his  services,  it  Is  immaterial  whether  or  not  there  was  an  agree- 
ment as  to  the  amount  of  the  commission. — Williams  v.  Bishop 
et  al.,  503. 

Same — Evidence — In  an  action  by  a  real  estate  agent  for  com* 
mission  where  the  evidence  showed  that  he  was  entitled  to  com- 
mission, and  he  testified  that  his  services  were  worth  a  certain 
sum,  and  his  evidence  as  to  value  was  uncontradicted,  he  was 
entitled  to  judgment  for  that  amount. — lb. 

Same — Evidence  examined  and  held  sufficient  to  entitle  a  real 
estate  agent  to  commission  on  a  sale  of  property.— lb. 
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Negligence— Damage  by  Fire — Statutory  and  Common-Law  Li- 
ability— In  an  action  against  a  railroad  company  to  recover 
damages  for  property  destroyed  by  fire,  where  plaintiff  in  one 
count  alleged  a  statutory  liability  without  reference  to  the  ques- 
tion of  negligence,  and  in  another  count  alleged  a  common-law 
liability  based  wholly  upon  defendant's  negligence,  the  complaint 
stated  two  distinct  causes  of  action,  and  it  was  prejudicial  error 
to  compel  plaintiff  to  elect  upon  which  count  he  would  proceed, 
and  to  strike  the  other  count  from  the  complaint— The  Crlssey 
&  Fowler  Lumber  Co.  et  al.  v.  The  Denver  ft  Rio  Grande  Railroad 
Co.  et  al.,  275. 

Pleading — Separate  Counts — Negligence — Damage  by  Fire — In 
an  action  against  a  railroad  company  to  recover  damages  for 
property  destroyed  by  fire,  the  complaint  contained  one  count 
predicated  solely  upon  defendant's  negligence  in  causing  and 
setting  out  a  fire  upon  Its  right  of  way,  and  in  and  about  Its  depot 
and  platform,  and  in  negligently  causing  and  permitting  it  to 
escape  from  its  right  of  way  to  plaintiff's  property.  Another 
count  charged  a  liability  for  the  results  of  fire  caused  in  the 
operation  of  defendant's  line  of  road,  and  specified  various  al- 
leged negligent  acts  in  such  operation,  particularly  the  dangerous 
condition  of  the  right  of  way  at  the  place  where  the  fire  originated 
by  permitting  inflammable  and  combustible  material  to  accumu- 
late thereon,  by  which  the  fire  was  communicated  to  plaintifTs 
property,  and  the  negligent  construction  of  defendant's  depot 
and  platform,  and  a  failure  to  provide  and  maintain  suitable  ap- 
pliances to  extinguish  fire.  Another  count  alleged  the  negligent 
placing  and  leaving  of  a  car  of  powder  on  defendant's  tracks  in 
its  yards  in  violation  of  a  city  ordinance,  and  the  negligent  fail- 
ure to  remove  the  car  of  powder  from  its  exposed  position  when 
the  fire  originated,  whereby  the  firemen  of  the  city  were  de- 
terred and  prevented  from  extinguishing  the  fire.  Held,  that 
the  different  counts  are  not  repetitions  of  the  same  facts  so  as 
to  be  obnoxious  to  the  code  provision  prohibiting  unnecessary 
repetition,  and  that  it  was  prejudicial  error  to  require  plaintiff 
to  elect  one  count  upon  which  to  proceed  and  to  strike  the  others 
from  the  complaint. — lb. 

Same — Statutory  and  Common-Law  Liability — ^In  an  action 
against  a  railroad  company  to  recover  damages  for  property  de- 
stroyed by  fire  where  the  complaint  alleged  a  statutory  liability 
and  a  common-law  liability  in  separate  counts,  and  plaintiff  was 
compelled  to  elect  upon  which  count  to  proceed,  and   having 
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elected  to  proceed  upon  the  common-law  count  was  permitted 
to  amend  it  so  as  to  include  the  allegations  of  a  statutory  liability, 
a  ruling  of  the  court  restricting  plaintiff  to  the  common-law 
remedy  was  prejudicial  error. — lb. 

Negligence — Damage  by  Fire — Evidence — In  an  action  against 
a  railroad  company  to  recover  damages  for  property  destroyed 
by  fire  where,  in  addition  to  the  allegation  of  negligence  in 
operating  the  road  and  starting  the  fire,  plaintiff  alleged  negli- 
gence in  permitting  inflammable  and  combustible  material  to 
accumulate  and  remain  upon  the  right  of  way,  whereby  the  fire 
was  communicated  to  the  plaintiff's  property,  and  during  several 
days  of  the  trial  plaintiff  was  not  permitted  to  introduce  any 
evidence  as  to  the  dangerous  condition  of  the  right  of  way,  al- 
though such  testimony  was  offered,  the  court  ruling  that  plaintiff 
was  restricted  in  its  right  of  recovery  to  a  showing  of  negligence 
in  the  defective  construction  or  careless  handling  of  defendant's 
locomotives,  such  ruling  of  the  court  was  prejudicial  error,  and 
its  prejudicial  effect  was  not  cured  by  the  court  subsequently 
ruling  otherwise  and  permitting  the  evidence  to  be  intro- 
duced.— lb. 

Same — ^In  an  action  against  a  railroad  company  to  recover 
damages  for  property  destroyed  by  fire,  testimony  as  to  the 
condition  of  an  engine  belonging  to  defendant,  and  which  was 
shown  to  have  passed  on  the  track  close  to  the  place  where  the 
fire  originated  a  few  minutes  before  its  discovery,  by  a  witness 
who  examined  the  engine  a  week  or  two  weeks  after  the  fire, 
was  admissible,  and  its  exclusion  was  error. — lb. 

Same — ^In  an  action  against  a  railroad  company  to  recover 
damages  for  property  destroyed  by  fire,  where  the  only  engine 
that  could  have  set  the  fire  was  identified,  evidence  of  the  setting 
out  of  fires  at  other  times  and  places  by  other  engines  belonging 
to  defendant  was  properly  excluded. — lb. 

Negligence — Damage  by  Fire — Evidence — In  an  action  against 
a  railroad  company  to  recover  damages  for  property  destroyed  by 
fire,  the  fact  of  the  origin  of  the  fire  should  be  established  like 
any  other  material  fact  in  the  case.  The  jury  within  certain 
limits  may  be  permitted  to  infer  the  fact  upon  circumstances 
proved,  but  such  proof  should  be  amply  sufficient  to  rebut 
the  probability  of  the  fire  having  originated  in  any  other  way, 
considering  the  facts,  circumstances  and  conditions  of  the  par- 
ticular case,  as  disclosed  by  the  evidence. — lb. 

Negligence — Burden  of  Proof — Passengers — ^The  general  rule 
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is  that  the  party  charging  negligence  must  prove  it.  But  where 
a  passenger  on  a  railroad  is  Injured  in  an  accident  to  the  ma- 
chinery, appliances,  or  means  provided  for  his  transportation, 
he  Is  only  required  to  prove  the  fact  of  the  injury  and  show  that 
it  was  caused  by  the  failure  or  insufficiency  of  some  of  the  agen- 
cies provided  for  the  carriage,  and  the  burden  is  then  transferred 
to  the  carrier  to  show  its  freedom  from  fault  and  that  the  accident 
could  not  have  been  prevented  by  the  utmost  skill,  care  and  pru- 
dence.— The  Denver  &  Rio  Grande  Railroad  Co.  v.  Fothering- 
ham,  410. 

Same — Instructions — Plaintiff,  a  passenger  on  a  railroad  car, 
was  injured  by  the  sudden  jerking  of  the  car  while  stopping  at 
a  station,  which  caused  the  plaintifT  to  be  violently  thrown 
against  the  door-facing  and  at  the  same  time  caused  the  open 
door  of  the  car  to  suddenly  swing  shut,  which  caught  and  injured 
plaintiff's  hand.  Held,  that  the  injury  was  not  caused  by  any 
accident  to  the  train  or  car  or  to  the  machinery  or  appliances 
used  by  defendant  for  the  transportation  of  passengers  such  as 
would  relieve  plaintiff  of  the  burden  of  proving  that  the  injury 
was  chargeable  to  defendant's  negligence,  and  an  instruction 
which  relieved  plaintiff  of  such  burden  and  placed  upon  defendant 
the  burden  of  showing  that  the  Injury  was  not  chargeable  to  its 
negligence,  was  reversible  error. — lb. 

Fires — Evidence — In  an  action  against  a  railroad  company  for 
damage  caused  by  fire,  evidence  that  immediately  after  the  pas- 
sage of  defendant's  train  over  its  track  through  plaintiff's  farm 
the  fire  started  at  its  track,  and  that  prior  to  the  passage  of  the 
train  no  fire  was  there,  was  sufficient  to  warrant  a  submission 
to  the  jury  of  the  question  whether  the  fire  was  chargeable  to 
the  passing  train  and  to  sustain  a  verdict  that  it  was. — ^The  Bur- 
lington and  Missouri  River  Railroad  Co.  in  Nebraska  v.  Burch.  491. 

Corporations — Names — l^isnomer — Where  a  railroad  company 
for  convenience  designated  a  portion  of  its  line  by  a  different 
name  than  that  of  the  company,  and  the  name  so  used  is  not  the 
legal  name  of  any  corporation,  and  an  action  was  brought  against 
it  under  the  designated  name  and  summons  was  served  upon  the 
company  and  it  appeared  and  defended  the  action  without  making 
any  objection  to  the  misnomer,  a  judgment  in  the  case  is  as 
effective  against  the  company  as  if  it  had  been  correctly  named, 
if  the  plaintiff  move  properly.— lb. 

REPLEVIN: 

Pleading — Evidence — Statute   of   Frauds — In   an   action  of  re- 
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plevin  to  recover  property  from  an  officer  taken  under  an  exe- 
cution where  plaintiff  claims  the  property  by  purchase  from  the 
execution  defendant,  the  defense  that  the  sale  to  plaintiff  was 
void  because  not  followed  by  an  immediate  and  continuous 
change  of  possession  is  admissible  under  a  general  denial  of 
plaintiff's  title,  and  it  Is  not  necessary  that  such  defense  be 
specially  pleaded. — Israel,  U.  S.  Marshal,  y.  Day,  200. 

8ale8 — Statute  of  Frauds — Instructions — In  an  action  of  replevin 
to  recover  property  from  an  officer  taken  under  execution  where 
plaintiff  claimed  to  have  purchased  the  property  from  the  exe- 
cution debtor  and  defendant  claimed  that  the  sale  to  plaintiff 
was  void  because  not  followed  by  an  immediate  delivery  and 
continuous  change  of  possession,  an  Instruction  which  told  the 
jury  that  the  controlling  question  was  whether  or  not  the  property 
at  the  time  it  was  taken  under  execution  was  owned  by  and  in 
the  possession  of  plaintiff  or  the  execution  debtor,  and  that  if  the 
property  was  that  of  plaintiff  their  verdict  should  be  for  plaintiff, 
was  erroneous  and  misleading,  because  It  failed  to  distinguish 
between  a  title  good  as  between  the  parties  to  the  sale  and  one 
good  as  against  the  creditors  of  the  seller. — lb. 

Sales — Change  of  Possession — Instructions— In  a  contest  of 
title  to  personal  property  as  between  a  purchaser  and  the  credit- 
ors of  the  seller,  an  instruction,  that,  to  make  the  sale  valid 
as  against  creditors  of  the  seller,  the  change  of  possession  must 
be  open,  notorious  and  visible,  but  that  "to  constitute  a  visible 
and  actual  change  of  possession  it  Is  not  necessary  that  the 
property  be  actually  moved  from  one  locality  to  another  if  the 
buyer  does  such  acts  as  make  visible  signs  of  his  ownership 
and  maintains  that  relation  to  the  property  purchased  which  own- 
ers of  property  generally  sustain  to  their  own  property,"  is  er- 
roneous In  failing  to  require  the  sale  to  be  accompanied  by  im- 
mediate delivery,  and  the  change  of  possession  required  by  the 
instruction  Is  not  such  actual  change  as  is  required  by  the  statute. 
The  Instruction  Is  also  defective  In  falling  to  explain  in  what 
cases  removal  of  the  property  is  not  required,  and  in  failing  to 
define  what  acts  of  ownership  would  be  sufficient. — lb. 

Termination  of  Right  of  Possession — Return — ^Where  a  number 
of  cattle  consisting  of  cows,  yearlings  and  calves  were  taken 
under  writ  of  replevin  and  defendant  by  answer  and  cross-com- 
plaint claimed  the  right  of  possession  of  all  of  the  cattle  under 
a  lease,  and  ownership  of  one-half  of  the  yearlings  and  calves 
as  the  natural  Increase  during  the  continuance  of  the  lease,  and 
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before  the  trial  term  of  the  lease  had  expired,  a  Judgment  for 
the  defendant  for  the  return  of  all  the  cattle  or  for  their  value 
was  erroneous. — Legere  v.  Stewart,  472. 

Verdict — Judgment — Return — In  an  action  of  replevin,  a  verdict 
for  defendant,  "We  find  that  he  was  entitled  to  the  possession 
of  the  property  described  in  the  complaint  at  the  institution  of 
this  suit,  and  we  award  him  a  return  on  the  same,"  will  not  sup- 
port a  Judgment  for  the  return  of  the  property.  The  attempt  to 
award  a  return  was  not  a  finding  that  defendant  was  entitled  to 
a  return  as  required  by  code.  Power  to  award  a  return  belongs 
to  the  court  after  the  Jury  has  found  that  the  party  is  entitled 
to  It.— lb. 

Damages — Exeeaaive — In  an  action  of  replevin  for  40  cows,  30 
yearlings  and  calves  and  4  horses,  all  valued  at  $2,000,  where 
the  property  was  delivered  to  plaintiff  and  detained  by  him  for 
six  months  when  defendant  recovered  Judgment  for  its  return, 
an  award  of  1800.00  damages  for  its  detention  was  excessive 
where  defendant  alleged  no  special  damages. — lb. 

RES  JUDICATA: 

Practice — Appeals  from  County  to  District  Court — Trial  De 
Novo— Where  a  cause  is  appealed  from  the  county  court  to  the 
district  court,  the  trial  in  the  district  court  is  de  novo.  Where 
a  plaintiff  sued  in  county  court  on  two  counts  and  was  nonsuited 
as  to  one  and  recovered  judgment  on  the  other,  and  defendant 
appealed  to  the  district  court,  the  Judgment  of  the  county  court 
is  not  res  Judicata  as  to  the  count  nonsuited,  and  plaintiff  is  en- 
titled to  a  new  trial  upon  both  counts. — Mattice  et  al.,  as  Trus- 
tees of  the  Pueblo  Water  Works,  v.  Wllcoxon,  160. 

RULES  OF  COURT: 

Appellate  Practice— -Bills  of  Exception — Where  an  action  was 
dismissed  under  a  rule  of  court  for  want  of  prosecution,  and  the 
bill  of  exceptions  contains  neither  the  rule  nor  the  facts  upon 
which  the  court  acted  in  ordering  the  dismissal,  an  assignment  of 
error  based  upon  the  order  of  dismissal  will  not  be  considered. — 
Carnahan  v.  Connolly,  98. 

Appellate  Practice — Bills  of  Exception — Motion  for  New  Trial — 
Where  a  case  was  dismissed  under  a  certain  rule  of  court,  the 
court  rule  cannot  be  brought  before  the  appellate  court  for  re- 
view by  including  a  copy  thereof  in  a  motion  for  a  new  trial  and 
incorporating  the  motion  In  the  bill  of  exceptions.  The  statement 
in  the  motion  that  it  contains  a  copy  of  the  rule  is  no  evidence 
of  the  existence  or  contents  of  the  rule. — lb. 
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Appellate  Practice — Dismlseal — Preeumptiona — A  rule  of  the 
trial  court  providing  for  the  dismissal  of  causes  for  failure  of 
prosecution  is  valid  and  the  court  has  power  to  enforce  it.  And 
where  the  facts  to  which  the  court  applied  the  rule  in  dismissing 
a  case  are  not  before  the  appellate  court  it  cannot  say  that  the 
trial  court  abused  its  discretion  or  violated  the  law  applying  the 
rule. — lb. 

Appellate  Practice — Supplemental  Record — Leave  will  not  be 
granted  to  a  party  to  file  a  supplemental  record,  after  the  case 
has  been  decided  and  pending  a  motion  for  rehearing  to  bring 
before  the  court  a  rule  of  the  trial  court  where  the  briefs  of  the 
adverse  party  contended  that  the  rule  was  not  before  the  court 
and  the  party  making  the  request  had  ample  warning  of  the 
contention  that  the  rule  was  not  in  the  record  and  ample  oppor- 
tunity to  amend  tlie  record  before  the  cause  was  determined. — lb. 

Appellate  Practice — Failure  to  File  Assignment  of  Errors — Die' 
missal — The  rules  of  the  court  of  appeals  requiring  an  appellant 
to  assign  errors  in  writing  at  the  time  of  filing  the  transcript 
and  providing  that  in  case  of  failure  to  assign  error  the  appeal 
may  be  dismissed,  do  not  necessarily  require  a  dismissal  in  all 
cases,  because  of  a  failure  to  assign  errors  within  the  time  fixed. 
An  appeal  will  not  be  dismissed  because  of  a  failure  to  assign 
errors  within  the  time  fixed,  where  the  appellant  makes  a  show- 
ing tending  to  explain  and  excuse  the  failure;  and  where  it  ap- 
pears that  no  material  delay  nor  prejudice  to  appellee  has  been 
caused  thereby. — Moynahan  v.  Perkins,  450. 

SALARIES  AND  FEES: 

District  Attorneys — ^Trials  Before  Justices  of  the  Peace — ^The 
allowance  or  disallowance  of  fees  of  a  district  attorney  for  the 
trial  or  examination  of  any  criminal  case  before  a  justice  of  the 
peace  is  wholly  within  the  discretion  of  the  board  of  county  com- 
missioners, and  is  not  reviewable  by  the  courts,  and  where  the 
board  had  disallowed  such  fees  it  was  error  for  the  district  court 
to  allow  them  and  enter  judgment  therefor  against  the  county. — 
The  Board  of  County  Commissioners  of  Yuma  County  v.  Pendle- 
ton, 159. 

;Water  Divisions — Salary  of  Superintendent — Liability  of  County 
— Evidence — In  an  action  against  a  county  to  recover  its  pro  rata 
share  of  the  salary  of  the  superintendent  of  Irrigation  of  a  water 
division,  where  the  county  is  not  mentioned  by  name  in  the  act 
creating  the  water  division  or  the  one  creating  the  water  district. 
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and  the  evidence  showed  that  no  lands  are  irrigated  in  the 
county,  and  that  there  are  no  natural  streams  of  running  water 
sufficient  to  irrigate  from  in  the  county,  that  there  is  a  dry  creek 
in  the  county  bearing  the  name  of  one  mentioned  in  the  statute 
creating  the  division,  but  that  except  for  short  periods  of  floods 
or  freshets,  it  does  not  contain  enough  water  to  irrigate  from, 
the  evidence  was  insufficient  to  establish  any  liability  against 
the  county. — Chapman  v.  The  Board  of  County  Commissioners 
of  Phillips  County,  236. 

License  Inspectors — Mandamus — ^The  city  council  of  the  city  of 
Denver  will  not  be  compelled  by  mandamus  to  make  an  appro- 
priation to  pay  the  salaries  of  license  inspectors  in  accordance 
with  an  estimate  furnished  by  the  fire  and  police  board  where 
such  inspectors  are  not  provided  for  in  the  charter  and  nothing 
appears  in  the  alternative  writ  to  indicate  what  such  inspectors 
are  or  how  the  office  was  or  would  be  created,  or  how  the  In- 
spectors were  or  would  be  appointed. — Hover  et  al.  v.  The  Peo- 
ple ex  rel.  Adams  et  al.,  375. 

Judgments — Law  of  the  Case — Title  to  Office — Emoluments — 
In  an  action  to  try  title  to  an  office  a  Judgment  for  respondent 
was  reversed  by  the  court  of  appeals,  the  opinion  of  the  court 
stating  that  relator  was  lawfully  appointed  to  the  office  and  that 
his  attempted  removal  and  the  appointment  of  respondent  were 
void  and  that  the  Judgment  ought  to  have  been  one  ousting  re- 
spondent and  putting  the  relator  into  possession.  When  the 
remittitur  was  filed  in  the  lower  court  the  term  of  office  in  con- 
troversy had  expired  and  the  parties  stipulated  that  the  Judg- 
ment of  the  court  of  appeals  should  be  made  the  Judgment  of 
the  lower  court,  and  an  order  for  such  Judgment  was  signed. 
Judgment  was  then  entered  for  relator  for  costs  without  spe- 
cifically awarding  title  to  the  office.  In  a  subsequent  action  by 
relator  against  respondent  to  recover  the  fees  and  emoluments 
collected  by  respondent  while  wrongfully  in  possession  of  the 
office,  the  Judgment  in  the  former  case  was  sufficient  to  establish 
plaintiff's  right  and  he  was  entitled  to  recover. — ^Jones  v.  Car- 
ver, 484. 

SALES: 

Agent  to  Sell  Not  Authorized  to  Buy — ^The  general  agent  of  a 
manufacturing  company  whose  business  is  to  manufacture  and 
sell  mining  machinery,  has  no  apparent  authority  to  buy  such 
machinery  for  his  principal.  And  one  who  sold  machinery  to  such 
agent  knowing  his  principal  was  engaged  in  the  manufacture 
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and  sale  of  such  machinery  must,  in  order  to  hind  the  manufactur- 
ing company,  show  that  the  purchase  was  specially  authorized 
hy  the  company. — The  Gates  Iron  Works  v.  The  Denver  Eng- 
ineering Works  Co.,  15. 

Purchase  and  Sale  of  Goods  by  Agent — Ratification — Where 
defendant,  a  married  woman,  who  owned  a  drugstore  conducted 
by  her  husband  as  her  manager,  in  person  notified  plaintiff,  a 
wholesale  drug  company,  through  its  traveling  salesman,  that  she 
would  not  purchase  any  goods  from  plaintiff,  and  afterwards  the 
same  salesman  sold  and  delivered  to  her  husband  as  her  manager 
certain  bills  of  goods,  if  defendant  had  no  knowledge  of  thQ  pur- 
chase of  the  goods  by  her  husband,  nor  of  the  delivery  thereof 
at  the  drugstore,  nor  of  the  sale  thereof  and  receipt  of  the  pro- 
ceeds for  her  by  her  employees,  there  could  be  no  ratification  by 
her,  and  without  a  ratification  there  was  no  sale  to  her,  and  an 
action  against  her  upon  a  contract  for  goods  sold  and  delivered 
must  fail.— Schollay  v.  Moffltt-West  Drug  Co.,  126. 

Principal  and  Agent — Ratification — Instructions — ^In  an  action 
for  goods  sold  to  defendant's  unauthorized  agent  in  several  dif- 
ferent bills  evidenced  by  orders  made  at  different  times  by  the 
agent,  an  Instruction  that  an  appropriation  by  defendant  of  any 
portion  of  the  articles  purchased  would  render  defendant  liable 
for  the  whole  was  erroneous.  An  appropriation  of  the  goods 
or  a  portion  of  the  goods  purchased  under  one  order  or  contract 
would  not  be  a  ratification  of  a  purchase  under  an  entirely  sepa- 
rate and  different  contract.— lb. 

Principal  and  Agent — Authority  of  Agent — Ratification — In 
order  to  recover  for  goods  sold  to  defendants  agent  after  defend- 
ant had  notified  plaintiff  that  she  would  buy  no  goods  from  it, 
it  must  be  shown  either  that  the  goods  were  purchased  by  de- 
fendant's authority  or  that  she  ratified  the  purchase  with  full 
knowledge  of  the  facts. — lb. 

Instructions — Not  Responsive  to  Issues — In  an  action  of  replevin 
for  a  wagon  where  plaintiffs  claimed  that  their  vendor  purchased 
the  wagon  from  defendant,  and  defendant  denied  that  he  sold 
the  wagon,  but  claimed  that  he  had  only  temporarily  loaned  it 
to  plaintiff's  vendor,  and  there  was  no  evidence  tending  to  show 
that  defendant  invested  said  vendor  with  apparent  ownership 
and  title  to  the  wagon,  or  permitted  him  to  hold  himself  out  to  the 
world  as  the  owner,  it  was  error  to  instruct  the  Jury  that,  al- 
though defendant  had  not  sold  the  wagon  to  said  vendor,  if  he 
invested   him  with   apparent  ownership  and  permitted  him  to 
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hold  himself  out  to  the  world  as  the  owner,  and  on  the  strength 
of  such  apparent  ownership,  plaintiffs  purchased  it  for  a  valu- 
able consideration,  they  should  find  for  plaintiff's. — Gray  v.  Sharp 
et  al.,  139. 

Same — Fraud — In  an  action  of  replevin  where  the  only  issue 
was  as  to  whether  defendant  had  sold  the  wagon  in  controversy 
to  plaintiff's  vendor  or  had  only  loaned  it,  it  was  error  to  instruct 
the  Jury  upon  the  question  of  fraudulent  conveyance  of  personal 
property. — lb. 

Replevin — Pleading — Evidence — Change  of  Poasession — In  an 
actioi^  of  replevin  to  recover  property  from  an  officer  taken  under 
an  execution  where  plaintiff  claims  the  property  by  purchase 
from  the  execution  defendant,  the  defense  that  the  sale  to  plain- 
tiff was  void  because  not  followed  by.  an  immediate  and  con- 
tinuous change  of  possession  is  admissible  under  a  general  denial 
of  plaintiff's  title,  and  it  is  not  necessary  that  such  defense  be 
specially  pleaded. — Israel,  U.  S.  Marshal,  v.  Day,  200. 

Replevin — Instructions — In  an  action  of  replevin  to  recover 
property  from  an  officer  taken  under  execution  where  plaintiff 
claimed  to  have  purchased  the  property  from  the  execution  debtor 
and  defendant  claimed  that  the  sale  to  plaintiff  was  void  because 
not  followed  by  an  immediate  delivery  and  continuous  change 
of  possession,  an  instruction  which  told  the  jury  that  the  con- 
trolling question  was  whether  or  not  the  property  at  the  time 
it  was  taken  under  execution  was  owned  by  and  in  the  possession 
of  plaintiff  or  the  execution  debtor,  and  that  if  the  property  was 
that  of  the  plaintiff  their  verdict  should  be  for  the  plaintiff,  was 
erroneous  and  misleading,  because  it  failed  to  distinguish  be- 
tween a  title  good  as  between  the  parties  to  the  sale  and  one 
good  as  against  the  creditors  of  the  seller. — lb. 

Replevin — Change  of  Possession — Instructions — ^In  a  contest  of 
the  title  to  personal  property  as  between  a  purchaser  and  the 
creditors  of  the  seller,  an  instruction,  that,  to  make  the  sale 
valid  as  against  creditors  of  the  seller,  the  change  of  possession 
must  be  open,  notorious  and  visible,  but  that  "to  constitute  a 
visible  and  actual  change  of  possession  it  is  not  necessary  that 
the  property  be  actually  moved  from  one  locality  to  another  if 
the  buyer  does  such  acts  as  make  visible  signs  of  his  owner- 
ship and  maintains  that  relation  to  the  property  purchased  which 
owners  of  property  generally  sustain  to  their  own  property."  is 
eroneous  in  failing  to  require  the  sale  to  be  accompanied  by  im- 
mediate delivery,  and  the  change  of  possession  required  by  the 
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instruction  is  not  such  actual  change  as  Is  required  by  the  statute. 
The  instruction  is  also  defective  in  failing  to  explain  in  what 
cases  removal  of  the  property  is  not  required,  and  in  failing  to 
define  what  acts  of  ownership  would  be  sufficient. — lb. 

Mortgages — Judicial  Foreclosure — In  a  Judicial  foreclosure  of 
a  mortgage  the  sheriff  alone  is  authorized  to  execute  the  decree 
of  foreclosure  and  sell  the  land,  and  it  is  error  for  the  court  to  ap- 
point a  commissioner,  other  than  the  sheriff,  to  make  such  fore- 
closure sale,  where  such  appointment  is  at  the  time  objected 
to.— Blitz  et  al.  V.  Moran,  253. 

Ciiattel  Mortgages — Bills  and  Notes — Plaintiffs  agreed  with 
their  debtor  to  purchase  his  stock  of  goods  and  gave  him  their 
promissory  note  for  the  amount  of  the  agreed  purchase  price 
over  and  above  his  debt  to  them  and  took  from  him  a  bill  of  sale. 
On  the  same  day  another  creditor  attached  the  goods  and  plain^ 
tiffs  and  the  debtor  made  another  agreement  whereby  they  aban- 
doned the  sale  and  plaintiffs  paid  off  the  attachment  claim  and 
added  it  to  their  own  claim,  and  took  the  debtor's  note  and  a 
chattel  mortgage  on  the  goods  to  secure  it.  The  debtor  agreed  to 
return  plaintiff's  note,  but  failed  to  do  so,  and  indorsed  it  to  de- 
fendants who  had  full  knowledge  of  the  transaction  between 
plaintiffs  and  the  debtor.  Defendants  and  plaintiffs  were  com- 
pelled to  pay  the  note.  Held,  that  plaintiffs  and  the  debtor  had 
a  right  to  abandon  their  agreement  of  sale  and  substitute  there- 
for the  chattel  mortgage.  That  the  entire  proceeding  cpnstituted 
but  one  transaction  and  a  forma]  resale  from  plaintiffs  to  the 
debtor  was  not  necessary.  That  plaintiffs'  note  indorsed  to  de- 
fendants was  without  consideration  and  defendants  were  li- 
able to  plaintiffs  for  the  amount  plaintiffs  were  required  to  pay 
thereon. — Falke  et  al.  v.  Brule  et  al.,  499. 

Mortgages  —  Foreclosure  —  Postponement  —  Notice  —  Where  a 
mortgage  foreclosure  sale  was  advertised  for  a  certain  day,  and 
the  property  was  not  offered  for  sale  on  that  day,  but  on  the  day 
following  the  sheriff  proceeded  to  sell  the  property  which  was 
bid  in  by  the  mortgagee,  and  the  certificate  of  sale  stated  that 
the  sale  was  made  on  the  day  it  was  advertised  to  be  sold,  the 
sale  was  void,  and  a  deed  thereunder  conveyed  nothing,  but  the 
deed  constituted  a  menace  to  mortgagee's  right  of  redemption, 
and  if  he  was  unable  to  redeem  he  was  entitled  to  have  the 
property  legally  sold,  and  an  action  by  him  to  set  aside  the  said 
and  cancel  the  certificate  and  deed  was  erroneously  dismissed.— > 
Brown V.  Belles,  529. 
41 
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MortgagM  —  JudJcUl  Forecioture  —  Sales  —  In  a  Judicial  tare- 
closure  of  a  mortgage  the  sheriff  alone  is  authorised  to  execute 
the  decree  of  foreclosure  and  sell  the  land,  and  it  is  error  for  the 
court  to  appoint  a  commissioner,  other  than  the  sheriff,  to  make 
such  foreclosure  sale,  where  such  appointment  is  at  the  time 
ohjected  to. — Blitz  et  al.  v.  Moran,  253. 

SPECIFIC  PERFORMANCE:  See  CONTRACTS. 

STATUTE  or  FRAUDS: 

Pleading — In  an  action  for  damage  for  breach  of  contract. 
where  the  complaint  fails  to  disclose  whether  or  not  the  con- 
tract is  in  writing,  if  the  defendant  desires  to  avail  himself  of 
the  statute  of  frauds,  he  must  specially  plead  it. — Baldwin  et  al. 
V.  The  Central  Savings  Bank,  7. 

STATUTORY  CONSTRUCTION: 

Judgments — Executions — Limitation — ^The  act  of  1891  (Session 
laws,  1891,  page  246),  amending  section  1835,  General  Statutes, 
and  providing  that  from  and  after  ten  years  from  the  entry  of 
final  Judgment  in  any  court  of  this  state  it  shall  be  considered  as 
satisfied  in  full  unless  revived  as  provided  by  law.  is  prospective 
only,  and  does  not  apply  to  Judgments  rendered  prior  to  the  pass- 
age of  the  act.  Execution  may  issue  on  Judgments  rendered 
prior  to  the  adoption  of  said  act  at  any  time  within  twenty  years 
from  the  entry  of  such  Judgments. — Jones  et  al.  v.  The  Stock- 
growers  National  Bank,  79. 

Evidence  —  Confidential  Communications  —  Physicians  —  Mills' 
Ann.  Stat.,  section  4824,  providing  that  "a  physician  or  surgeon 
duly  authorized  to  practice  his  profession  under  the  laws  of  this 
state,  shall  not,  without  the  consent  of  his  patient,  be  examined 
as  to  any  information  acquired  in  attending  the  patient,  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the  patient." 
does  not  include  physicians  practicing  outside  of  this  state,  and 
not  authorized  or  licensed  to  practice  under  the  laws  of  tbis 
state,  and  such  unauthorized  physicians  are  pot  incompetent  to 
testify  to  such  information. — Head  Camp  Pacific  Jurisdiction 
Woodmen  of  the  World  v.  Loeher,  247. 

Trustees — Action  by — Session  laws  1897«  page  248,  providing 
that  any  person  trading  or  doing  busiUess  under  the  firm  naffle 
of  trustee  shall  file  with  the  county  clerk  an  aflldavtt  setting  forth 
the  full  names  and  addresses  of  all  the  parties  who  are  reitre- 
sented  by  the  trustee,  and  in  default  shall  not  be  permitted  to  pros* 
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eente  any  Baits  for  collection  of  his  debts  until  such  affidavit 
shall  be  filed,  does  not  apply  to  actions  in  tort — Pedroni  v.  Bpp- 
st^n,  424. 

SUBROGATION: 

lnsurance-*8tatutory  Liability — Where  property  which  is  in- 
sured is  destroyed  by  fire  under  such  circumstances  that  the 
owner  has  an  action  for  damage  against  the  person  causing  the 
fire,  and  the  owner  collects  the  insurance,  the  insurance  company 
may  be  subrogated  to  the  right  of  the  owner  to  an  action  against 
the  person  responsible  for  the  fire,  whether  the  right  of  action 
be  statutory  or  at  common  law,  but  where  the  action  is  statutory 
it  must  be  brought  in  the  name  of  the  owner. — ^The  Crissey  &. 
Fowler  Lumber  Co.  et  al.  v.  The  Denver  &  Rio  Grande  Railroad 
Co.  et  al.,  275. 

SUMMONS: 

Appearance — Copy  of  Complaint — Taxing  Cost— Where  a  de- 
fendant procures  from  the  clerk  a  copy  of  a  complaint  and  taxes 
the  cost  thereof  against  the  plaintiff  as  authorized  by  section  45, 
Mills'  Annotated  Code,  it  is  a  general  appearance  in  the  action, 
and  waives  all  defects  of  service  of  summons, — ^Brockway  v.  The 
W.  &  T.  Smith  Co.,  96. 

Appellate  Practice — Final  Judgment — Denying  Default — ^An 
order  quashing  service  of  summons  and  denying  a  default,  but 
entering  no  judgment  against  plaintiff,  is  not  a  final  judgment 
that  can  be  reviewed  in  the  appellate  court. — lb. 

Cities  and  Towns — Action  for  Violation  of  Ordinance—Appeal— 
An  appeal  to  the  county  court  from  a  judgment  of  a  police  magis- 
trate convicting  defendant  of  a  violation  of  a  town  ordinance 
cured  any  defects  in  the  summons. — Saner  et  al.  ▼.  The  People, 
307. 

Judgments  ^  Action  to  Vacate  —  Direct  Attack  — An  actios 
lH*ought  in  the  court  where  a  judgment  was  rendered  to  vacate 
such  judgment  on  the  ground  that  no  notice  or  summons  wa^ 
served  on  the  judgment  defendant,  is  a  direct  attack  on  the  judg- 
ment sought  to  be  vacated. — Symes  v.  Charpiot,  463. 

Same — Pleading — Estates  of  Decedents — Where  a  defendant 
in  an  action  died  pending  the  action,  and  his  administratrix  was 
substituted  and  judgment  entered  against  her  as  such  adminis- 
tratrix without  any  notice  or  summons  having  been  served  upon 
her  and  without  any  appearance  by  her  in  the  action,  in  an 
action  by  her  in  the  same  court  to  vacate  such  judgment,  an  al- 
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legation  in  her  complaint  of  a  meritorious  defense  to*  the  action 
in  which  the  Judgment  was  rendered  is  not  essential. — lb. 

Judgments — Parties — Substitution  of  Administrator — Notice — 
Where  a  party  defendant  died  pending  suit,  and  his  adminis- 
tratrix was  substituted  as  party  defendant,  and  judgment  ren- 
dered against  her  without  any  notice  or  summons  having  been 
served  on  her  and  without  any  appearance  by  her  in  the  action, 
the  judgment  was  void. — lb. 

Estates  of  Decedents — Judgments — Collateral  Attack — ^Where 
pending  administration  of  an  estate  a  judgment  against  the  ad- 
ministratrix was  tendered  to  the  county  court  for  filing  and  classi- 
fication, an  objection  to  the  filing  and  classification  on  the  ground 
that  the  administratrix  was  substituted  as  party  defendant  in  the 
action  and  judgment  rendered  against  her  without  any  notice  or 
summons  having  been  served  upon  her  and  without  any  appear- 
ance in  the  cause  by  her,  was  not  a  collateral  attack  on  the 
judgment,  and  the  county  court  had  jurisdiction  and  it  was  its 
duty  to  have  heard  the  defense  of  the  administratrix  to  the 
judgment.— Symes  v.  The  People,  466. 

TAXES: 

Interest  and  Penalties — Interest  and  penalties  collected  on 
delinquent  state  tax  belong  to  the  state.  Where  such  interest 
and  penalties  on  delinquent  state  tax  have  been  collected  by  a 
county  treasurer  and  retained  by  the  county,  an  action  may  be' 
maintained  by  the  state  against  the  county  to  recover  such  in- 
terest and  penalties. — The  Board  of  County  Commissioners  of 
Prowers  County  v.  The  People,  519. 

TAX  SALES: 

Redemption — Presumptions-^Burden  of  Proof— Property  sold 
for  taxes  cannot  be  redeemed  by  one  having  no  interest  therein.- 
When  application  is  made  to  redeem,  it  is  the  duty  of  the  treas- 
urer to  determine  whether  the  applicant  has  such  interest  in  the 
property  as  will  entitle  him  to  redeem,  and  where  a  redemption' 
is  effected,  the  presumption  of  law  is  in  favor  of  the  judgment 
of  the  treasurer  in  allowing  the  redemption,  and  the  applicant 
will  be  presumed  to  have  had  the  requisite  interest,  and  the 
burden  is  on  the  person  attacking  such  redemption  on  that  ground 
to  rebut  such  presumption  by  evidence. — Hartman  et  al.  v.  Reld- 
et  al..  407. 

Certificates — Assignment — Burden  of  Proof-^In  an  action  by 
one  claiming  as  assignee  of  a  certificate' Of  purchase  at  a  tax- 
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sale,  where  the  assignment  is  put  in  issue  by  the  answer,  the 
burden  Is  on  the  claimant  to  establish  such  assignment  by  evi- 
dence, and  in  the  absence  of  such  evidence  defendant  is  entitled 
to  Judgment. — lb. 

TENDER: 

Practice — Contracts — ^In  an  action  for  damage  for  breach  of 
contract  in  failing  to  deliver  certain  securities  where  the  com- 
plaint alleged  a  demand  of  the  securities  and  an  offer  to  pay  the 
agreed  price  and  a  refusal  by  defendant  to  deliver  the  securities 
on  the  ground  of  the  Invalidity  of  the  contract  and  defendant's 
answer  admitted  the  demand  and  ofPer  to  pay,  but  denied  any 
agreement  of  any  kind  with  plaintiff,  a  tender  by  plaintiff  of  the 
amount  agreed  to  be  paid  for  the  securities  was  not  necessary 
to  sustain  plaintifP's  action. — Baldwin  et  al.  v.  The  Central  Sav- 
ings Bank,  7. 

TROVER: 

Possession— Title — To  sustain  an  action  of  trover  there  must 
be  in  plalntifT  at  the  time  of  the  supposed  conversion  a  law- 
ful possession,  or  the  right  to  immediate  possession.  There  must 
be  an  invasion  of  a  legal,  as  contradistinguished  from  an  equit- 
able, right.  There  can  be  no  conversion  of  property,  the  title  to 
which  consists  only  in  the  right  at  some  future  time  to  acquire  it 
by  purchase. — Crosby  v.  Stratton,  212. 

Corporations — Stockholders — Right  to  Purchase  Stock — ^The 
right  of  a  stockholder  to  purchase  a  certain  proportion  of  a  cer- 
tain amount  of  stock  to  be  sold  by  the  corporation  does  not  give 
the  stockholder  a  right  to  any  specific  shares  of  stock,  and  would 
not  support  an  action  in  trover  against  another  stockholder,  who 
purchased  more  than  his  proportional  part  of  the  stock,  for  the 
excess  of  stock  so  purchased. — lb. 

TRUSTS  AND  TRUSTEES: 

Statutory  Construction — Session  laws  1897,  page  248,  providing 
that  any  person  trading  or  doing  business  under  the  firm  name 
of  trustee  shall  file  with  the  county  clerk  an  aflidavit  setting  forth 
the  full  names  and  addresses  of  all  the  parties  who  are  repre- 
sented by  the  trustee,  and  in  default  shall  not  be  permitted  to 
prosecute  any  suits  for  collection  of  his  debts  until  such  afiidavit 
shall  be  filed,  does  not  apply  to  actions  in  tort.— Pedroni  v.  Bpp- 
stein,  424. 

VENDORS'  LIENS: 

Conveyances — Where  one  person  conveys  real  estate  to  another 
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In  such  manner  that  the  legal  title  vesta  in  the  latter,  and  the 
consideration  of  the  sale  Is  not  paid  or  secured,  equity  allows  the 
grantor  a  lien  upon  the  land  for  Its  iMiTment. — Salomon  v.  Mar- 
tin et  al.,  60. 

Contracts— Conveyances — ^A  land  owner  contracted  with  two 
other  parties  to  sell  certain  land  at  a  fixed  price  to  be  paid  by 
them  to  him  in  installments  at  Axed  times.  The  two  parties  were 
to  have  control  and  handling  of  the  land,  and  were  to  plat  it  and 
expend  not  to  exceed  a  certain  sum  in  preparing  it  for  sale  as  an 
addition  to  the  city.  The  amount  thus  expended  to  be  deducted 
from  the  proceeds  of  the  first  sales,  and  to  be  equally  borne  by 
the  three  parties.  The  owner  agreed  to  execute  deeds  to  pur- 
chasers of  parcels  of  the  land  and  to  hold  the  securities  arising 
from  such  sales  until  he  was  paid  the  agreed  price.  All  pro- 
ceeds of  sale  over  and  above  the  stipulated  price  to  be  equally 
divided  between  the  three  parties.  Held,  that  the  contract  was 
not  a  sale  of  land  by  the  owner  to  the  two  parties  such  as  would 
give  the  owner  a  vendor's  lien  on  the  land  for  the  purchase  price, 
and  an  assignee  of  the  interest  of  the  owner  in  the  contract 
acquired  no  such  lien. — lb. 

Same — Where  a  land  owner  entered  into  a  contract  with  two 
other  parties,  whereby  the  two  were  to  plat  the  land  into  a  city 
addition  and  sell  the  same,  the  owner  to  make  deeds  to  the  pur- 
chasers, and  after  paying  the  owner  a  stipulated  price,  the  re- 
mainder of  the  proceeds  of  sale  to  be  equally  divided  amongst 
the  three,  there  could  be  no  vendor's  lien  in  favor  of  the  owner 
alone  for  the  unpaid  purchase  price  of  any  lot  or  parcel  of  land 
sold  under  the  terms  of  said  contract. — lb. 

VENUE: 

Change  of  Venue — Appearance — Filing  Demurrer — Waiver — A 
defendant  entitled  to  remove  a  cause  for  trial  to  another  county 
on  the  ground  that  he  resides  and  was  served  with  summons 
In  such  other  county,  does  not  waive  his  right  of  removal  by  fil- 
ing a  demurrer  to  plaintiff's  complaint  at  the  time  he  presents 
his  application  for  removal. — Smith  et  al.  v.  The  Post  Printing 
and  Publishing  Co.,  238. 

Change  of  Venue — Time  for  Filing  Application — An  application 
to  remove  a  cause  to  another  county  for  trial  on  the  ground  that 
defendant  resides  and  was  served  with  summons  in  such  other 
county  is  in  apt  time  if  filed  within  the  time  fixed  by  the  sum- 
mons for  defendant  to  appear  and  plead. — lb. 
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Change  of  Venue— Application— Negativing  Exceptions — Plead- 
ing— ^Upon  motion  to  change  the  place  of  trial  of  a  cause  on  the 
ground  that  defendant  resides  and  was  served  with  summons  in 
the  county  to  which  the  change  was  sought,  it  is  not  necessary 
that  the  application  should  negative  all  the  exceptions  provided 
in  the  code  whereby  such  change  is  not  required,  if  the  com- 
plaint affirmatively  shows  that  the  cause  does  not  come  within 
any  of  the  exceptions. — lb. 

Contracts — Guaranty — Goods  Sold  and  Delivered — An  action  by 
a  publishing  company  against  a  party  who  contracted  for  a  route 
for  the  circulation  and  sale  of  its  paper  and  against  other  parties 
who  guaranteed  the  contract  of  the  circulator,  is  an  action  upon 
the  guaranty  contract,  and  not  an  action  for  goods  sold  and  de- 
livered, and  the  code  provision  authorizing  an  action  for  goods 
sold  and  delivered  to  be  brought  in  the  county  where  the  plain- 
tifT  resides  or  where  the  goods  were  sold  does  not  apply. — lb. 

Contracts — Guaranty — Place  of  Trial — The  fact  that  a  contract 
of  guaranty  was  executed  and  dated  in  the  county  where  suit  was 
brought  upon  it  does  not  make  it  a  contract  to  be  performed  in 
that  county  so  as  to  deprive  the  defendants  of  the  right  to  re- 
move the  cause  for  trial  to  the  county  of  their  residence. — lb. 

Appellate  Practice — Bill  of  Exceptions — Change  of  Venue — An 
assignment  of  error  to  a  ruling  of  the  court  denying  an  applica- 
tion for  change  of  venue  will  not  be  considered  where  the  facts 
upon  which  it  was  based  are  not  within  the  bill  of  exceptions. 
— ^Duncan  v.  Thomas,  522. 

VERDICTS : 

Practice — Adverse  Suits — Dismissal — ^The  dismissal  of  an  ad- 
verse suit  without  a  verdict  is  not  obnoxious  to  section  2326.  U. 
8.  Rev.  Stats.,  which  provides  that,  if  title  is  not  established  In 
either  party,  the  jury  shall  so  find. — Carnahan  v.  Connolly,  98. 

Appellate  Practice — Conflicting  Evidence — A  verdict  of  a  jury 
upon  conflicting  testimony  is  conclusive  on  the  appellate  court 
where  there  is  sufficient  evidence  to  support  the  verdict  and  it  is 
not  manifestly  contrary  to  the  weight  of  the  testimony. — The 
Town  of  Colorado  City  v.  Smith.  172. 

Wills — Contests — In  the  contest  of  a  will  on  the  ground  of  un- 
due idfluence  where  the  province  of  the  jury  is  to  draw  conclu- 
sions from  conceded  or  undisputed  facts  the  verdict  of  the  jury 
should  not  be  disregarded  except  for  grave  reasons  clearly  ap- 
parent.— Blackman  v.  Edsall  et  al..  429. 

Replevin — Judgment — Return — In  an  action  of  replevin,  a  ver- 
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jdict  for  defendant,  "We  find  that  he  was  entitled  to  the  posses- 
sion ot  the  property  described  in  the  complaint  at  the  institution 
of  this  suit,  and  we  award  him  a  return  of  the  same,"  will  not 
support  a  Judgment  for  the  return  of  the  property.  The  attempt 
to  award  a  return  was  not  a  finding  that  defendant  was  entitled 
to  a  return  as  required  by  code.  Power  to  award  a  return  be- 
longs to  the  court  after  the  Jury  has  found  that  the  party  is 
entitled  to  it.— Legere  v.  Stewart,  472. 

Appellate  Practice— Evidence — Credibility  of  Witnesses— The 
questicn  of  the  relative  credibility  of  witnesses  is  settled  by  the 
verdict  of  the  Jury,  and  will  not  be  considered  by  the  appellate 
court. — The  Farmers'  Alliance  Mutual  Fire  Insurance  Co.  v. 
Trombly,  613. 

Appellate  Practice — Evidence — Fire  Insurance — In  an  action  on 
a  poMcy  of  fire  insurance  for  loss  by  fire  where  the  Jury  returned 
a  verdict  for  plaintiff  upon  conflicting  evidence  submitted  to  them 
under  proper  instructions  and  there  is  sufficient  evidence  to  sup- 
port the  verdict,  it  will  not  be  reversed  on  the  ground  that  it  is 
against  the  weight  of  evidence  on  defendant's  plea  that  the  fire 
was  caused  by  the  wilful  act  of  plaintiff. — ^The  Farmers'  Alliance 
Mutual  Fire  Insurance  Co.  v.  Stewart,  617. 

WATER  RIGHTS: 

Conveyances — Mortgages — Notice — ^Where  a  canal  company  con- 
veyed water  rights  by  contracts  which  provided  that,  when  the 
capacity  of  the  canal  had  been  sold,  the  canal  and  other  prop- 
erties and  franchises  of  the  company  were  to  become  the  property 
of  the  water  right  owners,  which  contracts  and  deeds  were  re- 
corded in  the  counties  along  the  line  of  the  canal,  and  lateral 
ditches  were  taken  out  and  lands  in  cultivation  along  the  entire 
line  of  the  canal,  and  the  books  of  the  canal  company  would  have 
disclosed  that  the  entire  capacity  of  the  canal  had  been  sold,  a 
mortgagee  who  took  a  mortgage  upon  the  canal  and  property 
of  the  company,  after  the  capacity  had  been  sold,  was  charged 
with  notice  that  the  capacity  of  the  canal  had  been  sold,  and  that 
the  company  bad  nothing  to  incumber  at  the  date  of  the  mort- 
gage.— The  New  La  Junta  and  Lamar  Canal  Co.  v.  Kreybill.  26. 

Parties — Where  a  canal  company  sold  water  rights  with  a  stip- 
ulation that  when  the  capacity  of  the  canal  was  sold,  the  dwner- 
shlp  of  the  canal  and  othier  property  and  franchises  of  the  com- 
pany should  vest  in  the  water  right  owners  and  by  a  decree  of 
court  the  canal  was  conveyed  to  a  new  company  organized  by 
said  water  right  owners  for  the  purpose  of  managing  and  operat- 
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ing  the  property,  and  the  directors  of  the  new  company  conspired 
and  operated  with  the  holder  of  a  mortgage  on  the  canal  system 
executed  by  the  old  company  after  it  had  sold  the  entire  capacity 
of  its  canal  to  water  rights  owners,  to  enable  said  mortgagee  to 
enforce  its  invalid  mortgage,  the  water  right  owners  were  proper 
parties  to  bring  an  action  to  cancel  said  mortgage  and  to  restrain 
said  directors  and  mortgagee  from  further  attempting  to  obtain 
payment  thereof  from  the  property  of  the  canal  system. — lb. 

Conveyances — Ownership  of  Canal  and  Reservoir— Where  a 
canal  company  sold  water  rights  with  a  stipulation  that,  when 
the  capacity  of  the  ditch  was  sold,  the  title  to  the  canal  should 
pass  to  the  water  right  owners,  and  the  company  oversold  the 
capacity  of  the  canal,  the  title  to  an  undeveloped  reservoir  con- 
nected with  the  canal  and  constructed  by  the  canal  company 
passed  with  the  canal  to,  and  vested  in,  the  water  right  own- 
ers.— lb. 

Conveyances — A  water  right,  even  though  it  may  be  appurte- 
nant to  land,  is  the  subject  of  property,  and  may  be  conveyed 
with  or  without  the  land. — Crippen,  Trustee,  v.  Comstock  et 
al.,  89. 

Sams — Mortgages — After  Acquired  Water  Rights — ^A  deed  of 
trust  conveying  land  together  with  all  ditches  and  water  rights 
thereunto  belonging  without  any  specific  mention  or  description 
of  the  ditch  or  water  right,  does  not  convey  an  after  acquired 
water  right  and  ditch  not  in  existence  at  the  time  the  trust  deed 
was  executed. — lb. 

Same — Appurtenances — ^Plaintiff  took  a  deed  of  trust  conveying 
certain  land,  together  with  all  ditches  and  water  rights  there- 
unto belonging.  Afterwards  the  grantor  constructed  a  ditch  and 
used  the  water  therefrom  at  all  times  in  irrigation  of  the  land 
conveyed  by  deed  of  trust  to  plaintiff.  About  the  time  the  ditch 
was  completed  the  grantor  executed  to  defendant  a  deed  of  trust 
to  land  adjoining  that  conveyed  to  plaintifF  and  in  the  deed  of 
trust  conveyed  the  ditch  by  particular  description,  and  the  water 
right  thereby  acquired.  Defendant  had  no  notice  of  any  intention 
on  the  part  of  the  grantor  to  appropriate  and  use  the  water  so 
as  to  become  an  appurtenant  to  the  land  conveyed  by  the  first 
deed  of  trust.  Held,  that  the  ditch  and  water  right  did  not  be- 
come an  appurtenant  to  the  land  on  which  the  water  was  used 
80  as  to  vest  in  plaintiff,  but  that  the  expres  conveyance  thereof 
to  defendant  vested  in  defendant  the  superior  title. — lb. 

.  Mortgages— Appiicatlon  for  Loan— After  Acquired  Water  Right 
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— Notice — Where  a  deed  of  trust  conveyed  land  together  with 
all  ditches  and  water  rights  thereto  belonging  without  any  spe- 
cific mention  of  an  after  acquired  water  right  and  subsequently 
constructed  ditch,  statements  made  in  an  unrecorded  apllcation 
for  the  loan  or  to  the  mortgagee  in  reference  to  such  ditch  and 
water  right  could  have  no  force  or  effect  against  a  subsequent 
mortgagee  to  whom  the  ditch  and  water  right  were  expressly 
conveyed  by  deed  of  trust  where  said  second  mortgagee  had  no 
knowledge  of  such  statements. — lb. 

Contracts — Diversion  of  Water^-PlaintifF  contracted  with  de- 
fendant to  enlarge  defendants  ditch  and  to  run  water  from  his 
own  into  defendant's  ditch,  defendant  to  own  two-thirds  and 
plaintiff  one-third  of  the  ditch,  and  water  flowing  therein:  pro- 
vided if  either  party  should  fail  to  furnish  water  in  proportion  to 
his  interest  he  should  be  allowed  only  an  amount  proportioned  to 
the  volume  supplied  by  him.  Held,  that  the  right  of  either  party 
to  water  in  proportion  to  the  amount  turned  into  the  ditch  con- 
templated the  capacity  of  the  ditch  to  carry  all  the  water  fur- 
nished by  both,  and  that  plaintiff  could  not  by  filling  the  ditch 
beyond  his  interest  so  that  it  would  not  carry  the  water  defend- 
ant was  entitled  to  run  therein  deprive  defendant  of  his  two- 
thirds  interest  in  the  water  flowing  in  the  ditch. — Paterson  v. 
Nurnberg  et  al.,  223. 

Division  of  Water — Contracts — Where  two  parties  by  con- 
tract use  a  ditch  in  common,  the  water  to  be  divided  in  propor- 
tion to  the  amount  furnished  to  the  ditch  by  each,  the  amount  of 
water  either  party  is  entitled  to  withdraw  from  the  ditch  should 
be  determined  by  the  amount  that  runs  through  the  ditch,  and 
not  by  the  amount  turned  in.  where  the  capacity  of  the  ditch  at 
Its  upper  end  is  greater  than  that  at  the  lower. — ^Ib. 

Water  Divisions — Salary  of  Superintendent — Liability  of  County 
— Evidence — In  an  action  against  a  county  to  recover  its  pro 
rata  share  of  the  salary  of  the  superintendent  of  irrigation  of  a 
water  division,  where  the  county  is  not  mentioned  by  name  in  the 
act  creating  the  water  division  or  the  one  creating  the  water 
district,  and  the  evidence  showed  that  no  lands  are  irrigated  in 
the  county,  and  that  there  are  no  natural  streams  of  running 
water  sufficient  to  irrigate  from  in  the  county,  that  there  is  a 
dry  creek  in  the  county  bearing  the  name  of  one  mentioned  in 
the  statute  creating  the  division,  but  that  except  for  short  pe- 
riods of  floods  and  freshets,  it  does  not  contain  enough  water  to 
Irrigate  from,  the  evidence  was  InsulBcient  to  establish  any  lla- 
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billty  against  the  county. — Chapman  v.  The  Board  of  County 
Commissioners  of  Phillips  County,  236. 

Appropriation  of  Waste  Water»— Where  an  irrigation  ditch  at 
times  ran  a  surplus  of  water,  which  surplus  it  discharged  at  its 
terminus  into  a  natural  drain,  one  who  appropriated  such  sur- 
plus or  waste  water  after  it  was  discharged  from  the  ditch  ac- 
quired a  right  only  to  whatever  water  flowed  from  the  ditch 
after  the  ditch  company  had  supplied  its  own  wants  and  neces- 
sities, and  did  not  acquire  a  vested  right  to  any  specific  quantity 
of  water,  and  acquired  no  right  to  interfere  with  the  water  flow- 
ing in  the  ditch  or  any  of  its  laterals,  and  the  ditch  company 
was  under  no  obligation  to  permit  any  speciflc  quantity  of  water 
to  be  discharged  at  the  terminus  of  its  ditch. — ^Mabee  et  al.  v. 
The  Platte  Land  Co.,  476. 

WILLS: 

Estates  of  Decedents — Probate — Appeal  Bonds — In  an  appeal  to 
the  district  court  from  a  proceeding  in  the  county  court  probat- 
ing a  will,  where  there  was  bo  executor  or  administrator  of  the 
estate,  the  appeal  bond  properly  ran  to  the  estate  of  the  de- 
ceased.— Blackman  v.  Edsall  et  al..  429. 

Contests — Undue  Influence — Evidence — In  the  contest  of  a  will 
on  the  ground  of  undue  influence,  the  evidence  required  to  es- 
tablish th3  undue  influence  need  not  be  of  that  direct,  affirmative 
and  positive  character,  which  is  required  to  establish  a  tangible 
physical  fact.  The  only  positive  and  affirmative  proof  required 
is  of  facts  and  circumstances  from  which  the  undue  influence 
may  be  reasonably  inferred. — lb. 

Same — Verdict  of  Jury — In  the  contest  of  a  will  on  the  ground 
of  undue  influence  where  the  province  of  the  Jury  is  to  draw  con- 
clusions from  conceded  or  undisputed  facts  the  verdict  of  the 
Jury  should  not  be  disregarded  except  for  grave  reasons  clearly 
apparent. — lb. 

Same — In  the  contest  of  a  will  on  the  ground  of  undue  influence 
all  circumstances  which  tend  to  throw  any  light  upon  the  ques- 
tion should  be  considered  by  the  Jury. — lb. 

Same — Instructions — Instructions  on  the  issue  of  undue  influ- 
ence in  the  execution  of  a  will  discussed  and  approved. — lb. 

WITNESSES:     See  EVIDENCE. 
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in  such  manner  that  the  legal  title  vesta  in  the  latter,  and  the 
consideration  of  the  sale  is  not  paid  or  secured,  equity  allows  the 
grantor  a  lien  upon  the  land  for  its  payment. — Salomon  v.  Mar- 
tin et  al.,  60. 

Contracta— Conveyances — A  land  owner  contracted  with  two 
other  parties  to  sell  certain  land  at  a  fixed  price  to  be  paid  by 
them  to  him  in  installments  at  fixed  times.  The  two  parties  were 
to  have  control  and  handling  of  the  land,  and  were  to  plat  it  and 
expend  not  to  exceed  a  certain  sum  in  preparing  it  for  sale  as  an 
addition  to  the  city.  The  amount  thus  expended  to  be  deducted 
from  the  proceeds  of  the  first  sales,  and  to  be  equally  borne  by 
the  three  parties.  The  owner  agreed  to  execute  deeds  to  pur- 
chasers of  parcels  of  the  land  and  to  hold  the  securities  arising 
from  such  sales  until  he  was  paid  the  agreed  price.  All  pro- 
ceeds of  sale  over  and  above  the  stipulated  price  to  be  equally 
divided  between  the  three  parties.  Held,  that  the  contract  was 
not  a  sale  of  land  by  the  owner  to  the  two  parties  such  as  would 
give  the  owner  a  vendor's  lien  on  the  land  for  the  purchase  price, 
and  an  assignee  of  the  interest  of  the  owner  in  the  contract 
acquired  no  such  lien. — lb. 

Same — Where  a  land  owner  entered  into  a  contract  with  two 
other  parties,  whereby  the  two  were  to  plat  the  land  into  a  city 
addition  and  sell  the  same,  the  owner  to  make  deeds  to  the  pur- 
chasers, and  after  paying  the  owner  a  stipulated  price,  the  re- 
mainder of  the  proceeds  of  sale  to  be  equally  divided  amongst 
the  three^  there  could  be  no  vendor's  lien  in  favor  of  the  owner 
alone  for  the  unpaid  purchase  price  of  any  lot  or  parcel  of  land 
sold  under  the  terms  of  said  contract. — lb. 

VENUE: 

Change  of  Venue — Appearance — Filing  Demurrer — Waiver — ^A 
defendant  entitled  to  remove  a  cause  for  trial  to  another  county 
on  the  ground  that  he  resides  and  was  served  with  summons 
in  such  other  county,  does  not  waive  his  right  of  removal  by  fil- 
ing a  demurrer  to  plaintiff's  complaint  at  the  time  he  presents 
his  application  for  removal. — Smith  et  al.  v.  The  Post  Printing 
and  Publishing  Co.,  238. 

Change  of  Venue — ^Tlme  for  Tiling  Application — An  application 
to  remove  a  cause  to  another  county  for  trial  on  the  ground  that 
defendant  resides  and  was  served  with  summons  in  such  other 
county  is  in  apt  time  if  filed  within  the  time  fixed  by  the  sum- 
mons for  defendant  to  appear  and  plead. — lb. 
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Ch«no«  of  Venue — Applfcation — Negativing  Except iont—PleMl- 
Ing — ^Upon  motion  to  change  the  place  of  trial  of  a  cause  on  the 
ground  that  defendant  residee  and  was  served  with  summons  in 
the  county  to  which  the  change  was  sought,  it  is  not  necessary 
that  the  application  should  negative  all  the  exceptions  provided 
in  the  code  whereby  such  change  is  not  required.  If  the  com- 
plaint affirmatively  shows  that  the  cause  does  not  come  within 
any  of  the  exceptions. — lb. 

Contracts — Guaranty — Goods  Sold  and  Delivered — An  action  by 
a  publishing  company  against  a  party  who  contracted  for  a  route 
for  the  circulation  and  sale  of  its  paper  and  against  other  parties 
who  guaranteed  the  contract  of  the  circulator,  is  an  action  upon 
the  guaranty  contract,  and  not  an  action  for  goods  sold  and  de- 
livered, and  the  code  provision  authorizing  an  action  for  goods 
sold  and  delivered  to  be  brought  in  the  county  where  the  plain- 
tiff resides  or  where  the  goods  were  sold  does  not  apply. — lb. 

Contracts — Guaranty — Place  of  Trial — ^The  fact  that  a  contract 
of  guaranty  was  executed  and  dated  in  the  county  where  suit  was 
brought  upon  it  does  not  make  it  a  contract  to  be  performed  in 
that  county  so  as  to  deprive  the  defendants  of  the  right  to  re- 
move the  cause  for  trial  to  the  county  of  their  residence. — lb. 

Appellate  Practice — Bill  of  Exceptions — Change  of  Venue— An 
assignment  of  error  to  a  ruling  of  the  court  denying  an  applica- 
tion for  change  of  venue  will  not  be  considered  where  the  facts 
upon  which  it  was  based  are  not  within  the  bill  of  exceptions. 
— ^Duncan  v.  Thomas,  522. 

VERDICTS : 

Practice — Adverse  Suits — Dismissal — ^The  dismissal  of  an  ad- 
verse suit  without  a  verdict  is  not  obnoxious  to  section  2326,  U. 
S.  Rev.  Stats.,  which  provides  that,  if  title  is  not  established  in 
either  party,  the  Jury  shall  so  find. — Camahan  v.  Connolly,  98. 

Appellate  Practice— Conflicting  Evidence — A  verdict  of  a  Jury 
upon  conflicting  testimony  is  conclusive  on  the  appellate  court 
where  there  is  sufficient  evidence  to  support  the  verdict  and  it  is 
not  manifestly  contrary  to  the  weight  of  the  testimony. — The 
Town  of  Colorado  City  v.  Smith,  172. 

Wills — Contests^In  the  contest  of  a  will  on  the  ground  of  un- 
due influence  where  the  province  of  the  Jury  is  to  draw  conclu- 
sions from  conceded  or  undisputed  facts  the  verdict  of  the  Jury 
should  not  be  disregarded  except  for  grave  reasons  clearly  ap- 
parent.— Blackman  v.  Edsall  et  a1..  429. 

Replevin — Judgment — Return — In  an  action  of  replevin,  a  ver- 
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ilict  for  defendant,  "We  find  that  he  was  entitled  to  the  posses- 
sion of  the  property  described  In  the  complaint  at  the  institution 
of  this  suit,  and  we  award  him  a  return  of  the  same/'  will  not 
support  a  Judgment  for  the  return  of  the  property.  The  attempt 
to  award  a  return  was  not  a  finding  that  defendant  was  entitled 
to  a  return  as  required  by  code.  Power  to  award  a  return  be- 
longs to  the  court  after  the  jury  has  found  that  the  party  is 
entitled  to  it. — Legere  v.  Stewart,  472. 

Appellate  Practice — Evidence — Credibility  of  Wltnesees — ^The 
question  of  the  relative  credibility  of  witnesses  is  settled  by  the 
verdict  of  the  jury,  and  will  not  be  considered  by  the  appellate 
court. — The  Farmers'  Alliance  Mutual  Fire  Insurance  Co.  v. 
Trombly,  513. 

Appellate  Practice — Evidence — Fire  Insurance — In  an  action  on 
a  po!icy  of  fire  insurance  for  loss  by  fire  where  the  jury  returned 
a  verdict  for  plaintiff  upon  conflicting  evidence  submitted  to  them 
under  proper  instructions  and  there  is  sufficient  evidence  to  sup- 
port the  verdict,  it  will  not  be  reversed  on  the  ground  that  it  is 
against  the  weight  of  evidence  on  defendant's  plea  that  the  fire 
was  caused  by  the  wilful  act  of  plaintiff. — ^The  B^rmers'  Alliance 
Mutual  Fire  Insurance  Co.  v.  Stewart,  517. 

WATER  RIGHTS: 

Conveyances — iSlortgages — Notice — Where  a  canal  company  con- 
veyed water  rights  by  contracts  which  provided  that,  when  the 
Capacity  of  the  canal  had  been  sold,  the  canal  and  other  prop- 
erties and  franchises  of  the  company  were  to  become  the  property 
of  the  water  right  owners,  which  contracts  and  deeds  were  re- 
corded in  the  counties  along  the  line  of  the  canal,  and  lateral 
ditches  were  taken  out  and  lands  in  cultivation  along  the  entire 
line  of  the  canal,  and  the  books  of  the  canal  company  would  have 
disclosed  that  the  entire  capacity  of  the  canal  had  been  sold,  a 
mortgagee  who  took  a  mortgage  upon  the  canal  and  property 
of  the  company,  after  the  capacity  had  been  sold,  was  charged 
with  notice  that  the  capacity  of  the  canal  had  been  sold,  and  that 
the  company  had  nothing  to  incumber  at  the  date  of  the  mort- 
gage.— The  New  La  Junta  and  Lamar  Canal  Co.  v.  Kreybill.  26. 

Parties — Where  a  canal  company  sold  water  rights  with  a  stip- 
ulation that  when  the  capacity  of  the  canal  was  sold,  the  ()wner- 
ship  of  the  canal  and  other  property  and  franchises  of  the  com- 
pany should  vest  in  the  water  right  owners  and  by  a  decree  of 
court  the  canal  was  conveyed  to  a  new  company  organized  by 
said  water  right  owners  for  the  purpose  of  managing  and  operat- 
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Ing  the  property,  and  the  directors  of  the  new  company  conspired 
and  operated  with  the  holder  of  a  mortgage  on  the  canal  system 
executed  by  the  old  company  after  it  had  sold  the  entire  capacity 
of  its  canal  to  water  rights  owners,  to  enable  said  mortgagee  to 
enforce  its  invalid  mortgage,  the  water  right  owners  were  proper 
parties  to  bring  an  action  to  cancel  said  mortgage  and  to  restrain 
said  directors  and  mortgagee  from  further  attempting  to  obtain 
payment  thereof  from  the  property  of  the  canal  system. — ^Ib. 

Conveyances — Ownership  of  Canal  and  Reservoir — ^Where  a 
canal  company  sold  water  rights  with  a  stipulation  that,  when 
the  capacity  of  the  ditch  was  sold,  the  title  to  the  canal  should 
pass  to  the  water  right  owners,  and  the  company  oversold  the 
capacity  of  the  canal,  the  title  to  an  undeveloped  reservoir  con- 
nected with  the  canal  and  constructed  by  the  canal  company 
passed  with  the  canal  to,  and  vested  in,  the  water  right  own- 
ers.— lb. 

Conveyances— A  water  right,  even  though  it  may  be  appurte- 
nant to  land,  is  the  subject  of  property,  and  may  be  conveyed 
with  or  without  the  land. — Crlppen,  Trustee,  v.  Ck)mstock  et 
al.,  89. 

Same — Mortgages — After  Acquired  Water  Rights— A  deed  of 
trust  conveying  land  together  with  all  ditches  and  water  rights 
thereunto  belonging  without  any  specific  mention  or  description 
of  the  ditch  or  water  right,  does  not  convey  an  after  acquired 
water  right  and  ditch  not  in  existence  at  the  time  the  trust  deed 
was  executed. — lb. 

Same — Appurtenances — ^Plaintiff  took  a  deed  of  trust  conveying 
certain  land,  together  with  all  ditches  and  water  rights  there- 
unto belonging.  Afterwards  the  grantor  constructed  a  ditch  and 
used  the  water  therefrom  at  all  times  in  irrigation  of  the  land 
conveyed  by  deed  of  trust  to  plaintifP.  About  the  time  the  ditch 
was  completed  the  grantor  executed  to  defendant  a  deed  of  trust 
to  land  adjoining  that  conveyed  to  plaintiff  and  in  the  deed  of 
trust  conveyed  the  ditch  by  particular  description,  and  the  water 
right  thereby  acquired.  Defendant  had  no  notice  of  any  intention 
on  the  part  of  the  grantor  to  appropriate  and  use  the  water  so 
as  to  become  an  appurtenant  to  the  land  conveyed  by  the  first 
deed  of  trust.  Held,  that  the  ditch  and  water  right  did  not  be- 
come an  appurtenant  to  the  land  on  which  the  water  was  used 
so  as  to  vest  in  plaintifF,  but  that  the  expres  conveyance  thereof 
to  defendant  vested  in  defendant  the  superior  title. — lb. 

.  Mortgages — ^Application  for  Loan — After  Acquired  Water  Right 
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•^Notfe*— Where  t  deed  of  tnist  eoDTejed  tend  togeUMr  witk 
alt  (Jftche«  And  water  righu  thereto  l>elongiiig  withoat  any  spe- 
cific menlfofi  of  an  after  acquired  water  right  and  snbseqaently 
constructed  ditch,  atatements  made  in  an  unrecorded  aplfcatioa 
for  the  loan  or  to  the  mortgagee  in  reference  to  such  ditch  and 
water  right  could  have  no  force  or  effect  against  a  subsequent 
mortgagee  to  whom  the  ditch  and  water  right  were  expressly 
conveyed  by  deed  of  trust  where  said  second  mortgagee  had  no 
knowledge  of  such  statements. — lb. 

Contracts— Diversion  of  Water— Plaintiff  contracted  with  de- 
fendant to  enlarge  defendant's  ditch  and  to  run  water  from  his 
own  Into  defendant's  ditch,  defendant  to  own  two-thirds  and 
plaintiff  one-third  of  the  ditch,  and  water  flowing  therein;  pro- 
vided if  either  party  should  fail  to  furnish  water  in  proportion  to 
his  interest  he  should  be  allowed  only  an  amount  proportioned  to 
the  volume  supplied  by  him.  Held,  that  the  right  of  either  party 
to  water  in  proportion  to  the  amount  turned  into  the  ditch  con- 
templated the  capacity  of  the  ditch  to  carry  all  the  water  fur- 
nished by  both,  and  that  plaintiff  could  not  by  filling  the  ditch 
beyond  his  interest  so  that  It  would  not  carry  the  water  defend- 
ant was  entitled  to  run  therein  deprive  defendant  of  his  two- 
thirds  Intereat  in  the  water  flowing  in  the  ditch. — Paterson  v. 
Nurnberg  et  al..  223. 

Division  of  Water— Contracts — Where  two  partiei  by  con- 
tract use  a  ditch  In  common,  the  water  to  be  divided  in  propor- 
tion to  the  amount  furnished  to  the  ditch  by  each,  the  amount  of 
water  either  party  is  entitled  to  withdraw  from  the  ditch  shonld 
be  determined  by  the  amount  that  runs  through  the  ditch,  and 
not  by  the  amount  turned  in.  where  the  capacity  of  the  ditch  at 
Its  upper  end  is  greater  than  that  at  the  lower. — ^Ib. 

Water  Divisions — Salary  of  Superintendent — Liability  of  County 
«— tvtdence— In  an  action  against  a  county  to  recover  its  pro 
rata  share  of  the  salary  of  the  superintendent  of  irrigation  of  a 
water  division,  where  the  county  is  not  mentioned  by  name  in  the 
act  creating  the  water  division  or  the  one  creating  the  water 
district,  and  the  evidence  showed  that  no  lands  are  irrigated  in 
the  county,  and  that  there  are  no  natural  streams  of  rannins^ 
water  sufllcient  to  irrigate  from  in  the  county,  that  there  Is  a 
dry  creek  in  the  county  bearing  the  name  of  one  mentioned  in 
the  statute  creating  the  division,  but  that  except  for  short  pe- 
rliHis  of  floods  and  freshets,  it  does  not  contain  enough  water  to 
Irrigate  from,  the  evidence  was  insufficient  to  establish  any 
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bility  against  the  county. — Chapman  v.  The  Board  of  County 
Commissioners  of  Phillips  County,  236. 

Appropriation  of  Waste  Watera— Where  an  irrigation  ditch  at 
times  ran  a  surplus  of  water,  which  surplus  it  discharged  at  its 
terminus  into  a  natural  drain,  one  who  appropriated  such  sur- 
plus or  waste  water  after  it  was  discharged  from  the  ditch  ac- 
quired a  right  only  to  whatever  water  flowed  from  the  ditch 
after  the  ditch  company  had  supplied  its  own  wants  and  neces- 
sities, and  did  not  acquire  a  vested  right  to  any  specific  quantity 
of  water,  and  acquired  no  right  to  interfere  with  the  water  flow- 
ing in  the  ditch  or  any  of  its  laterals,  and  the  ditch  company 
was  under  no  obligation  to  permit  any  specific  quantity  of  water 
to  be  discharged  at  the  terminus  of  its  ditch. — Mabee  et  al.  v. 
The  Platte  Land  Co.,  476. 

WILLS: 

Estates  of  Decedents — Probate — Appeal  Bonds — In  an  appeal  to 
the  district  court  from  a  proceeding  in  the  county  court  probat- 
ing a  will,  where  there  was  bo  executor  or  administrator  of  the 
estate,  the  appeal  bond  properly  ran  to  the  estate  of  the  de- 
ceased.— Blackman  v.  Edsall  et  al..  429. 

Contests — Undue  influence — Evidence — In  the  contest  of  a  will 
on  the  ground  of  undue  influence,  the  evidence  required  to  es- 
tablish th^  undue  influence  need  not  be  of  that  direct,  affirmative 
and  positive  character,  which  is  required  to  establish  a  tangible 
physical  fact.  The  only  positive  and  affirmative  proof  required 
is  of  facts  and  circumstances  from  which  the  undue  influence 
may  be  reasonably  inferred. — lb. 

Same — Verdict  of  Jury — ^In  the  contest  of  a  will  on  the  ground 
of  undue  influence  where  the  province  of  the  Jury  is  to  draw  con- 
clusions from  conceded  or  undisputed  facts  the  verdict  of  the 
jury  should  not  be  disregarded  except  for  grave  reasons  clearly 
apparent. — lb. 

Same — In  the  contest  of  a  will  on  the  ground  of  undue  influence 
all  circumstances  which  tend  to  throw  any  light  upon  the  ques- 
tion should  be  considered  by  the  jury. — lb. 

Same — instructions — Instructions  on  the  issue  of  undue  influ- 
ence in  the  execution  of  a  will  discussed  and  approved. — lb. 

WITNESSES:     See  EVIDENCE. 
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in  such  manner  that  the  legal  title  vests  in  the  latter,  and  the 
consideration  of  the  sale  Is  not  paid  or  secured,  e^iuity  allows  the 
grantor  a  lien  upon  the  land  for  its  payment. — Salomon  t.  Mar- 
tin et  al.,  60. 

Contracts — Conveyances— A  land  owner  contracted  with  two 
other  parties  to  sell  certain  land  at  a  fixed  price  to  be  paid  by 
them  to  him  in  installments  at  fixed  times.  The  two  parties  were 
to  have  control  and  handling  of  the  land,  and  were  to  plat  it  and 
expend  not  to  exceed  a  certain  sum  in  preparing  it  for  sale  as  an 
addition  to  the  city.  The  amount  thus  expended  to  be  deducted 
from  the  proceeds  of  the  first  sales,  and  to  be  equally  borne  by 
the  three  parties.  The  owner  agreed  to  execute  deeds  to  pur- 
chasers of  parcels  of  the  land  and  to  hold  the  securities  arising 
from  such  sales  until  he  was  paid  the  agreed  price.  All  pro- 
ceeds of  sale  over  and  above  the  stipulated  price  to  be  equally 
divided  between  the  three  parties.  Held,  that  the  contract  was 
not  a  sale  of  land  by  the  owner  to  the  two  parties  such  as  would 
give  the  owner  a  vendor's  lien  on  the  land  for  the  purchase  price, 
and  an  assignee  of  the  interest  of  the  owner  in  the  contract 
acquired  no  such  lien. — lb. 

Same — ^Where  a  land  owner  entered  into  a  contract  with  two 
other  parties,  whereby  the  two  were  to  plat  the  land  into  a  city 
addition  and  sell  the  same,  the  owner  to  make  deeds  to  the  pur- 
chasers, and  after  paying  the  owner  a  stipulated  price,  the  re- 
mainder of  the  proceeds  of  sale  to  be  equally  divided  amongst 
the  three^  there  could  be  no  vendor's  lien  in  f^vor  of  the  owner 
alone  for  the  unpaid  purchase  price  of  any  lot  or  parcel  of  land 
sold  under  the  terms  of  said  contract. — lb. 

VENUE: 

Change  of  Venue — Appearance — Filing  Demurrer — Waiver — ^A 
defendant  entitled  to  remove  a  cause  for  trial  to  another  county 
on  the  ground  that  he  resides  and  was  served  with  summons 
in  such  other  county,  does  not  waive  his  right  of  removal  by  fil- 
ing a  demurrer  to  plaintiff's  complaint  at  the  time  he  presents 
his  application  for  removal. — Smith  et  al.  v.  The  Post  Printing 
and  Publishing  Co.,  238. 

Change  of  Venue — ^Tlme  for  Filing  Application — An  application 
to  remove  a  cause  to  another  county  for  trial  on  the  ground  that 
defendant  resides  and  was  served  with  summons  in  such  other 
county  is  in  apt  time  if  filed  within  the  time  fixed  by  the  sum- 
mons for  defendant  to  appear  and  plead. — lb. 
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Change  of  Venue— Applfcation-^egativing  Exceptions — Plead- 
ing— ^Upon  motion  to  change  the  place  of  trial  of  a  cause  on  the 
ground  that  defendant  resides  and  was  served  with  summons  in 
the  county  to  which  the  change  was  sought,  it  is  not  necessary 
that  the  application  should  negative  all  the  exceptions  provided 
in  the  code  whereby  such  change  is  not  required,  if  the  com- 
plaint affirmatively  shows  that  the  cause  does  not  come  within 
any  of  the  exceptions. — lb. 

Contracts — Guaranty — Goods  Sold  and  Delivered — An  action  by 
a  publishing  company  against  a  party  who  contracted  for  a  route 
for  the  circulation  and  sale  of  its  paper  and  against  other  parties 
who  guaranteed  the  contract  of  the  circulator,  is  an  action  upon 
the  guaranty  contract,  and  not  an  action  for  goods  sold  and  de- 
livered, and  the  code  provision  authorizing  an  action  for  goods 
sold  and  delivered  to  be  brought  in  the  county  where  the  plain- 
tiff resides  or  where  the  goods  were  sold  does  not  apply. — lb. 

Contracts — Guaranty — Place  of  Trial — The  fact  that  a  contract 
of  guaranty  was  executed  and  dated  in  the  county  where  suit  was 
brought  upon  it  does  not  make  it  a  contract  to  be  performed  in 
that  county  so  as  to  deprive  the  defendants  of  the  right  to  re- 
move the  cause  for  trial  to  the  county  of  their  residence. — lb. 

Appellate  Practice — Bill  of  Exceptions — Change  of  Venue — An 
assignment  of  error  to  a  ruling  of  the  court  denying  an  applica- 
tion for  change  of  venue  will  not  be  considered  where  the  facts 
upon  which  it  was  based  are  not  within  the  bill  of  exceptions. 
— ^Duncan  v.  Thomas,  522. 

VERDICTS: 

Practice — Adverse  Suits — Dismissal — The  dismissal  of  an  ad- 
verse suit  without  a  verdict  is  not  obnoxious  to  section  2326.  U. 
S.  Rev.  Stats.,  which  provides  that,  if  title  is  not  established  in 
either  party,  the  jury  shall  so  find. — Carnahan  v.  Connolly,  98. 

Appellate  Practice — Conflicting  Evidence — A  verdict  of  a  Jury 
upon  conflicting  testimony  is  conclusive  on  the  appellate  court 
where  there  Is  sufficient  evidence  to  support  the  verdict  and  it  Is 
not  manifestly  contrary  to  the  weight  of  the  testimony. — The 
Town  of  Colorado  City  v.  Smith,  172. 

Wills — Contests — In  the  contest  of  a  will  on  the  ground  of  un- 
due influence  where  the  province  of  the  Jury  is  to  draw  conclu- 
sions from  conceded  or  undisputed  facts  the  verdict  of  the  Jury 
should  not  be  disregarded  except  for  grave  reasons  clearly  ap- 
parent.— Blackman  v.  Edsall  et  a1..  429. 

Replevin — Judgment — Return — In  an  action  of  replevin,  a  ver- 
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diet  for  defendant,  "We  find  that  he  was  entitled  to  the  poBses- 
sion  of  the  property  described  in  the  complaint  at  the  institution 
of  this  suit,  and  we  award  him  a  return  of  the  same/'  will  not 
support  a  Judgment  for  the  return  of  the  property.  The  attempt 
to  award  a  return  was  not  a  finding  that  defendant  was  entitled 
to  a  return  as  required  by  code.  Power  to  award  a  return  be- 
longs to  the  court  after  the  Jury  has  found  that  the  party  is 
entitled  to  It. — Legere  v.  Stewart,  472. 

Appellate  Practice — Evidence — Credibility  of  Witnesses — The 
question  of  the  relative  credibility  of  witnesses  is  settled  by  the 
verdict  of  the  Jury,  and  will  not  be  considered  by  the  appellate 
court. — The  Farmers*  Alliance  Mutual  Fire  Insurance  Co.  v. 
Trombly,  513. 

Appellate  Practice — Evidence — Fire  Insurance — In  an  action  on 
a  po!icy  of  fire  insurance  for  loss  by  fire  where  the  jury  returned 
a  verdict  for  plaintiff  upon  conflicting  evidence  submitted  to  them 
under  proper  instructions  and  there  is  sufficient  evidence  to  sup- 
port the  verdict,  it  will  not  be  reversed  on  the  ground  that  it  is 
against  the  weight  of  evidence  on  defendant's  plea  that  the  fire 
was  caused  by  the  wilful  act  of  plaintiff. — ^The  Farmers*  Alliance 
Mutual  Fire  Insurance  Co.  v.  Stewart,  617. 

WATER  RIGHTS: 

Conveyances — Mortgages — Notice — ^Where  a  canal  company  con- 
veyed water  rights  by  contracts  which  provided  that,  when  the 
capacity  of  the  canal  had  been  sold,  the  canal  and  other  prop- 
erties and  franchises  of  the  company  were  to  become  the  property 
of  the  water  right  owners,  which  contracts  and  deeds  were  re- 
corded in  the  counties  along  the  line  of  the  canal,  and  lateral 
ditches  were  taken  out  and  lands  in  cultivation  along  the  entire 
line  of  the  canal,  and  the  books  of  the  canal  company  would  have 
disclosed  that  the  entire  capacity  of  the  canal  had  been  sold,  a 
mortgagee  who  took  a  mortgage  upon  the  canal  and  property 
of  the  company,  after  the  capacity  had  been  sold,  was  charged 
with  notice  that  the  capacity  of  the  canal  had  been  sold,  and  that 
the  company  had  nothing  to  incumber  at  the  date  of  the  mort- 
gage.— The  New  La  Junta  and  Lamar  Canal  Co.  v.  KreyblU.  26. 

Parties — Where  a  canal  company  sold  water  rights  with  a  stip- 
ulation that  when  the  capacity  of  the  canal  was  sold,  the  Owner- 
ship of  the  canal  and  other  property  and  franchises  of  the  com- 
pany should  vest  in  the  water  right  owners  and  by  a  decree  of 
court  the  canal  was  conveyed  to  a  new  company  organized  by 
said  water  right  owners  for  the  purpose  of  managing  and  operat- 
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ing  the  property,  and  the  directors  of  the  new  company  conspired 
and  operated  with  the  holder  of  a  mortgage  on  the  canal  system 
executed  by  the  old  company  after  it  had  sold  the  entire  capacity 
of  its  canal  to  water  rights  owners,  to  enable  said  mortgagee  to 
enforce  its  invalid  mortgage,  the  water  right  owners  were  proper 
parties  to  bring  an  action  to  cancel  said  mortgage  and  to  restrain 
said  directors  and  mortgagee  from  further  attempting  to  obtain 
payment  thereof  from  the  property  of  the  canal  system. — ^Ib. 

Conveyances — Ownership  of  Canal  and  Reservoir— Where  a 
canal  company  sold  water  rights  with  a  stipulation  that,  when 
the  capacity  of  the  ditch  was  sold,  the  title  to  the  canal  should 
pass  to  the  water  right  owners,  and  the  company  oversold  the 
capacity  of  the  canal,  the  title  to  an  undeveloped  reservoir  con- 
nected with  the  canal  and  constructed  by  the  canal  company 
passed  with  the  canal  to,  and  vested  in,  the  water  right  own- 
ers.— lb. 

.  Conveyances — ^A  water  right,  even  though  it  may  be  appurte- 
nant to  land,  is  the  subject  of  property,  and  may  be  conveyed 
with  or  without  the  land. — Crippen,  Trustee,  v.  Comstock  et 
al.,  89. 

Same — Mortgages — After  Acquired  Water  Rights — ^A  deed  of 
trust  conveying  land  together  with  all  ditches  and  water  rights 
thereunto  belonging  without  any  specific  mention  or  description 
of  the  ditch  or  water  right,  does  not  convey  an  after  acquired 
water  right  and  ditch  not  in  existence  at  the  time  the  trust  deed 
was  executed. — lb. 

Same — Appurtenances — ^Plaintiff  took  a  deed  of  trust  conveying 
certain  land,  together  with  all  ditches  and  water  rights  there- 
unto belonging.  Afterwards  the  grantor  constructed  a  ditch  and 
used  the  water  therefrom  at  all  times  in  irrigation  of  the  land 
conveyed  by  deed  of  trust  to  plaintifP.  About  the  time  the  ditch 
was  completed  the  grantor  executed  to  defendant  a  deed  of  trust 
to  land  adjoining  that  conveyed  to  plaintifP  and  in  the  deed  of 
trust  conveyed  the  ditch  by  particular  description,  and  the  water 
right  thereby  acquired.  Defendant  had  no  notice  of  any  intention 
on  the  part  of  the  grantor  to  appropriate  and  use  the  water  so 
as  to  become  an  appurtenant  to  the  land  conveyed  by  the  first 
deed  of  trust.  Held,  that  the  ditch  and  water  right  did  not  be- 
come an  appurtenant  to  the  land  on  which  the  water  was  used 
80  as  to  vest  in  plaintiff,  but  that  the  expres  conveyance  thereof 
to  defendant  vested  in  defendant  the  superior  title. — lb. 

.  Mortgages— Application  for  Loan — After  Acquired  Water  Right 
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— Notice — Where  a  deed  of  trust  conveyed  land  together  with 
all  ditches  and  water  rights  thereto  belonging  without  any  spe- 
cific mention  of  an  after  acquired  water  right  and  subsequently 
constructed  ditch,  statements  made  in  an  unrecorded  apHcation 
for  the  loan  or  to  the  mortgagee  in  reference  to  such  ditch  and 
water  right  could  have  no  force  or  effect  against  a  subsequent 
mortgagee  to  whom  the  ditch  and  water  right  were  expressly 
conveyed  by  deed  of  trust  where  said  second  mortgagee  had  no 
knowledge  of  such  statements. — lb. 

Contracts — Diversion  of  Water— Plaintiff  contracted  with  de- 
fendant to  enlarge  defendant's  ditch  and  to  run  water  from  his 
own  into  defendant's  ditch,  defendant  to  own  two-thirds  and 
plaintiff  one-third  of  the  ditch,  and  water  flowing  therein;  pro- 
vided if  either  party  should  fail  to  furnish  water  in  proportion  to 
his  interest  he  should  be  allowed  only  an  amount  proportioned  to 
the  volume  supplied  by  him.  Held,  that  the  right  of  either  party 
to  water  In  proportion  to  the  amount  turned  into  the  ditch  con- 
templated the  capacity  of  the  ditch  to  carry  all  the  water  fur- 
nished by  both,  and  that  plaintiff  could  not  by  filling  the  ditch 
beyond  his  interest  so  that  it  would  not  carry  the  water  defend- 
ant  was  entitled  to  run  therein  deprive  defendant  of  his  two- 
thirds  interest  in  the  water  flowing  In  the  ditch. — ^Paterson  v. 
Nurnberg  et  al..  223. 

Division  of  Water — Contracts — Where  two  partiei  by  con- 
tract use  a  ditch  in  common,  the  water  to  be  divided  in  propor- 
tion to  the  amount  furnished  to  the  ditch  by  each,  the  amount  of 
water  either  party  Is  entitled  to  withdraw  from  the  ditch  should 
be  determined  by  the  amount  that  runs  through  the  ditch,  and 
not  by  the  amount  turned  in,  where  the  capacity  of  the  ditch  at 
its  upper  end  is  greater  than  that  at  the  lower. — lb. 

Water  Divisions — Salary  of  Superintendent — Liability  of  County 
—Evidence — In  an  action  against  a  county  to  recover  its  pro 
rata  share  of  the  salary  of  the  superintendent  of  irrigation  of  a 
water  division,  where  the  county  is  not  mentioned  by  name  in  the 
act  creating  the  water  division  or  the  one  creating  the  water 
district,  and  the  evidence  showed  that  no  lands  are  irrigated  in 
the  county,  and  that  there  are  no  natural  streams  of  running 
water  sufllcient  to  irrigate  from  in  the  county,  that  there  is  a 
dry  creek  in  the  county  bearing  the  name  of  one  mentioned  in 
the  statute  creating  the  division,  but  that  except  for  short  pe- 
riods of  floods  and  freshets,  it  does  not  contain  enough  water  to 
irrigate  from,  the  evidence  was  insufficient  to  establish  any  lia- 
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bility  against  the  county. — Chapman  v.  The  Board  of  County 
Commissioners  of  Phillips  County,  236. 

Appropriation  of  Waste  Waters— Where  an  irrigation  ditch  at 
times  ran  a  surplus  of  water,  which  surplus  it  discharged  at  its 
terminus  into  a  natural  drain,  one  who  appropriated  such  sur- 
plus or  waste  water  after  it  was  discharged  from  the  ditch  ac- 
quired a  right  only  to  whatever  water  flowed  from  the  ditch 
after  the  ditch  company  had  supplied  its  own  wants  and  neces- 
sities, and  did  not  acquire  a  vested  right  to  any  specific  quantity 
of  water,  and  acquired  no  right  to  interfere  with  the  water  flow- 
ing in  the  ditch  or  any  of  its  laterals,  and  the  ditch  company 
was  under  no  obligation  to  permit  any  specific  quantity  of  water 
to  be  discharged  at  the  terminus  of  its  ditch. — Mabee  et  al.  v. 
The  Platte  Land  Co.,  476. 

WILLS: 

Estates  of  Decedents — Probate — Appeal  Bonds — In  an  appeal  to 
the  district  court  from  a  proceeding  in  the  county  court  probat- 
ing a  will,  where  there  was  bo  executor  or  administrator  of  the 
estate,  the  appeal  bond  properly  ran  to  the  estate  of  the  de- 
ceased.— Blackman  v.  Edsall  et  al..  429. 

Contests — Undue  Influence — Evidence — In  the  contest  of  a  will 
on  the  ground  of  undue  influence,  the  evidence  required  to  es- 
tablish th^  undue  influence  need  not  be  of  that  direct,  affirmative 
and  positive  character,  which  is  required  to  establish  a  tangible 
physical  fact.  The  only  positive  and  affirmative  proof  required 
is  of  facts  and  circumstances  from  which  the  undue  influence 
may  be  reasonably  inferred. — lb. 

Same — Verdict  of  Jury — In  the  contest  of  a  will  on  the  ground 
of  undue  influence  where  the  province  of  the  Jury  is  to  draw  con- 
clusions from  conceded  or  undisputed  facts  the  verdict  of  the 
Jury  should  not  be  disregarded  except  for  grave  reasons  clearly 
apparent. — lb. 

Same — In  the  contest  of  a  will  on  the  ground  of  undue  influence 
all  circumstances  which  tend  to  throw  any  light  upon  the  ques- 
tion should  be  considered  by  the  Jury. — lb. 

Same — Instructions — Instructions  on  the  issue  of  undue  influ- 
ence in  the  execution  of  a  will  discussed  and  approved. — lb. 

WITNESSES:     See  EVIDENCE. 


i 


J 


( 


HARVARD  LAW  Li 


4^-^ 


